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PREFACE. 


In  this,  the  8th  volume  of  American  Negligence  Cases,  the 
subject  of  "Negligence  of  Carriers  of  Persons"  is  con- 
tinued, the  topics  under  treatment  being  "  ARRESTS  OF,  Assaults 
upon,  and  Ejection  of  Passengers"  in,  upon,  and  from 
Railroad  Trains,  Steamboats,  and  Street  Cars,  including 
many  cases  relating  to  Intoxicated  Persons  and  Trespassers. 

The  volume  contains  the  cases  relating  to  the  aforementioned 
topics,  from  the  earliest  period  to  1897,  in  the  highest  courts  of 
all  the  States  and  Territories  and  the  Federal  Courts  of  the  United 
States,  arranged  chronologically  in  alphabetical  order  of  States. 

It  will  be  observed  that  many  cases  on  similar  facts  are  grouped 
in  notes  under  their  respective  States,  a  feature  which  enables  the 
topic  to  be  brought  within  reasonable  compass  and  will,  it  is  an- 
ticipated, add  to  the  value  of  the  work. 

Another  volume  will  complete  the  subject  of  Carriers  of 
Persons  and  will  contain  the  cases  relating  to  Injuries  to  Pas- 
sengers on  Trains,  Etc.,  and  at  Stations,  Sick  Passen- 
gers, and  Trespassers. 

The  Editor  cordially  acknowledges  the  able  services  and 
assistance  of  Mr.  Walter  J.  Eagle,  and  of  Mr.  Alfred  J. 
Hook  of  the  Brooklyn  Law  Library,  in  the  preparation  of  this 

volume  of  American  Negligence  Cases,  and  the  notes  thereto. 

T.  F.  Hamilton. 

New  York,  November^  1898. 
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AMERICAN 
NEGLIGENCE  CASES 


SOUTH  AND  NORTH  ALABAMA  RAILROAD 
COMPANY  V.  HUFFMAN  (i). 

Supreme  Courts  Alabama^  December  Term^  1884. 

[Reported  in  76  Ala.  492.] 

PASSENGERS  ON  FREIGHT  TRAINS.  —  Where  a  railroad  company  permits 
pasKo^ers  to  ride  on  freight  trains  it  may  impose  reasonable  limitations  as 
to  restriction  of  travel  thereon  (2). 

BOARDING  WRONG  TRAIN  —  NOTICE  —  TICKET  —  EJECTION.  —  Where 
plaintiff,  having  purchased  a  ticket  for  a  certain  point  on  defendant's  road, 
boarded  a  freight  train  which  only  carried  passengers  to  a  point  several 
miles  below  plaintiff's  destination,  was  told  by  the  conductor  that  he  was 
on  the  wrong  train  and  could  not  be  carried  to  his  station,  and  that  he 
would  be  allowed  to  get  off,  but  he  declined  the  offer,  and  when  the  train 
arrived  at  its  terminus  the  conductor  canceled  plaintiff's  ticket  and  directed 
him  to  leave  the  train,  the  railroad  company  was  not  liable  for  the  ejection 
of  plaintiff,  as  he  was  fully  aware  of  the  fact  that  the  train  would  not  run 
to  the  station  for  which  he  had  taken  a  ticket. 

PUNITIVE  DAMAGES.  —  In  such  case,  where  no  force  or  abusive  language 
was  used  by  the  conductor  in  requiring  plaintiff  to  leave  the  train,  vindictive 
damages  cannot  be  recovered. 

TICKET  AGENT  —  MISTAKE.  —  A  railroad  company  is  liable  for  the  errone- 
ous advice  and  direction  given  by  its  agents  in  charge. 


I.  The  actions  for  damages  against 
Carki£k.s  of  Persons  arising  out  of  As- 
saults apon,  and  Ejections  of,  Passen- 
CEKs,  are  arranged  in  alphabetical  order 
of  Sutesin  this  volume,  thus  enabling 
the  practitioner,  in  looking  for  a  par- 
ticular case  upon  these  topics,  to  find 
All  the  cases  in  the  Sute  in  which  that 
case  may  have  been  decided  chrono- 
ogically  arranged  and  grouped. 

For  actions  bearing  upon  the  topics 
treated  io  this  volume,  subsequent  to 
1896,  see  vols.  1-4  Am.  Nbg.  Rep.  and 

Vol.  VIII  —  I 


the  current  numbers  of  that  series  of 
Reports. 

2.  A  railroad  company,  as  a  carrier 
of  passengers,  may  make  reasonable 
rules  for  the  transportation  of  passen- 
gers on  freight  trains,  and  may  eject 
persons  for  violation  of  such  rules,  but 
it  must  afford  reasonable  facilities  for 
passengers  to  obtain  tickets.  Judg- 
ment for  defendant  reversed  for  not 
keeping  ticket  office  open  a  reason- 
able time  to  permit  plaintiff  to  pur- 
chase ticket  before  boarding  train  by 
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Appeal  by  defendant  from  the  judgment  for  plaintiff  in  the 
Circuit  Court  of  Jefferson.    Judgment  reversed. 

**  This  action  was  brought  by  Thomas  Y.  Huffman  against  the 
appellant,  a  domestic  corporation,  as  a  common  carrier,  to  recover 
damages  for  an  alleged  tort,  under  the  following  circumstances : 
Being  in  Birmingham  on  Saturday,  December  31,  1881,  the 
plaintiff  purchased  a  ticket  to  travel  on  the  defendant's  road,  by 
a  freight  train,  to  Hanceville,  a  station  ten  miles  beyond  Blount 
Springs.  Indorsed  on  the  ticket  were  the  words:  '  Sold  for 
train  No.  12;'  but  the  plaintiff  entered  train  No.  16,  which  left 
a  few  minutes  afterwards ;  and,  as  he  testified,  he  did  not  notice 
the  indorsement,  nor  the  number  of  the  train,  until  he  was 
informed  of  his  mistake  by  the  conductor,  on  presentation  of  his 
ticket.  The  conductor  then  offered  to  stop  the  train,  and  allow 
him  to  get  off;  at  the  same  time  informing  him  that  he  (the  con- 
ductor) was  not  allowed  to  carry  passengers  beyond  Blount 
Springs,  and  would  lose  his  position  if  he  violated  the  instruc- 
tions. The  plaintiff  told  the  conductor  that  the  train  was  pointed 
out  to  him  by  the  ticket-agent  (Proctor)  from  whom  he  bought 
his  ticket,  declined  to  leave  the  train,  and  declared  that  he  would 
goon;  and  the  conductor  then  canceled  his  ticket.  This  con- 
versation occurred,  according  to  the  plaintiff's  own  testimony, 
*  when  said  train  was  three  or  four  miles  north  of  Birmingham  ;* 
and  according  to  the  defendant's  testimony,  *  when  said  train  had 
proceeded  about  four  hundred  yards  from  the  place  where  plain- 
tiff entered  it,  and  about  two  hundred  yards  from  the  defendant's 
depot  in  Birmingham.'  When  the  train  arrived  at  Blount  Springs, 
about  ten  o'clock  at  night,  the  conductor  again  told  plaintiff  that 
he  must  get  off,  or  he  would  be  compelled  to  put  him  off ;  and 
the  plaintiff  then  left  the  train,  protesting  and  remonstrating 
against  being  required  to  leave,  but  without  any  actual  force 
being  used. 

'*  The  court  charged  the  jury,  on  the  request  of  the  plaintiff, 
among  other  things,  as  follows:  *  If  the  jury  believe,  from  the 
evidence,  that  on  the  evening  of  December  31,  1881,  plaintiff 
applied  at  the  office  of  the  defendant's  ticket-agent  in  Birmingham 
for  a  ticket  as  a  passenger  on  the  defendant's  road  to  Hanceville, 

reason  of  which  failure  to  open  ticket  bama,  December  Term,  1S76,     Evans  ». 

office  plaintiff  was  unable  to  get  ticket  Memphis  and  Charleston  R.  R.  Co.,  56 

and   was  ejected   from   train  for  not  Ala.  246. 
producing  ticket.     Supreme  Court ,  Ala- 
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a  station   ten   miles   beyond   Blount   Springs,   and   asked  said 
agent  if  there  was  a  train  leaving  Birmingham  that  evening,  on 
which  he  could  be  carried  as  a  passenger  to  Hanceville;  and  that 
said  ticket-agent  informed  plaintiff  that  there  was  a  freight  train 
which  would  leave  Binningham  that  evening,  and  on  which  plain- 
tiff could  be  carried  through  to  Hanceville ;  and  that  plaintiff, 
upon  this  information,  purchased  a  ticket  for  Hanceville,  paying 
the  price  demanded  for  said  ticket,  upon  which  were  printed  or 
stamped  the   words  *  Sold  for  train  No.  12;'  and  that  plaintiff, 
after  he  had  purchased  said  ticket,  entered  the  car  attached  to 
freight  train  No.  16,  which  had  been  pointed  out  to  him  by  said 
ticket-agent  as  the  train  leaving  Birmingham  at  6:30,  and  which 
was  the  only  train  leaving  at  that  time;  and  that  he  entered  said 
train  in  good  faith,  and  under  the  honest  belief,  from  what  he 
had  been  told  by  said  ticket-agent,  that  said  train  would  carry 
him  through  to  Hanceville;  and  that  he  knew  no  better,  until  the 
conductor  on  said  freight  train  called  for  tickets,  when  said  con- 
ductor told  him  he  was  on  the  wrong  train,  and  proposed  to  put 
him  off  the  train ;  and  if  the  jury  should  further  believe  that  plain- 
tiff did  not  then,  nor  at  any  time,  agree  to  get  off  said  train  at 
Blount  Springs,  and  that  he  conducted  himself  properly,  and  that 
the  conductor  took  the  ticket  and  retained  it,  and  carried  the 
plaintiff  on  to  Blount  Springs,  and  there  ejected  him  from  the 
car,  and  put  him  off  the  train ;  then  plaintiff  would  have  the  right 
to  recover  in  this  action;  and  if  the  jury  should  further  believe, 
from  the  evidence,  that  the  conductor  was  grossly  negligent,  and 
treated  plaintiff  in  an  insulting,  wilful  and  oppressive  manner, 
then  plaintiff  may  recover  punitive  or  exemplary  damages.' 

**  The  defendant  excepted  to  this  charge,  and  requested  seven 
charges  in  writing,  among  which  were  the  following:  *  3.  If  the 
jury  believe,  from  the  evidence,  that  there  was  a  rule  or  regula- 
tion of  the  defendant,  whereby  passengers  on  said  freight  train, 
on  which  plaintiff  took  passage,  could  be  carried  on  said  train  no 
further  than  Blount  Springs,  then  such  rule  or  regulation  was 
reasonable,  and  one  which  the  defendant  had  a  right  to  prescribe. ' 
*  6.  If  the  jury  believe,  from  the  evidence,  that  the  defendant's 
agent.  Proctor,  in  selling  and  stamping  the  ticket  sold  to  plaintiff, 
and  in  pointing  out  the  train  to  him,  acted  in  good  faith ;  and 
that  the  conductor  notified  plaintiff,  when  he  took  up  the  ticket, 
that  it  was  for  train  No.  12,  that  his  train  was  No,  16,  that  he 
could  not  carry  him  further  than  Blount  Springs,  and  that  his 
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instructions  were  to  carry  passengers  no  further  north  than 
Blount  Springs ;  and  that  the  conductor,  when  the.  train  arrived 
at  Blount  Springs,  notified  plaintiff  that  the  train  was  at  Blount 
Springs,  and  informed  him  that  he  must  get  off  there ;  and  that 
the  conductor  did  not  use  any  actual  force  to  eject  plaintiff,  and 
did  not  speak  to  him  in  a  rude  or  angry  manner,  but  only  told 
him  that  he  must  get  off  the  train ;  and  that  plaintiff  then  said 
he  would  get  off,  and  did  get  off  there ;  then  plaintiff  cannot 
recover  punitive  damages  in  this  case/  '  7.  If  the  jury  believe, 
from  the  evidence,  that  defendant's  agent,  Proctor,  acted  in  good 
faith  in  selling  and  stamping  the  ticket  sold  to  plaintiff,  and  in 
pointing  out  the  train  to  plaintiff,  and  that  the  conductor,  when 
he  took  up  the  ticket,  notified  plaintiff  that  his  ticket  was  for 
No.  12,  and  that  his  own  train  was  No.  16,  and  that  he  could 
not,  under  his  instructions,  carry  him  further  than  Blount 
Springs;  and  that  the  conductor  notified  plaintiff  when  he 
arrived  at  Blount  Springs,  and  informed  him  that  he  must  get 
off,  but  did  not  use  actual  force  to  eject  him,  nor  speak  to  him 
in  a  rude,  rough,  or  angry  manner;  then  plaintiff  cannot  recover 
punitive  damages,  or  what  is  called  **  smart  money  "  but  can  only 
recover  such  actual  damages  as  he  may  have  proved.*  The  court 
refused  each  of  the  charges  asked,  and  the  defendant  duly 
excepted  to  their  refusal." 

Hewitt  &  Walker,  and  Thos.  G.  Jones,  for  appellant. 

McAdory  &  Gillespie,  for  appellee. 

Stone,  Ch.  J.  —  Since  railroads  have  been  constructed,  they 
have  driven  from  the  field  almost  every  other  mode  of  travel  and 
transportation,  between  points  connected  by  them.  They  are 
huge  enterprises,  requiring  very  many  officers,  agents  and 
employees  for  their  successful  operation.  The  traveling  and 
shipping  public,  in  having  transactions  with  them,  are  brought  in 
contact  only  with  their  officers  and  employees  of  relatively  inferior 
grade.  The  traveler  sees  and  knows  only  the  local  ticket-agent, 
the  conductor,  and,  perhaps,  the  baggage-master.  To  him  they 
present  the  embodiment  of  the  corporation,  to  whom  he  must 
look  for  protection,  and,  to  a  limited  extent,  instruction.  He  is 
not  presumed  to  know  the  rules  and  regulations  of  the  company ; 
for,  of  necessity,  they  must  be  many,  and,  to  the  uninformed, 
intricate.  His  purpose  is  travel  or  transportation  to  a  given 
point,  and  the  railroad  officials  must  supply  the  details.  He  has 
neither  the  requisite  knowledge  nor  power  to  furnish  these.     If 
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travel  be  his  aim,  he  approaches  the  ticket-agent,  informing  him 
of  his  point  of  destination.  Paying  for  the  ticket  the  price 
demanded  under  the  tariff  of  charges,  he  has  done  all  required  of 
him  to  secure  his  right  of  transit  over  the  railway  to  the  point  or 
station  to  which  he  requested  a  ticket. 

It  is  claimed  for  plaintiff,  and  was  so  testified  by  him,  that  his 
application  for  a  ticket  was  made  late  in  the  afternoon,  or  even- 
ing, according  to  his  version,  after  six  o'clock.  He  informed  the 
agent  that  he  wished  to  go  that  evening  to  Hanceville,  and  he 
obtained  a  ticket  to  Hanceville.  He  further  testified  that  the 
ticket-agent  pointed  out  to  him  a  freight-train,  with  caboose 
attached,  then  about  to  leave  in  the  direction  of  Hanceville,  and 
informed  him  that  was  the  train  he  should  go  on.  He  entered  the 
train,  and  remained  there  until  the  train  moved  off  soon  after- 
wards. Up  to  this  time  the  plaintiff's  testimony  is  all  that  sheds 
any  light  on  the  transaction.  This  closes  all  connection  with  the 
ticket-agent. 

The  plaintiff  and  the  conductor  differ  as  to  what  took  place 
after  the  train  was  put  in  motion.     The  conductor  called  for 
plaintiff's  ticket,  as  he  says,  some  two  or  four  hundred  yards  from 
the  point  of  departure,  and  within  the  corporate  limits  of  Birming- 
ham, where  plaintiff  entered  the  train.     The  plaintiff  says  it  was 
three  or  four  miles  after  they  had  left  the  depot.     In  all  else 
there  is  no  substantial  difference  between  them.     As  soon  as  the 
ticket  was  shown  to  the  conductor  he  informed  plaintiff  he  was 
on  the  wrong  train,  and  that  under  his  orders  he  was  not  permit- 
ted to  carry  him  beyond  Blount  Springs,  a  station  some   ten 
miles  short  of  Hanceville.     He  then  proposed  to  plaintiff  to  stop 
his  train  and  permit  him  to  get  off.     Plaintiff  replied  that  he  had 
a  ticket  to  Hanceville,   and  wished  to  go  there,   and  that  the 
ticket-agent  had  pointed  out  this  as  the  right  train.     The  con- 
ductor still  informed  him  he  would  be  compelled  to  put  him  off 
at  Blount  Springs,  and  could  not  carry  him   to  Hanceville ;  and 
he  offered  plaintiff  the  privilege  of  then  getting  off.     Plaintiff 
replied  that  he  would  go  on.     The  conductor  then  took  posses- 
sion of  the  ticket,  and  canceled  it.     Nothing  further  is  shown, 
until  the  train  stopped  at  Blount  Springs.     At  Blount  Springs 
the  plaintiff   importuned  the  conductor  to  let  him  proceed  to 
Hanceville,  and  was  unwilling  to  leave  the  train.     The  conductor 
again  informed  him  he  had  no  authority  to  carry  him  farther,  and 
that  he,  the  conductor,  would  lose  his  place  if  he  did  so.     He 
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further  informed  the  plaintiff  that  he  must  leave  the  train,  or  he. 
the  conductor,  would  have  to  put  him  off.  On  this  representa- 
tion the  plaintiff  left  the  train,  unwillingly  and  under  protest,  ten 
miles  short  of  Hanceville,  his  destination.  There  was  testimony 
that  the  train  on  which  plaintiff  traveled  —  a  freight  train  with 
caboose  attached  —  was,  under  the  road's  regulations,  permitted 
to  carry  passengers  between  Birmingham  and  Blount  Springs, 
but  no  further  north.  This  presents  all  the  material  aspects  of 
the  testimony. 

It  is  common  knowledge  that  railroad  corporations  usually 
employ  two  classes  of  trains,  one  for  passengers  and  another  for 
freight.  Freight  trains  do  not  generally  transport  passengers, 
and  when  they  do  so  it  is  by  permission  of  the  railroad*s  manage- 
ment ;  and  when  the  permission  is  granted  it  may  be  done  with 
any  reasonable  limitations  the  management  may  impose.  There 
is  this  qualification:  A  railroad,  being  a  common  carrier,  cannot 
discriminate  between  persons,  if  such  persons  conform  to  the 
rules  of  the  corporation.  Less  than  this  could  not  be  classed  as 
a  rule.  We  can  perceive  nothing  unreasonable  in  the  rule,  or 
regulation,  which  it  is  claimed  was  imposed  on  this  train.  If  such 
regulation  be  shown  to  exist,  then  the  conductor  committed  no 
wrong  in  requiring  the  plaintiff  to  leave  the  train  at  Blount 
Springs.  In  this  connection,  and  to  this  end,  the  Circuit  Court 
should  have  permitted  the  defendant  to  prove  the  regulation  by 
the  order  itself.     It  was  admissible  for  no  other  purpose. 

It  is  contended  for  appellee  that  the  conductor  was  guilty  of  a 
tort  in  this,  that  after  taking  and  retaining  plaintiff 's  ticket,  which 
on  its  face  secured  to  him  transportation  to  Hanceville,  he  had 
no  right  to  eject  him  from  the  train,  until  he  was  carried  the  full 
distance  the  ticket  called  for.  This  would  probably  be  the  case, 
if  the  conductor  had  silently  taken  and  canceled  the  ticket, 
without  giving  to  plaintiff  the  requisite  information.  The  testi- 
mony, however,  tends  to  show  that,  at  the  first  sight  of  the 
ticket,  the  conductor  informed  the  plaintiff  he  could  not  carry 
him  beyond  Blount  Springs,  and  that  he  then  proposed  to 
stop  the  train  and  allow  plaintiff  to  get  off.  The  testimony 
further  tends  to  show  that  plaintiff  declined  to  get  off,  saying  he 
would  go  on.  If  this  be  so,  then  plaintiff  must  be  held  to  have 
elected  to  use  and  get  the  benefit  of  his  ticket  as  far  as  Blount 
Springs;  and  doing  so  the  conductor  had  no  authority  to  require 
him  to  leave  the  train  until  he  reached   Blount  Springs.     If  he 
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had  done  so,  he  would  have  been  guilty  of  a  tort.  The  ticket 
secured  plaintiff's  right  of  transportation  over  defendant's  road  as 
far  towards  Hanceville  as  the  train  he  was  on  had  authority  to 
carrj''  him.  Availing  himself  of  this  right,  he  cannot  complain 
that  his  ticket  was  taken  up  and  canceled.  To  hold  otherwise 
would  be  to  require  the  road  to  carry  plaintiff  to  Blount  Springs 
without  compensation,  notwithstanding  he  elected  to  go  so  far. 
If  the  road's  instructions  were  such  as  is  claimed,  we  see  no  evi- 
dence of  wrong  done  either  by  the  railroad  company  or  by  the 
conductor  so  far  as  the  conduct  of  the  latter  is  concerned.  He 
did  only  what  he  was  bound  under  his  instructions  to  do,  and 
there  is  no  evidence  that  he  used  any  violence,  force,  or  rudeness 
in  doing  so. 

Recurring  to  the  conduct  of  the  ticket-agent :  There  are  many 
adjudged  cases,  in  which  railroad    corporations  have  been  held 
responsible  for  injuries  resulting  from  erroneous  advice  or  instruc- 
tions given  by  the  officers  of  the  corporation.     The  case  of  Burn- 
ham  V.  Grand  Trunk  R'y  Co.,  63  Me.  298,  S.  C.  18  Amer.  Rep. 
220,  was  a  case  where  the  erroneous  instruction  was  given  by  the 
ticket-agent.     Of  similar  import  are  the  following  cases:  Galv. 
H.  &  S.  A.  R.  R.  Co.  V.  Donahoe,  56  Tex.   162;  Beauchamp  v. 
Intemat.  &  G.  N.  R.  R.  Co.,  56  Tex.  239 ;  9  Amer.  &  Eng.  R. 
R.  Cases,  287,  297.     In  the  following  cases  the  fault  lay  with  the 
conductor:     Lambeth  v.  N.  C.  Railway  Co.,  66  N.  C.  494,  S.  c. 
8  Amer.  Rep.   508(1);   Ga.  R.   R.  &  Banking  Co.  t/.  McCurdy, 
45  Ga,  288,  s.  C.  12  Amer.  Rep.  577  (2)  ;  Palmer  v.  Railroad,  3 
S.  C.   580,  S.  C.  16  Amer.  Rep.  750;  Vankirk  v.   Penn.    R.   R. 
Co.,  76  Penn.  St.  66,  s.  c.  18  Amer.  Rep.  404;  Lake  Erie  <fe  W. 
R.  R.  Co.  V.  Fix,  88  Ind.  381,  S.  C.  45  Am.  Rep.  464.     In  all 
these  cases  it  was  ruled  that  the  railroad  corporation  was  liable 
for  the  erroneous  advice  and  direction  given  by  its  agents  in 
charge.     We  think  the  rule  a  sound  one,  and  will  adopt  it.     See 
also  Redfield  on  Railways,  98  et  seq.\  Laurans  v,  R.  R.  Co.,  15 
Minn.  49,   s.  C.  2  Amer.  Rep.   102 ;  Toledo,  W.  &  W.  Railway 
Co.  V.  Wright,  68  Ind*  586,  s.  c,  34  Amer.   Rep.  277;  Toledo, 
P.  &  W.  Railway  Co.  v.  Pindar,  53  111.  447,  5  Amer.    Rep.    57; 
Piedmont  &  A.  Life  Ins.  Co.  v.  Young,  58  Ala.  476;  N.  &  E. 
Railway  Co.  v.  Kolb,  73  Ala.  396. 

I.  Lambeth  v.  North  Carolina  R.  R.  2.  Georgia  R.  R.  &  Banking  Co.  v. 
Co.,  66  N.  C.  494,  is  reported  in  6  Am.  McCurdy,  45  Ga.  288,  is  reported  in  a 
Neg.  Gas.  93.  Am.  Neg.  Gas.  348. 
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In  the  case  of  Wilkinson  v.  Searcy,  at  this  term  \j(>  Ala.  176]  (i), 
we  defined  with  a  good  deal  of  care  the  nature  and  character  of 
a  tortious  act,  which  will  authorize  vindictive  or  punitive  dam- 
ages. We  have  no  wish  to  repeat  or  depart  from  what  we  there 
said.  We  hold  that  the  last  two  charges  asked  by  defendant  — 
those  relating  to  vindictive  damages  —  ought  to  have  been  given. 

Reversed  and  remanded. 


WHEN  RAILROAD  COMPANY  NOT  LIABLE  FOR  THE 
TORTIOUS  ACT  OF  ITS  SERVANT.  —  It  is  not  within  the  range 
of  a  condutor's  employment  to  stop  his  train,  pursue  a  boy  into  a 
house  with  a  pistol  in  his  hand,  seize  the  boy  and  carry  him  off  on 


I.  In  Wilkinson  v,  Searcy,  76  Ala. 
176  (trespass  for  taking  personal  prop- 
erty) the  court  (per  Stone,  Ch.  J.),  in 
discussing  the  rule  as  to  exemplary 
damages,  said:  *'  In  Barbour  County 
t/.  Horn,  48  Ala.  566,  576,  the  following 
language  is  found,  declaratory  of  the 
rule  for  exemplary  damages  in  actions 
of  trespass:  '  Where  there  is  no  mal- 
ice connected  with  the  wrong  com- 
plained of,  or  such  gross  negligence  or 
oppression  of  fraud  as  amounts  to 
malice,  the  compensation,  or  amount 
of  damages,  should  be  confined  to  the 
actual  injury  and  its  immediate 
effects.'  In  S.  &  N.  R.  R.  Co.  v.  Mc- 
Lendon,  63  Ala.  266,  we  quoted  this 
language  without  dissent.  In  that 
case,  after  quoting  the  rule  as  declared 
in  many  adjudged  cases,  we,  in  effect, 
said  there  could  be  no  punitive  or  ex- 
emplary damages,  in  the  absence  of 
fraud,  malice,  oppression,  wilfulness, 
wantonness, recklessness,  or  gross  care- 
lessness, as  distinguished  from  mere 
carelessness.  In  reference  to  careless- 
ness, or  negligence,  in  the  connection 
here  considered,  we  said  it  depends  on 
the  degree,  whether  simple  or  gross. 
In  the  later  case  of  Lienkauff  v,  Mor- 
ris, 66  Ala.  406,  we  again  considered 
this  question,  and  reviewed  many  au- 
thorities. The  sum  of  what  we  said 
and  approved  in  that  case  is,  that  to 
authorize  punitive,  exemplary,  or  vin- 
dictive damages  (different  names  for 


the  same  thing),  there  must  be  *  gross 
negligence  within  the  strictest  signifi- 
cation of  the  phrase,  which  must  be 
construed  to  mean  such  entire  want  of 
care  as  to  raise  a  presumption  that  the 
person  in  fault  is  conscious  of  the 
probable  consequences  of  his  careless- 
ness, and  is  indifferent,  or  worse,  to 
the  danger  of  injury  to  the  persons  or 
property  of  others; '  or  that  the  act 
complained  of  *  was  done  wilfully  [in 
its  strong  sense],  or  was  the  result  of 
that  reckless  indifference  to  the  rights 
of  others,  which  is  equivalent  to  an 
intentional  violation  of  them ; '  or 
'  where  the  injury  has  been  wanton, 
or  malicious  or  gross;  "or  *  where 
fraud,  malice,  or  oppression  appears; ' 
or,  we  may  add,  where  the  taking  is 
accompanied  with  violence,  or  insulting 
or  contemptuous  language  or  de- 
meanor. A  reason  for  this  rule  which 
requires  more  than  a  mere  disregard 
of  the  rights  of  others,  to  authorize  the 
assessment  of  vindictive  damages 
against  a  trespasser,  is  found  in  the 
fact,  that  that  element  exists  in  every 
trespass,  except  those  committed  in 
honest  mistake,  or  by  accident,  or, 
possibly,  by  misadventure.  So,  if 
every  trespass  committed  in  disregard 
of  the  rights  of  another,  entitles  the 
injured  party  to  vindictive  damages, 
there  are  few  conceivable  trespassers 
on  whom  such  punishment  may  not  be 
inflicted.*' 
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the  train,  and  for  such  acts  the  railroad  company  which  employed 
him  is  not  liable.  Judgment  for  defendant  affirmed.  Supreme 
Court,  Alabama,  December  Term,  iSSi,  GILLIAM  V.  SOUTH  AND 
NORTH  ALABAMA  RAILROAD  CO.,  70  Ala.  268. 


PROTECTION    OF    PASSENGERS    FROM     DISORDERLY 
CONDUCT   OF   PERSONS   AT    STATION.  —  In   an   action    to 
recover  damages  for  the  negligence  of  a  railroad  company  in  failing 
to   protect   a  female  passenger  against  the  nuisance   of  indecent 
language  and  conduct  of  certain  unknown  strangers,  who  were  dis- 
orderly while    plaintiff  was  seated  in  the  ladies'   waiting-room  of 
defendant's  station,  it  appeared  that  there  was  no  assault  upon  plain- 
tiff, and  that  the  disorderly  conduct  was  that  of  two  or  three  intrud- 
ers  in  no  wise  connected  with  defendant   as  servants  or  agents. 
Held^   that  while  it  is  the  duty  of  carriers  to  provide  reasonable 
accommodation  for  passengers  waiting  at  stations  for  trains,  the 
carrier  is  not  bound  to  police  the  stations  with  a  view  of  anticipat- 
ing violence  to  passengers,  which  there  are  no  reasonable  grounds 
to  expect;  and  the  defendant  not  having  notice  of  any  facts  justify- 
ing the  expectation  of  such  an  unusual  outrage  to  plaintiff,  was  not 
liable  for  failure  to  furnish  a  police  force  for  protection.     Judg- 
ment for  defendant  affirmed.     Supreme  Court,  Alabama,  December 
Term,  1884.     BATTON  V.  SOUTH  AND    NORTH  ALABAMA  R. 
R.  CO.,  77  Ala   591  (i.) 
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COMPANY  V.  WHITMAN. 

Supreme  Court,  Alabama,  December  Term,  i88j, 

[Reported  in  79  Ala.  32S.] 

FORCIBLE  EJECTION  FROM  MOVING  TRAIN  — MENTAL  SUFFERING 
—  DAMAGES  — INSTRUCTION. —  In  an  action  to  recover  damages  for 
forcible  ejection  of  plaintiff  from  one  of  defendant's  trains  while  it  was  run- 
ning at  the  rate  of  fifteen  miles  per  hour  it  was  not  error  to  instruct  jury  to 
consider  plaintiff's  mental  suffering,  in  estimating  damages. 


I.  In  the  Batton  Case,  the  court 
cited  Britton  v,  Atlanta  and  Charlotte 
ll'y  Co.,  88  N.  C.  536:  New  Orleans 
R.  R.  Co.  V.  Burke,  53  Miss.  200; 
Plusburg  R.  R.  Co.  v.  Hinds,  53  Pa. 
St.  512;  Pittsburg  R.  R.  Co.  v.  Pillow, 
76  Pa.  St.  510:  Goddard  v.  Grand 
Trunk  R.  R.  Co.,  57  Me.  202;  Nieto  v. 


Clark,  I  Clifford,  145;  Putnam  v. 
Broadway  R.  R.  Co.,  55  N.  Y.  108; 
Knight  V.  Portland  R.  R.  Co.,  56  Me. 
234;  McDonald  v.  Chicago  R.  R.  Co., 
26  Iowa,  124,  3  Am.  Neg.  Cas.  307,  319. 
[The  cases  herein  cited  will  be  found 
reported  under  their  r^i^^^ivc  States, 
in  this  volume,  post,'\       "^ 
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PUNITIVE  DAMAGES  —  LIABILITY  OF  RAILROADS.  —  Railroad  corpora- 
tions  are  liable  for  all  acts  of  wantonness,  rudeness  or  force,  done,  or 
caused  to  be  done,  by  their  agents  and  employees,  if  done  in  and  about  the 
business  or  duties  assigned  to  them;  and  the  rule  for  vindictive  or  punitive 
damages  against  such  corporations  for  abuse  by  their  employees  of  their 
duties  is  the  same  as  that  which  applies  to  natural  persons,  who  are  guilty 
of  similar  misconduct 

Appeal  from  verdict  for  plaintiff  for  $225  in  the  City  Court  of 
Birmingham.    Judgment  affirmed. 

Action  brought  by  Elijah  Whitman  against  the  appellant,  a 
corporation  operating  the  South  and  North  Alabama  Railroad, 
to  recover  damages  for  personal  injuries  sustained  in  being  ejected 
by  violence  from  one  of  the  defendant's  passenger  trains ;  and 
was  commenced  on  the  5th  January,  1885.  It  was  shown  that 
the  plaintiff,  having  purchased  at  Birmingham  a  ticket  to  Wheel- 
ing, a  station  on  the  Alabama  Great  Southern  Railroad,  by  mis- 
take entered  one  of  the  defendant's  trains,  and,  as  his  testimony 
tended  to  show,  was  forcibly  ejected  by  defendant's  servants, 
acting  under  the  orders  of  the  conductor,  while  the  train  was 
moving  at  the  rate  of  about  fifteen  miles  per  hour;  whereby  he 
was  thrown  violently  to  the  gfround,  and  sustained  serious 
injuries.  The*  conductor  and  the  brakeman,  who  were  examined 
as  witnesses  for  the  defendant,  denied  that  the  plaintiff  was 
forcibly  ejected,  but  did  not  deny  that  he  left  or  was  put  off  the 
train  while  it  was  moving. 

Hewitt,  Walker  &  Porter,  for  appellant. 

Webb  &  Tillman,  for  appellee. 

Stone,  Ch.  J.  —  All  the  questions  presented  by  this  record 
arose  on  charges  given  and  refused.  The  testimony  of  and  for 
plaintiff  tended  to  show  that  he  was  forcibly,  rudely  and  wan- 
tonly ejected  from  defendant's  train,  while  it  was  running  at  the 
rate  of  about  fifteen  miles  per  hour,  and  that  this  was  done  under 
the  command  of  the  conductor  of  the  train.  Testimony  for 
defendant  was  in  palpable  conflict  with  this.  A  question  of  the 
weight  of  evidence  was  thus  presented  for  decision  by  the  jury. 
The  verdict  was  for  the  plaintiff,  and  it  is  thus  shown  that  the 
jury  was  convinced  that  rudeness  and  undue  force,  one  or  both, 
had  been  employed  in  removing  plaintiff  from  the  train. 

The  court  instructed  the  jury  that,  if  they  found  for  the  plain- 
tiff, in  estimating  the  damages  they  **  should  consider  plaintiff's 
mental  suffering,  whether  such  mental  suffering  was  caused  by 
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terror  and  anxiety  at  the  time  he  was  thrown  off  the  train,  or 
from  the  indignity  and  insult  to  which  he  was  subjected." 

The  charge  asked  by  defendant,  and  refused,  is  in  the  follow- 
ing language :  **  If  the  jury  believe  from  the  evidence  that  when 
a  person  is  found  on  one  of  defendant's  trains  through  mistake, 
the  instructions  given  by  defendant  to  the  conductor  managing 
such  train  are   to  stop  the  train,  and  put  such  person  off,  and 
if  the  jury  further  believe  from  the  evidence  that  plaintiff  was  on 
the  train  of  the   defendant  through  mistake ;  and  if  the  jury 
further  believe  from  the  evidence  that,  when  the  defendant's  con- 
ductor found  the  plaintiff  on  the  train  he  did  not  stop  the  train, 
but  seized   the  plaintiff,  or  caused  the  plaintiff  to  be  seized  and 
thrown  from  the  train,  then  said  acts  of  the  conductor  in  thus 
removing  the  plaintiff  from  the  train  were  not  within  the  scope 
of  the  conductor's  employment  and  authority."     There  was  a 
second   charge  asked  and  refused,  with  substantially  the  same 
hypothesis  and  conclusion  as  those  stated  above,  with  the  super- 
added clause,  that  "  the  defendant  is  not  responsible  therefor," 
unless  the  defendant  had  given  such  direction,  or  had  ratified  the 
act  after  being  informed  of  it.     Plaintiff's  phase  of  the  testimony 
justified  the  hypothesis  of  these  charges,  and  hence  they  were  not 
abstract. 

There  was   no  error   in  either  of  these  rulings.     The  clearly 
established  doctrine  now  is,  that  railroad  corporations  are  liable 
for  all  acts  of  wantonness,  rudeness  or  force,  done,  or  caused  to 
be  done,  by  their  agents  and  employees,  if  done  in  and  about  the 
business  of  duties  assigned  to  them  by  the  corporation ;  and  the 
rule  for  vindictive  or  punitive  damages  against  such  corporations 
for  abuse  by  their  employees  of  the  duties  and  powers  confided 
to  them  is  the  same  as  that  which  applies  to  natural  persons  who 
^e  guilty  of  similar  misconduct.    It  is  confined,  however,  to  abuses 
perpetrated  in  the  line  of  duties  assigned  them,  and  does  not 
extend  to  any  tort,  wantonness,  or  wrongful  act  the  employees 
may  commit,  in  matters  not  connected  with  their  services  to  the 
railroad  corporation.     In  the  line  of  their  assigned  duties  they 
stand  in  the  place  of  the  corporation ;  without  that  line,  the  cor- 
poration is   bound  by  nothing  they  may  do.     i  Sedgw.  Dam. 
^36,   n.  a.;  Goddard  v.  Grand  Trunk  R'y  Co.,  57  Me.   202; 
Meagher  V.    Driscoll,  99   Mass.    281;    Hawes  v.  Knowles,    114 
Mass.  518;  Atl.  &  G.  W.  Railway  Co.  v.  Dunn,  19  Q^^Jq  St.  162; 
JeffersonviUe  R.   R.  Co.  v.  Rogers,  38  Ind.  116;  ^*       j.  Manf. 
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Co.  V.  Holdfadt,  86  III.  455;  Caldwell  v.  N.  J.  Steamboat  Co.. 
47  N.  Y.  282;  S.  &  N.  Ala.  R.  R.  Co.  v.   McLendon,  63  Ala. 
266;  2  Sedg.   Dam.  (7th  ed.),  328,  note;  Railroad  Co.  v.  Man- 
ning, 15  Wallace,  649. 
The  judgment  of  the  City  Court  is  affirmed. 

FORCIBLE  EJECTION  FROM  TRAIN  —  AMENDED  COM- 
PLAINT—MISTAKE IN  CALLING  NAME  OF  STATION  — 
STATUTE  OF  LIMITATIONS. —A  cause  of  action  based  on 
the  forcible  and  wrongful  ejection  of  a  passenger  from  the  cars  is 
essentially  different  and  distinct  from  a  cause  of  action  based  on  his 
voluntarily  leaving  only  induced  by  a  negligent  mistake  of  the 
porter  as  to  the  station  at  which  the  train  had  arrived,  and  there 
can  be  no  recovery  on  the  original  complaint  for  forcible  ejection 
where  there  is  proof  on  the  amended  complaint  that  the  passenger 
voluntarily  left  car  by  reason  of  porter's  mistake  in  calling  out 
name  of  station.  The  statute  of  limitations  also  operated  as  a  bar 
to  recovery  on  the  amended  complaint,  more  than  one  year  from  the 
time  of  grievance  complained  of  having  elapsed  before  the  amend- 
ment was  made.  The  affirmative  charge  asked  for  by  defendant 
should  have  been  given.  Judgment  reversed.  Opinion  by  Clop- 
TON,  J.  Supreme  Courts  Alabama^  December  Term^  1886.  ALABAMA 
GREAT  SOUTHERN  RAILWAY  CO.  V.  SMITH,  8i  Ala.  229. 

RIGHT  TO  RECOVER  FOR  MISTAKE  OF  TICKET  AGENT 
IN  DIRECTING  PASSENGER  TO  WRONG  TRAIN  — EJEC- 
TION.—  Where  plaintiff  purchased  a  ticket  for  a  certain  station 
on  defendant's  railroad  and  the  ticket  agent  directed  plaintiff  to 
get  aboard  a  train  which  did  not  stop  at  plaintiff's  station,  and  he 
was  compelled  to  get  off  the  train,  plaintiff  had  a  right  to  sue  for 
the  mistake  of  the  ticket  agent  and  recover  actual  damages  for  such 
mistake,  although  no  force  or  discourtesy  was  used  towards  plaintiff 
in  being  compelled  to  get  off  the  train.  Judgment  for  plaintiff 
affirmed.  Opinion  by  Stone,  Ch.  J.  Supreme  Courts  Alabama^ 
December  Term,  1886,  ALABAMA  GREAT  SOUTHERN  RAIL- 
ROAD CO.  V.  HEDDLESTON,  82  Ala.  218. 


Carrier  of  Persons.  13 

LOUISVILLE  AND  NASHVILLE  RAILROAD 

COMPANY  V.  JOHNSON. 

Supreme  Courts  Alabama^  November  Term^  i8^, 

[Reported  in  92  Ala.  2C4.] 

REFUSING  TO  PAY  FARE  —  ABUSIVE  LANGUAGE  —  RIGHT  TO  EJECT. 
—  Where  a  person,  having  taken  passage  on  a  train,  wilfully  and  persist- 
ently refused,  in  profane  and  obscene  language,  to  pay  his  fare,  it  was  the 
duty  of  the  conductor  to  put  him  off  the  train  at  any  point,  having  reason- 
able regard  for  his  safety. 

PERSON  FOUND  DEAD  ON  TRACK  — INTOXICATION  — CONTRIBU- 
TORY NEGLIGENCE  —  PROXIMATE  CAUSE.  —  Plaintiff's  intestate, 
while  in  a  state  of  intoxication,  but  not  so  drunk  as  to  be  unconscious  or 
stupefied,  was  ejected  from  a  train  of  defendant's  at  a  point  on  the  railroad 
with  which  he  was  familiar.  The  next  morning  he  was  found  dead  on  the 
track,  a  train  having  evidently  run  over  him.  Held,  that  the  railroad  com- 
pany was  not  liable,  as  the  deceased,  by  his  own  negligence,  placed  himself 
in  the  position  of  imminent  danger  in  which  he  was  found,  and  that  his 
ejection  from  the  train  was  not  the  proximate  cause  of  his  death. 

OBNOXIOUS  PASSENGER  —  DISORDERLY  CONDUCT  —  RIGHT  TO 
EJECT.  —  It  is  the  duty  of  the  conductor  to  eject  a  person  from  the  train 
who,  by  using  profane  and  vulgar  language,  makes  himself  obnoxious  to 
the  other  passengers. 

Appeal  by  defendant  from  judgment  for  plaintiff  in  the  Cir- 
cuit Court  of  Cullman.  The  facts  appear  in  the  opinion.  Judg- 
ment reversed, 

Jones  &  Falkner,  for  appellant. 

W.  T.  L.  COFER,  for  appellee. 

Cloptoiiy  J.  —  Appellee,  as  administratrix,  sues  to  recover 
damages  for  the  death  of  A.  W.  Johnson,  alleged  to  have  been 
caused  by  the  culpable  negligence  of  the  employees  of  defendant. 
Plaintiff's  intestate  having  taken  passage  on  a  train  of  defendant, 
and  having  wilfully  and  persistently  refused  to  pay  his  fare  when 
asked,  becoming  boisterous  and  using  profane  and  very  obscene 
language,  clearly  shown  by  the  evidence,  it  became  the  duty  of 
the  conductor  to  protect  defendants  against  such  intrusion,  and 
the  passengers  against  insult  and  annoyance.  The  right  of  the 
conductor  to  put  him  off  the  train,  under  such  circumstances, 
does  not  admit  of  serious  question.  By  refusing  to  pay  his  fare 
when  rightfully  demanded,  and  by  his  gross  misconduct,  deceased 
forfeited  all  right  to  remain  in  the  car,  and  assumed  the  position 
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of  an  intruder.  The  conductor  was  not  required  to  have  consid- 
eration for  his  convenience,  and  was  authorized  to  stop  the  train 
and  put  him  off  at  any  point  on  the  railroad,  having  reasonable 
regard  for  his  personal  safety.  The  company  owed  him  no  duty 
other  than  the  duty  it  owes  to  any  trespasser  —  not  to  inflict 
intentional,  reckless  or  wanton  injury.  In  exercising  the  right 
of  expulsion,  unnecessary  force  must  not  be  used,  nor  must  it  be 
exercised  at  such  time,  place  and  under  such  circumstances  that 
serious  injury  will  probably  and  naturally  result ;  for  if  it  ensues, 
this  is  the  equivalent  of  intentional,  reckless  or  wanton  injury. 
Subject  to  these  limitations  and  restrictions,  the  time,  place  and 
circumstances  are  left  in  the  discretion  and  judgment  of  the  con- 
ductor.  Wyman  v.  N.  Pac.  R.  R.  Co.,  22  Am.  &  Eng.  R.  R. 
Cas.  402 ;  Atch.,  To.  &  S.  Fe  R.  R.  Co.  v.  Gants,  34  Am.  & 
Eng.  R.  R.  Cas.  290;  G.  W.  R'y  Co.  v.  Miller,  19  Mich.  305; 
McCIurez/.  Phil.  &  Bait.  R.  R.  Co.,  34  Md.  532;  Hutchinson  on 
Carriers,  §  590 ;  Rorer  on  Railroads,  960 ;  Mem.  &  Char.  R.  R. 
Co.  V,  Womack,  84  Ala.  149;  L.  &  N.  R.  R.  Co.  z/.  Black,  89 
Ala.  313.  No  right  of  recovery  is  or  can  be  claimed  under  the 
original  complaint,  which  proceeds  on  the  theory  that  plaintiff's 
intestate  was  a  passenger.  The  amended  complaint,  by  the 
statement  that  his  fare  was  demanded  and  that  he  neglected  or 
refused  to  pay  it,  impliedly  conceded  the  consequent  right  to 
remove  him  from  the  train,  and  bases  the  liability  of  defendant 
on  the  averments  that  the  conductor  put  him  off  at  a  time  and 
place,  and  under  circumstances  seriously  endangering  his  safety 
and  exposing  him  to  imminent  peril  of  life  or  limb  from  passing 
trains,  and  that  he  was  run  over  and  killed  by  one  of  defendant's 
trains. 

The  time  was  about  six  o'clock  in  the  evening,  dark  and  rain- 
ing. The  place  at  or  near  the  entrance  to  a  cut  from  two  hun- 
dred to  two  hundred  and  fifty  yards  long,  about  one  mile  from 
Wilhite,  a  station  which  the  train  had  just  left;  also  from  the 
home  of  the  deceased.  On  the  right  is  a  mountain  or  high  hill, 
and  on  the  left  a  creek  about  twelve  feet  below  and  thirty  or 
more  feet  from  the  railroad,  but  sufficient  space  on  each  side  of 
the  road  to  enable  a  person  to  avoid  injury  by  passing  trains. 
Between  the  cut  and  Wilhite  are  a  trestle  and  two  stock  gaps. 
Deceased  was  familiar  with  the  locality  and  the  cut.  He  was 
intoxicated,  but  not  so  drunk  as  to  be  unconscious  or  stupefied ; 
had  the  use  of  his  mental  and  physical   faculties.     There  was 
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nothing  in  his  manner  to  indicate  to  the  conductor  that  he  could 
not  or  would  not  avoid  danger  of  a  passing  train.     A  train  was 
due  about  thirty  minutes  thereafter,  and  two  others  passed  during 
the  night.      His  body  was  discovered  the  next  morning  on  the 
opposite  side  of  the  track,  a  short  distance  from  where  he  was 
put  off,  badly  mangled.     He  was  not  injured  while  being  ejected, 
or  by  the  train  from  which  he  was  removed,  or  by  exposure  to 
any  perils  incident  or  peculiar  to  the  time  or  place,  disconnected 
from  the  passing  of  other  trains.     From  the  position  and  con- 
dition of  his  body,  it  may  be  assumed  that  he  was  run  over  and 
killed  by  another  train,  and  this  the  amended  complaint  avers. 
Under  its  averments  and  on  the  evidence,  the  material  inquiry  is, 
whether  putting  him  off  at  such  time  and  place  was  the  proxi- 
mate cause  of  his  death,  or  his  own  negligence  or  other  interven- 
ing agency. 

Drunkenness  has  been  styled  a  self  imposed  disability,  and  men 
make  themselves  drunk  at  their  peril.     It  does  not  excuse  the 
omission  to  use  the  same  care  and  prudence  which  is  exacted  of 
a  sober  man  under  the  same  circumstances.     **  The  fact  of  the 
intoxication  of  the  injured  person,  at  the  time  of  the  injury,  will 
not  only  relieve  from  the  consequences  of  his  contributory  negli- 
gence, but  also  if  his  intoxicated  state  contributed  to  the  happen- 
ing of  the  injury,  will  be  admissible  in  evidence  as  proof  of 
contributory  negligence. "     2  Am.  &  Eng.  Ency.  of  Law,  751; 
Co.  &  VVes.  R'y  Co.  v  Wood,  86  Ala.  164;  Beach  on  Con.  Neg. 
146.     It  appearing  that  plaintiff's  intestate  was  not  so  drunk  as 
to  be  unconscious  of  the  peril  attending  the  passing  of  trains,  or 
unable  to  take  care  of  himself,  his  drunkenness  is  not  only  not 
excusatory,  but  tends  to  show  that  he  contributed  to  his  own 
injury  by  placing  himself  in  the  position  of  imminent  danger  in 
which  he  was  found.     Had  he  even  remained  on  the  side  of  the 
road  where  he  was  left,  he  would  not  have  been  injured. 

The  degree  of  intoxication,  as  also  the  other  facts  and  circum- 
stances, plainly  distinguish  this  case  from  the  case  of  Lo.,  Cin.  & 
Lex.  R.  R.  Co.  v.  Sullivan,  81  Ky.  624,(1)  which  is  cited  and  relied 
on  by  appellee's  counsel.  In  that  case,  the  weather  was  intensely 
cold,  several  degrees  below  zero,  the  ground  covered  with  snow 
^ght  to  ten  inches  deep,  and  the  person  put  off  stupidly  drunk, 
unable  to  take  care  of  himself  or  to  travel.  The  proba.V.Uty  was 
that  he  would  remain  wherever  put,  and  the  natural  q^      nuctvce 

I.  See  this  caie  reported  in  this  volume,  post. 
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that  he  would  freeze,  which,  in  fact,  produced  his  injuries.  Put- 
ting him  off  under  such  circumstances  was  considered  gross  negli- 
gence, and  the  proximate  cause  of  his  injuries.  It  is  said  in  the 
opinion  that  the  force,  if  not  unnecessary,  was  used  "  under  cir- 
cumstances and  at  a  time  when  the  consequences  ordinarily  would 
be  as  injurious  as  when,  in  an  attempt  to  remove  a  trespasser 
from  his  dwelling-house,  the  owner  should  shove  him  from  an 
upper  story,  or  lead  him  into  a  pitfall  or  well,  or  when  a  person 
is  pushed  off  a  fast  moving  train,"  —  reckless  or  wanton. 

Railway  Co.  v,  Valleley,  32  Ohio  St.  345 ;  S.  C.  30  Am.  Rep. 
601,  is  parallel  (i).  The  party,  who  was  drunk  but  not  stupefied  or 
unable  to  travel,  was  put  off  about  eight  or  nine  o'clock  in  the 
evening,  and  was  found  the  next  morning  about  one-third  of  a 
mile  from  where  he  was  put  off  in  a  dying  condition,  and  died  a 
few  moments  after  he  was  taken  up.  Being  found  near  the  track 
badly  bruised  and  mangled,  it  was  assumed  that  he  was  run  over 
and  killed  by  another  of  the  company's  trains.  Ashburn,  J., 
said:  *'  But  if  the  propriety  of  the  expulsion  were  doubtful, 
either  because  deceased's  conduct  did  not  justify  it,  or  because 
his  condition  rendered  it  unsafe  and  dangerous  in  its  conse- 
quences, still  we  cannot  find  that  the  death  was  the  natural  and 
proximate  result  of  the  expulsion  before  defendants  can  be  made 
liable.  How  can  this  be  said  in  the  present  case  ?  Admit  that 
the  railroad  track  is  dangerous  to  passers-by ;  admit  that  putting 
off,  as  was  done,  was  placing  him  in  circumstances  of  danger; 
they  were  no  more  dangerous  to  him  than  they  were  to  every 
man  whose  business  or  pleasure  takes  him  in  the  neighborhood 
of  railroads.  There  was  no  unusual  or  extraordinary  circum- 
stance of  danger  in  the  whole  transaction,  if  the  man  was  able  to 
take  care  of  himself,  and  this  he  was.  The  mere  putting  off, 
therefore,  was  in  no  way  connected  with  his  death,  except  as  he 
himself  connected  it,  by  reason  of  his  intoxication,  and  for  this 
he  alone  is  responsible.  The  expulsion  is  not  in  any  way  the 
occasion  of  the  catastrophe,  either  as  a  proximate  or  other  cause, 
unless  it  is  some  way  attached  or  linked  with  the  drunkenness. 
If  this  is  the  state  of  the  case,  he  must  have  been  so  drunk  at  the 
time  he  was  struck  as  to  be  unable  to  avoid  the  accident,  which 
shows  the  intoxication  to  have  been  the  proximate  cause :  and 
whether  it  be  the  proximate  cause,  or  a  cause  for  which  alone  he 
is  responsible,  in  either  case  the  responsibility  cannot  be  fastened 

I.  See  this  case  reported  in  this  volume,  post. 
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upon  defendant."  These  cases,  above  referred  to,  draw  the  dis- 
tinction as  to  the  circumstances  under  which  putting  an  intoxi- 
cated person  off  the  train,  and  when  his  drunkenness  will  be 
considered  the  proximate  cause  of  his  injury. 

Plaintiff's  intestate  being  boisterous  and  unruly,  using  profane 
and  vulgar  language,   making  himself  obnoxious   to  the  other 
passengers,  it  was  the  duty  of  the  conductor  not  to  hesitate,  but 
act  promptly,  using  due  discretion  and  judgment.     Not  being 
unconscious  or  in  a  stupor,  and  being  familiar  with  the  cut  and 
road,  he  was  bound  to  know  that  other  trains  were  expected,  and 
that  it  would  be  dangerous  to  be  or  remain  on  the  track.     If  the 
danger  to  which  he  was  exposed  consisted  in  his  going  upon  the 
track,  no  place  could  have  been  found  on  the  side  of  the  road 
where  he  would  not  be  exposed  to  the  same  danger.     Left  where 
passing  trains  would  not  injure  him,  without  some  intervening 
agency,  if  he  afterwards  wandered  on  the  track  and  placed  him- 
self in  a  position  of  peril,  it  was  his  own  carelessness,  resulting 
from  his  unfortunate  condition,  for  which  defendants  are   not 
responsible.     His  expulsion  from  the  train  cannot,  under  the  evi- 
dence,  be   regarded  as  the  natural  and  proximate  cause  of  his 
death,  or  as  connected  with  it,  except  as  he  himself  connected  it 
by  his  voluntary  intoxication.     McClelland  v.  Louis.,  N.  A.  & 
Chic.  R'y  Co.,  94  Ind.  276;  18  Am.  &  Eng.  R.  R.  Cas.  260. 

The  court  should  have  given  the  affirmative  charge  requested 
by  defendant. 

Reversed  and  remanded. 


ALABAMA  GREAT  SOUTHERN  RAILROAD 

COMPANY  V.  FRAZIER. 

Supreme  Courts  Alabama^  November  Term,  i8po, 

[Reported  in  93  Ala.  45.] 

TRESPASSER  ON  TRAIN  —  EJECTION.  —  Where  a  person  boarded  a  train 
which  was  not  allowed  to  transport  passengers,  he  not  being  an  employee  or 
having  a  pass,  he  was  a  trespasser,  and  it  became  the  duty  of  the  conductor 
to  eject  him. 

BRAKEMAN  EJECTING  PERSON  FROM  TRAIN  —  SCOPE  OF  EMPLOY- 
MENT. —  Where  a  brakeman,  at  the  request  of  the  conductor,  told  plaintiff 
to  get  off  a  train  upon  which  he  was  riding  without  authority  or  invitation, 
and  helped  to  put  plaintiff  off  the  train,  the  brakeman  was  acting  within  the 
Kope  of  his  employment. 

Vol.  VIII  — a 
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LIABILITY  FOR  FORCIBLE  EJECTION.  —  Where  a  brakeman.  in  ejecting  a 
person  from  a  train,  uses  more  force  than  is  necessary,  and  injury  results, 
the  railroad  company  is  liable. 

DAMAGES  —  INJURY—  EVIDENCE.  —  It  was  not  error  to  permit  plaintiflf  to 
testify  as  to  the  permanency  of  his  injury,  or  as  to  how  he  was  affected  at 
the  time  of  the  trial  which  took  place  two  years  after  the  injury  was 
received. 

DAMAGES  —  EARNING  CAPACITY  — EVIDENCE.  —  It  was  competent  for 
plaintiff  to  prove,  as  an  element  of  damages,  *'  what  he  was  making  at  the 
time  *'  of  the  injury. 

PUNITIVE  DAMAGES  —  FORCIBLE  EJECTION  —  ASSAULT.  —  If  a  person 
declines  to  leave  a  train  while  it  is  running  at  a  rate  of  speed  which  would 
make  the  attempt  hazardous,  and  the  brakeman,  in  forcibly  ejecting  him, 
wilfully  assaults  him  whereby  he  is  injured,  the  railroad  company  is  liable 
in  punitive  damages. 

PUNITIVE  DAMAGES  — JURY. —Juries  may  give  such  punitive  damages  as 
in  their  judgment  the  evidence  authorizes,  not  in  excess  of  the  sum  sued 
for. 

RAILROAD  LIABLE  FOR  ASSAULT  BY  BRAKEMAN. —  Where  a  brake- 
man,  in  ejecting  a  person  from  a  train,  wilfully  beats  such  person,  the  raiU 
road  company  is  liable  whether  the  conductor  did  or  did  not  direct  the 
brakeman  to  commit  the  assault. 

Appeal  by  defendant  from  judgment  for  plaintiff  in  the  Circuit 
Court  of  Etowah.  The  facts  appear  in  the  opinion.  Judgment 
affirmed, 

Wm.  H.  Denson  and  L.  A.  DOBBS,  for  appellant. 

DORTCH  &  Martin,  for  appellee. 

McClellan,  J.  —  This  is  an  action  by  Frazier  against  the 
Alabama  Great  Southern  Railroad  Company,  sounding  in  dam- 
ages for  injuries  wilfully  inflicted  by  one  of  defendant's  brakemen 
while  acting  within  the  scope  of  his  employment. 

I  Plea  No.  I  "  denies  each  and  every  allegation,  statement  and 
averment  **  of  the  complaint.  The  general  issue,  presented  by 
the  second  plea  of  **  not  guilty,"  is  made  by  statute  the  equiva- 
lent of  a  denial  of  all  the  material  allegations  of  the  complaint. 
Code,  §  2675.  The  issue  presented  by  the  two  pleas,  therefore, 
is  one  and  the  same.  If  the  court  erred  in  sustaining  a  demurrer 
to  the  first  plea,  it  was  without  injury  to  the  defendant,  since  it 
had  all  the  advantages  under  the  second  plea  to  which  it  was 
entitled  under  the  first.  L.  &  N.  R.  R.  Co.  v,  Davis,  91  Ala. 
487,  8  Southern  Rep.  552,  and  citations.  Moreover  the  two  pleas 
being  in  legal  contemplation  the  same,  one  of  them  was  redund- 
ant, and  might  well  have  been  stricken  out  on  this  ground. 
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2.  To  this  action,  counting  upon  the  wilful  misconduct  of 
defendant's  employee,  the  contributory  negligence  of  plaintiff, 
relied  on  in  plea  No.  3  is  no  defense.  The  insufficiency  of  that 
plea  was  correctly  adjudged  on  demurrer.  Beach  Contr.  Neg., 
pp.  49,  50,  53 ;  L.  &  N.  R.  R.  Co.  v.  Watson.  90  Ala.  68;  M. 
&  E.  R'y  Co.  z/.  Stewart,  91  Ala.  421,  8  Southern  Rep.  708  (i). 

3.  The    complaint   makes  a   case   for   punitive   damages.     It 
charges   an    assault   and   battery   on  the  person   of  plaintiff  by 
defendant's  brakeman,  upon  no  other  provocation  than  that  the 
plaintiff,  while  expressing  a  readiness  to  get  off  the  train  if  it 
were  stopped,  declined  to  do  so  while   it  was  running  at  such  a 
rate  of  speed  as  to  render  the  attempt  hazardous.     The  train  was 
one  which,  under  the  regulations  and  orders  of  the  company,  was 
not  allowed   to  transport  passengers.     The  plaintiff  knew  this 
when  he  boarded  it,  but  was  anxious  to  get  to  Chattanooga,  and 
relied  upon  persuading  the  conductor  to  transport  him  in  viola- 
tion of  the  rules  of  the  company.     He  appears  to  have  so  con- 
tinued  to   rely  upon  his  powers  of  persuasion  as  not  to  have 
availed  himself  of  an  opportunity  to  alight  while  the  train  was 
stationary,  even  after  both  the  brakeman  and  the  conductor  had 
assured  him  he  must  do  so.     The  conductor's  orders  were  to 
allow  no  person  without  a  pass,  other  than  employees  of  the  road, 
to  ride  on  that  train.     Plaintiff  was  not  an  employee,  nor  had  he 
a  pass.     He  was  confessedly  a  trespasser,  and  it  became  the  duty 
of  the  conductor  to  eject  him. 

Common  knowledge,  and  the  uncontroverted  evidence  in  this 
case,  concur  to  the  point  that  brakemen  on  trains  are  under  the 
control  of  the  conductor,  and  that  it  is  their  duty  to  obey  his 
orders,  and  to  aid  him  in  maintaining  the  rules  of  the  service,  and 
in  executing  the  orders  of  their  common  master.  Similarly,  com- 
mon knowledge  and  the  testimony  here  leave  no  room  to  doubt 
that  a  part  of  a  brakeman's  duty  is  to  eject,  or  to  assist  in  the 
ejection  of  trespassers  from  trains,  the  conductor  having  deter- 
mined against  their  right  to  continue  on  board.  Nothing, 
indeed,  is  more  common  than  for  a  conductor  to  summon  a  brake- 
man  to  deal  with  and  eject  refractory  trespassers ;  it  is  the  usual, 
if  not  the  universal  course.  It  was  adopted  in  this  instance. 
The  brakeman  who  committed  the  assault  and  battery  testifies 
that  he  was  not  in  charge  of  the  train,  and  hence,  presumably, 

I.  Mootgomery  &  Eufaula  R.  R.  Co.  v,  Stewart,  91  Ala.  421,  is  reported  in 
8  Am.  Neg.  Cas.  62. 
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had  no  voice  in  determining  that  the  plantiff  should  be  put  off. 
That  was  the  part  of  the  conductor.  He  did  so  determine,  and 
sent  this  brakeman  to  the  caboose  to  inform  plaintiff  that  he 
must  get  off.  The  brakeman  swears  that  he  went  down  to  the 
caboose  and  delivered  the  message,  and  that  his  intention  was  to 
put  him  off  if  he  resisted.  Plaintiff  insisted  upon  being  allowed 
to  proceed.  Presently  the  conductor  came  in.  and  he  continued 
to  so  insist.  Both  conductor  and  brakeman  were  present  from 
this  time  until  the  plaintiff  left  the  train,  and  throughout  the 
altercation  and  difficulty  in  which  the  injuries  complained  of  were 
received.  Both  were  insisting  that  he  should  get  off.  The 
brakeman  testifies,  and  there  is  nothing  in  this  record  to  the  con- 
trary, that  **  if  a  party  got  on,  and  got  rough,  it  was  my  duty  to 
help  put  them  off  if  they  resisted,  or  would  not  get  off;  and  I 
was  putting  this  party  off  according  to  my  duty."  He  admits 
taking  hold  of  plaintiff  in  the  discharge  of  his  duty,  in  the  pres- 
ence of  the  conductor,  and  without  objection  on  the  latter  s  part. 
It  was  in  this  effort  to  put  plaintiff  off  the  train  that,  on  the 
aspect  of  the  evidence  presented  by  defendant's  witness,  the 
assault  was  committed.  From  plaintiff's  testimony  the  conclu- 
sion is,  that  the  assault  and  battery  was  committed,  not  in  an 
effort  to  remove  him  bodily  from  the  car,  but  to  coerce  his  will 
so  that  he  ivould  get  off.  Upon  either  aspect  we  cannot  hesitate 
in  reaching  the  conclusion  that  whatever  was  done  by  the  brake- 
man  was  within  the  line  of  his  duty  to  his  employer,  the 
defendant. 

The  rule  as  to  the  liability  of  railway  companies  for  injuries 
resulting  from  the  wilful  misconduct  of  employees  is,  *' that  if 
the  employee,  while  acting  within  the  range  of  the  authority  of 
the  employment,  do  an  act  injurious  to  another,  either  through 
negligence,  wantonness,  or  intention,  then,  for  such  abuse  of  the 
authority  conferred  upon  him,  or  implied  in  his  employment,  the 
master  or  employer  is  responsible  in  damages  to  the  person  thus 
injured.  But  if  the  agent  go  beyond  the  range  of  his  employ- 
ment or  duties,  and  of  his  own  will  do  an  unlawful  act  injurious  to 
another,  the  agent  is  liable,  but  the  master  or  employer  is  not." 
Gilliam  v,  S.  &  N.  Ala.  Railway  Co.,  70  Ala.  268(1),  and  authori- 
ties cited ;  L.  &  N.  R.  R.  Co.  v.  Whitman,  79  Ala.  328  (2). 
Here,  as  we  have  seen,  it  was  the  brakeman's  duty  to  put  the 

I.  See  note  of  this  case  on  p.  i,  of  2.  Reported  in  8  Am.  Neg.  Cas., 
this  volume.  9,  ante. 
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plaintiff  off  the  train.  Whatever  he  did  to  that  end  was  within 
the  range  of  that  duty  and  authority.  He  had  a  right  to  use 
such  force  as  was  reasonably  necessary  to  the  discharge  of  that 
duty.  If  he  employed  more  force  than  was  necessary,  and  injury 
resulted,  the  company  is  liable.  If,  during  his  effort  to  discharge 
this  duty,  he  wilfully  assaulted  and  beat  the  plaintiff  —  not  in 
self-defense  against  an  assault  made,  or  to  reasonable  apprehen- 
sion imminent  and  impending  by  the  plaintiff  —  the  company  is 
liable. 

4.  There  is  really  no  conflict  in  the  evidence  as  to  the  fact  of 
the  assault,  the  injury  inflicted  thereby,  or  as  to  its  having  been 
committed  by  the  brakeman  within  the  range  of  the  authority  of 
his  employment.     The  only  material  controverted  question   of 
fact  is,  as  to  whether  the  assault  was  justified,  or,  in  view  of  the 
claim   of   vindictive  damages,   palliated  by  the  conduct  of  the 
plaintiff.      Upon  plaintiff's  testimony  it  was  wilful  and  wanton, 
wholly  without  justification  or  palliation.     On  the  aspect  of  the 
evidence  adduced  by  defendant,  it  was  committed  under  a  reason- 
able apprehension  of  an  immediate  deadly  attack  by  plaintiff  on 
the  conductor  or  brakeman.     To  the  issues  of  fact  thus  presented 
all  that  occurred  and  was    said  between  the  plaintiff  on  the  one 
hand  and  the  conductor  and  brakeman  on  the  other  —  the  man- 
ner, language  and  conduct  of  the  parties,  as  being  violent  and 
threatening,  or  pacific  and  submissive  —  in  and  during  the  conver- 
sation, just  before  and  leading  up  to  the  assault,  was  pertinent 
and  competent  as  res  gesta  of  the  main  fact,  giving  character 
thereto,   and   furnishing  the  jury  data  by  which  to  determine 
whether  the  assault  was  justified,  or  necessary  to  the  discharge 
of  the  duty  which  was  on  the  brakeman  to  eject  the  plaintiff,  or, 
if  not  justified,  whether  it  was  committed  under  circumstances  of 
provocation  which  would  palliate  the  wrong  of  the  employee,  and 
mitigate  the  punishment  of  the  employer.     These  considerations 
serve  to  determine  all  of  the  exceptions  to  the  admission  of  what 
was  then  said  and  done,  and  of  the  manner  with  which  it  was 
said  and  done,  against  the  appellant. 

5.  The  special  objection  to  that  part  of  plaintiff's  account  of 
this  conversation,  in  which  he  says  he  was  insisting  "  in  a  pleasant 
nvanner  "  that  he  be  allowed  to  continue  his  journey,  etc.,  is 
equally  untenable.  Carroll  v.  State,  23  Ala.  28;  Raisler  v. 
Springer,  38  Ala.  702 ;  S.  &  N.  Ala.  R.  R.  Co.  v.  McLendon,  63 
Ala.  266. 
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6.  The  fifth  assignment  of  error  is  addressed  to  the  action  of 
the  trial  court  overruling  an  objection  to  a  question  as  to  what  the 
brakeman,  on  going  into  the  caboose,  intended  to  do  in  case 
the  plaintiff  refused  to  get  off.  This  question  was  not  answered, 
and  the  error,  if  any,  of  allowing  it  to  be  put  was  without  injury. 
Ins.  Co.  V.  Moog,  78  Ala.  284;  Billingslea  v.  State,  85  Ala.  323. 

7.  The  injury  which  plaintiff  suffered  was  a  double  fracture  of 
the  lower  jaw-bone.  The  trial  was  had  nearly  two  years  after 
the  injury  was  received.  Whatever  abnormal  condition  of  the 
bone  existed  at  that  time  —  being  after  the  wound  had  entirely 
healed,  and  the  bones  had  knit  together  —  must  have  been  per- 
manent in  its  nature,  and  of  such  character  as  to  be  known  to 
the  plaintiff,  though  he  was  not  an  expert.  Hence,  our  opinion 
is  that  there  was  no  error  in  allowing  the  plaintiff  to  testify  as  to 
whether  his  jaw  was  permanently  injured,  or  as  to  how  it  was 
affected  at  the  time  of  the  trial. 

8.  The  injury  having  for  a  considerable  length  of  time  disabled 
the  plaintiff  to  carry  on  the  business  in  which  he  was  engaged  at 
the  time  of  receiving  it,  it  was  manifestly  competent  for  him  to 
prove,  as  an  element  of  the  damages  he  sustained,  "  what  he  was 
making  at  the  time  **  he  was  disabled.  A.  G.  S.  R.  R.  Co.  v. 
Yarbrough,  83  Ala.  238. 

9.  The  court  sustained  plaintiff's  objections  to  several  ques- 
tions propounded  to  him  as  a  witness  by  the  defendant,  the  pur- 
pose of  which  was  to  show  what  the  plaintiff  was  earning  per 
month  at  the  time  of  the  trial,  and  that  the  injury  of  which  he 
complained  did  not  disable  him  **  to  work  on  a  salary,"  as  he  was 
doing  when  he  was  hurt.  If  it  be  conceded  that  these  rulings 
were  erroneous,  the  error  was  cured  by  the  subsequent  action  of 
the  court  reversing  its  first  ruling,  and  admitting  testimony  which 
substantially  answered  all  of  the  originally  excluded  questions. 
Cleveland  v.  State,  86  Ala.  i.  , 

10.  On  the  other  hand,  certain  evidence,  that  of  the  witnesses 
Jones  and  Burkill,  in  regard  to  a  conversation  between  the  latter 
and  Horton  while  they  were  under  the  rule,  was  admitted  against 
defendant's  objection,  and  subsequently  excluded  by  the  court, 
and  the  jury  instructed  to  disregard  it  entirely.  This  final  action 
of  the  court  vitiated  the  exceptions  reserved  to  its  original  action. 
Jordan  v.  State,  79  Ala.  9 ;  Dismukes  v.  State,  83  Ala.  287. 

11.  Like  considerations  lead  to  the  conclusion,  that  the  excep- 
tions   reserved   to    certain   arguments   advanced    by   plaintiff's 
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counsel  will  not  avail  the  appellant.    The  objectionable  statements 
and   expressions  of  the  counsel  were  withdrawn,  and  the  court 
instructed  the  jury  to  disregard  them.     It  is  the  settled  doctrine 
of  this  court  that  proceedings  thus  infected  with  error  by  argu- 
ments outside  of  the  record  may  be  purged  of  the  infirmity  by 
disclaimer  and  withdrawal  on  the  part  of  counsel,  and  care  on  the 
part  of  the  court  in  cautioning  the  jury  against,  according  to  them, 
any  consideration   or   influence.     It  is  the  action   of   the  trial 
court,  and   not  that  of  counsel,  which  alone  can  be  reviwed  on 
appeal;  and  the  action  of  the  court  in  this  instance  was  entirely 
proper,  and   in  full  compliance  with  the  motion  of  defendant. 
The  objection  here  insisted  on  was  taken  to  counsel's  argument, 
and  not   to  any  ruling  of  the  court  invoked  or  made  with  respect 
to  it.     Ins.  Co.  z/.  Allen,  80  Ala.  568;  Cross  v.  State,  68  Ala. 
476;  E.   T.  V.  &  G.  R.   R.  V.  Bayliss,  75  Ala.  466;  Nelson  v. 
Harrington,  7  Am.  St.  Rep.  900. 

12.  Of  the  charges  given  at  the  instance  of  the  plaintiff,  that 
numbered  i  is  a  correct  statement  of  the  rule  for  the  guidance  of 
juries  in  the  assessment  of  punitive  damages.  They  may  give 
such  punishment  as  in  their  judgment  the  evidence  authorizes, 
not  in  excess  of  the  sum  sued  for.  L.  &  N.  R.  R.  Co.  v.  Whit- 
man, 79  Ala.  328  (i) 

13.  Several  charges  were  given  for  the  plaintiff,  which  were  to 
the  effect  that,  if  the  jury  believed  from  the  evidence  that  certain 
witnesses  for  the  defendant  swore  wilfully,  falsely  in  one  particu- 
lar, they  were  authorized  to  disregard  the  evidence  of  such  wit- 
nesses entirely.  There  is  no  evidence  of  either  of  these  witnesses 
in  this  record  which  is  not  material  to  the  issues  presented.  The 
charges  must  be  construed  with  reference  to  the  evidence  with 
respect  to  which  they  are  given.  Holland  v.  Tenn.  Coal,  Iron  & 
R.  R.  Co.,  91  Ala.  444.  So  construed,  the  supposed  infirmity 
of  the  instructions  resulting  from  their  failure  to  expressly  base 
the  right  of  the  jury  to  disregard  the  testimony  of  these  witnesses 
upon  the  wilful,  false  swearing  in  a  material  particular,  is 
eliminated.  The  particular  referred  to  must  have  been  a  material 
one,  since  no  immaterial  evidence  had  been  drawn  from  the  wit- 
nesses in  question.  The  legal  proposition  asserted  in  these 
charges  is  sound.  The  jury  are  not  instructed,  or  led  to  con- 
dude,  that  they  must  disregard  all  the  witness'  testimony,  because 

I.  Reported  in  8  Am.  Neg.  Cas.,  9.  arUe, 
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they  find  it  to  have  been  wilfully  false  in  some  material  part,  but 
only  that  they  may  do  so ;  in  other  words,  they  have  the  right, 
or  are  authorized  to  do  so.  The  proposition  is  so  fully  supported 
by  our  own  adjudications  as  not  to  require  extended  discussion. 
Childs  V.  State,  76  Ala.  93;  Jordan  v.  State,  81  Ala.  20;  Lowe 
V.  State,  88  Ala.  8. 

14.  Charges  3  and  12,  given  at  the  instance  of  the  plaintiff,  are 
sound  expositions  of  the  doctrine  that,  in  reaching  a  conclusion 
upon  any  controverted  issue  of  fact,  the  jury  are  not  to  to  be  con- 
trolled by  the  mere  numerical  preponderance  of  the  witnesses  on 
one  side  or  the  other,  but  should  consider  such  preponderance 
only  along  with  all  other  facts  and  circumstances  conducing  to 
credence,  or  the  reverse,  in  the  testimony  of  the  witnesses  on 
either  hand.  Ala.  Fert.  Co.  v.  Reynolds,  79  Ala.  497 ;  Life  Asso- 
ciation V.  Neville,  72  Ala.  517. 

15.  Charges  7  and  8  of  plaintiff's  series  are  to  the  effect  that, 
under  the  issue  presented  by  the  third  plea  the  burden  was  upon 
the  defendant.  The  only  plea  bearing  that  number  found  in 
the  record  is  that  which  sets  up  the  contributory  negligence  of  the 
plaintiff  as  a  defense  to  the  action,  and  it  is  well  settled  that  the 
onus  under  such  plea  is  on  the  defendant.  M.  &  E.  Railway  Co. 
V.  Chambers,  79  Ala.  338.  But,  as  we  have  seen,  a  demurrer 
was  sustained  to  the  third  plea ;  and  we  infer  that  the  charges  in 
question  have  reference  to  a  plea  which  appears  to  have  been  sub- 
sequently filed,  and  is  the  third  in  fact  of  the  pleas  which  were  in 
the  case  through  the  trial,  though  it  is  numbered  4  in  this  record. 
This  is  a  plea  in  confession  and  avoidance  in  effect.  Without 
denying  the  violence  alleged  in  the  complaint,  it  avers  that  plain-' 
tiff  had  no  right  to  be  on  the  train,  that  he  refused  to  get  off, 
that  defendant's  agent  undertook  to  and  did  remove  him,  and 
that  the  force  used  was  necessary  to  that  end.  The  gist  of  this 
plea  is  its  affirmative  averment  that  the  force  was  necessary  to 
the  performance  of  a  lawful  act.  It  involved  no  traverse  of  any 
fact  alleged  or  necessary  to  be  alleged  by  the  plaintiff.  It  was 
not  for  him  to  allege  or  prove  that  the  violence  done  to  his  person 
was  not  necessarv  to  his  removal  from  the  train.  Notwithstand- 
ing  the  plea,  recovery  could  have  been  had  by  plaintiff  without 
any  negation  of  that  necessity.  It  was  a  fact  outside  of  his  case, 
and  only  injected  into  the  controversy  by  the  defendant,  who  was 
not  entitled  to  a  verdict  on  account  of  it  without  proof  of  its 
existence.     The  application  of  the  test  that  the  party,  who,  if 
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no  proof  is  offered  on  a  given  issue,  will  be  defeated  on  that 
issue,  is  the  party  having  the  burden  with  respect  thereto,  must 
result  in  sustaining  the  action  of  the  trial  court  in  giving  these 
charges.  2  Am.  &  Eng.  Ency.  of  Law,  pp.  655-6,  and  notes;  3 
Brick.  Dig.  433. 

16.  Several  other  charges  were  given  at  the  instance  of  plain- 
tiff, and  excepted  to.     These  exceptions  are  not  attempted  to  be 
supported  in  the  arguments  of  counsel;  and  it  will  suffice  to  say 
with  respect  to  them  that  while  the  infirmities  of  being  abstract 
and  argumentative  may  infect  some  of  them^  no  reversible  error 
is  involved  in  the  action  of  the  court  in  giving  them  to  the  jury. 
Many  charges  requested  by  the  defendant  were  refused.     Of 
these,  the  first  and  second  were  general  charges  against  any  right 
of   recovery,   and    against    a  liability  for  exemplary   damages. 
What  is  said  in  the  first  paragraphs  of  this  opinion  serves  to 
determine  the  exceptions  to  the  action  of  the  Circuit  Court  on 
these  requests  adversely  to  the  appellant. 

Charges  3,  4,  5,  6,  7  and  8  of  the  defendant's  series,  as  num- 
bered on  this  transcript,  each  assert  propositions  at  war  with  the 
view  we  have  expressed  as  to  the  defendant's  liability  for  injuries 
wilfully  inflicted  upon  a  trespasser  by  a  brakeman  while  acting 
within  the  range  of  his  duty  to  remove  persons  from  a  train  which 
was  forbidden  by  the  regulations  of  the  company  to  transport 
passengers,  the  removal  being  determined  upon  by  the  conductor; 
and  all  of  them  were  properly  refused.  Charge  9  asserts  that  the 
company  is  not  liable  if  a  brakeman  wilfully  struck  and  injured 
the  plaintiff  without  any  demand  or  direction  from  the  conductor 
so  to  do.  To  have  given  this  instruction  would  have  been  the 
emasculation  of  the  salutary  and  well-established  doctrine  that 
whether  the  wilful  misconduct  of  the  employee  was  authorized  or 
nAified  by  the  company  or  not,  and  whether  it  was  directed  by  a 
superior  employee  or  not,  the  company  is  responsible  if  it  was 
committed  in  the  line  or  within  the  range  of  the  authority  of  the 
employment,  as  that  authority  or  duty  existed  on  the  facts  inci- 
dent to  the  particular  transaction.  Here  the  conductor  had 
determined  to  put  the  plaintiff  off.  It  became  at  once,  according 
to  the  uncontroverted  evidence,  the  brakeman's  duty  to  assist  in 
putting  him  off,  and  to  use  the  necessary  force  to  that  end.  He 
undertook  to  discharge  that  duty  in  the  presence  and  with  the 
concurrence  of  the  conductor;  and  in  discharging  it  he  wilfully 
beat  the  plaintiff,  according  to  one  aspect  of  the  evidence.     The 
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company  was  manifestly  liable,  whether  he  was  directed  or  com- 
manded by  the  conductor  to  beat  him  or  not,  and  the  chaise  was 
well  refused.  Charge  lo  requested  by  defendant  was  clearly 
abstract,  and  well  refused  on  that  ground.  There  was  no  evi- 
dence in  the  case  tending  to  show  "  that  the  brakeman  struck 
the  plaintiff  in  personal  resentment  of  some  insult  offered  him  by 
the  plaintiff;"  and  even  had  that  been  the  fact,  we  are  not  pre- 
pared to  say  but  that  the  defendant  would  still  he  liable  if  the 
insult  was  incident  to  the  brakeman's  efforts  to  remove  him  from 
the  car,  though  we  need  not  and  do  not  decide  this. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 

ABUSIVE  LANGUAGE  USED  BY  BRAKEMAN  IN  EJECT- 
ING PERSON  FROM  TRAIN  —  DAMAGES.  —  In  an  action  to 
recover  damages  for  the  wrongful  act  of  the  conductor  of  one  of 
defendant's  trains  in  causing  the  ejection  of  a  passenger  for  alleged 
non-payment  of  fare,  it  was  held  that  damages  cannot  be  allowed  on 
account  of  abusive  language  used  by  the  brakeman  where  the  same 
was  not  specially  claimed  in  the  complaint,  but  evidence  of  its  use 
is  admissible  as  part  of  the  res  gesta, 

MENTAL  PAIN  AND  HUMILIATION— DAMAGES.— Where 
plaintiff  was  compelled  by  the  conductor  to  leave  the  train,  the  con- 
ductor denying  plaintiff's  claim  that  he  had  paid  his  fare,  the  charge 
reflected  on  plaintiff's  character  as  an  honest  man,  and  the  jury 
were  authorized  to  infer  that  his  feelings  and  pride  were  wounded, 
and  that  he  suffered  mental  distress  and  humiliation.  Supreme 
Court,  Alabama,  N<yvember  Term,  iSgi.  ALABAMA  GREAT  SOUTH- 
ERN R.  R.  CO.  V.  TAPIA,  94  Ala.  226  (i). 

MANNING  V.  LOUISVILLE  AND  NASHVILLE 

RAILROAD  COMPANY. 

Supreme  Court,  Alabama,  December  Term,  i8pi, 

[Reported  in  95  Ala.  392.] 

RULES  AND  REGULATIONS  — TICKET  — EJECTION  OF  PERSON 
TRAVELING  ON  FORFEITED  TICKET  AND  REFUSING  TO  PAY 
ADDITIONAL  FARE.  —  A  regulation  by  which  railroads,  when  passen. 
gers  are  found  on  their  trains  who  have  no  tickets,  or  who  have  only  for- 
feited tickets,  require  of  such  passengers  fare,  not  only  for  that  part  of  the 

I.  Judgment    for    plaintiff     in    the     certain  evidence  for  plaintiff  as  to  ex- 
Tapia  Case  for  $850,  was  reversed  on     penses  resulting  from  delay, 
the  ground  of  the  inadmissibility  of 
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route  to  be  traveled,  but  also  for  the  part  already  passed  over,  is  a  reason- 
able one.  So  held,  in  an  action  to  recover  damages  for  ejection  from  a 
train  on  which  plaintiff  sought  to  be  carried  on  a  ticket  which  had  become 
forfeited. 

Appeal  by  plaintiff  from  judgment  for  defendant  in  the  Cir- 
cuit Court  of  Jefferson.  The  facts  sufficiently  appear  in  the 
opinion,     judgment  affirmed. 

Bowman  &  Harsh,  for  appellant. 
Hewitt,  Walker  &  Porter,  for  appellee. 
Stone,  Ch.  J.  —  Plaintiff  purchased  an  excursion  ticket  to 
and  from  New  Orleans  from  defendant's  ticket-agent  at  Birming- 
ham.    He  obtained  it  at  reduced  rates,  but  on  certain  conditions 
as  to  its  use,  which  were  printed  on  the  ticket  and  subscribed  by 
him.     Plaintiff  testified  that  he  had  read  the  conditions.     Among 
them  are  the  following:  **  In  consideration  of  the  reduced  rate 
at  which  this  ticket  is  sold,  I,  the  undersigned,  agree  with  the 
Louisville  and  Nashville  Railroad  Company  as  follows :  That  on 
the  date  of  my  departure,  returning,  I  will  identify  myself  as  the 
original  purchaser  of  this  ticket  by  writing  my  name  on  the  back 
of  this  contract,  and  by  other  means,  if  required,  in  the  presence 
of  the  ticket -agent  of  the  Louisville  and  Nashville  Railroad  Com- 
pany at  the  point  to  which  this  ticket  was  sold,  who  will  witness 
the  signature,  date,  and  stamp  the  contract ;  and  that  this  ticket 
and  coupons  shall  be  good  returning  only  for  a  continuous  passage 
from  such  date,  and  in  no  case  later  than  the  date  canceled  in 
the  margin  of  this  contract." 

Plaintiff  conformed  to  all  the  requirements  of  this  contract  until 
he  reached  Mobile  on  his  return  trip.  At  that  place  he  stopped 
off  one  day.  At  the  end  of  that  time  he  boarded  another  train 
of  the  railroad  at  midnight,  and  took  a  berth  in  a  sleeping-car. 
He  proceeded  unmolested  in  his  homeward  trip  until  he  passed 
Montgomery,  and  was  nearing  Calera,  less  than  forty  miles  from 
Birmingham.  At  that  stage  of  his  journey  the  conductor  in 
charge  of  the  train  discovered  he  was  traveling  on  a  forfeited 
ticket,  but  possibly  did  not  learn  he  had  so  traveled  before  he 
reached  Montgomery.  As  a  condition  of  his  proceeding  farther 
the  conductor  exacted  of  him  that  he  should  pay  fare  from  Mont- 
gomery to  Birmingham,  or,  failing,  that  he  would  be  put  off  the 
train  at  the  next  station,  which  would  be  Calera.  Reaching 
Calera,  plaintiff  procured  from  the  ticket-agent  at  that  place  a 
ticket  to  Birmingham,  and  upon  that  ticket  sought  to  continue 
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his  journey  on  the  same  train.  This  the  conductor  refused  to 
allow  him  to  do,  stating  that,  under  the  road's  regulations,  he 
could  not  permit  him  to  proceed  unless  he  would  also  pay  the 
back  fare  from  Montgomery.  This  he  failed  to  do,  and  was 
ejected  from  the  train.  The  present  action  is  brought  to  recover 
damages  for  such  ejection.  The  court  gave  the  general  affirma- 
tive charge  for  the  defendant. 

A  regulation  by  which  railroads,  when  passengers  are  found  on 
their  trains  who  have  no  tickets,  or  who  have  only  forfeited  tick- 
ets, require  of  such  passengers  fare,  not  only  for  that  part  of  the 
route  to  be  traveled,  but  also  for  the  part  already  passed  over,  is 
certainly  a  reasonable  one.  If  persons  who  are  attempting  to  ride 
without  paying  fare  can  have  the  past  forgiven,  and  need  pay 
only  from  the  place  and  time  of  their  detection,  would  not  this 
be  the  offer  of  a  premium  for  an  attempted  undue  advantage  of 
the  railroad  ?  The  regulation  needs  no  argument  to  uphold  its 
reasonableness. 

The  authorities  are  uniform,  and  very  abundant,  that  the 
conductor  was  authorized  to  demand  fare,  not  only  for  the  por- 
tion of  the  road  yet  to  be  traveled,  but  equally  for  that  part  of 
the  road  plaintiff  had  been  carried,  after  his  ticket  had  become 
functus  by  virtue  of  his  stop-over.  And  the  conductor  was  fully 
justified  in  ejecting  Manning  from  the  train,  on  his  refusal  to  pay 
the  fare  as  demanded.  3  Wood's  Railway  Law,  §  361,  p.  1433; 
Wheeler,  Law  of  Carriers,  174;  Hutchinson  on  Carriers  (2d  ed.), 
§  580  a;  Hill  v.  S.  B.  &  N.  Y.  R.  R.  Co.,  63  N.  Y.  loi ;  State  v. 
Campbell,  32  N.  J.  Law,  309;  Swan  v,  M.  &  L.  Railroad,  132 
Mass.  116;  Davis  v.  Kansas  City,  St.  Louis  &  C.  B.  R.  R.  Co., 
53  Mo.  317;  Stone  v.  C.  &  N.  W.  R.  Co.,  47  Iowa,  82;  Hall  v. 
Memphis  &  Ch.  R.  Co.,  9  Amer.  &  Eng.  R.  R.  Cas.  348;  Pen- 
nington V.  Phila.  &  Bait.  R.  R.  Co.,  18  lb.  310;  Pickens  v.  Rich. 
&  Danv.  R.  Co.,  40  lb.  649;  Johnson  v.  Concord  R.  R.  Corp., 
46  N.  H.  213;  Rose  V.  W.  &  W.  R.  Co.  (N.  C.)  11  S.  E.  Rep. 
526. 

Plaintiff,  appellant  here,  relies  on  Ward  z;.  N.  Y.  Cent.  & 
Hudson  River  R.  R.Co.,  63  N.  Y.  Sup.  Ct.  Rep.  (56  Hun)  268, 
as  an  authority  in  his  favor.  The  ticket  in  that  case  was  an 
ordinary  one,  and  had  no  clause  or  stipulation  requiring  or  look- 
ing to  continuous  passage.  The  decision  is  rested  on  the  absence 
of  that  provision.  It  refers  to  and  approves  many  of  the 
decisions  we  have  referred  to  above,  pronounced  on  contracts 
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requiring  continuous  passage.     Properly  interpreted,  that  case  is 
an  authority  against  appellant. 

In  Ala.  Gr.  So.  R.  R.  Co.  v,  Carmichael,  90  Ala.  19,  we  took 
occasion  to  comment  on  the  great  importance,  the  public  neces- 
sity, of  wisely  observing  regulations  in  the  running  of  trains  on 
railroads.     We  need  not  repeat  what  we  there  said. 

We  hold  that  in  the  charge  given  to  the  jury  the  Circuit  Court 
strictly  followed  the  law. 
Affirmed. 


PASSENGER  PUSHED  OFF  STATION  PLATFORM  BY 
RAILROAD  EMPLOYEE  — WHEN  MASTER  NOT  LIABLE 
FOR  ACT  OF  SERVANT.  —  In  an  action  to  recover  damages 
for  personal  injuries  caused  by  a  passenger  falling  from  station 
platform  and  breaking  his  leg,  owing  to  being  pushed  against  by 
one  of  defendant's  servants  who  was  engaged  in  a  friendly  scuffle 
with  another  servant  it  was  held  that  defendant  was  not  liable,  as  its 
servants  were  not,  in  such  conduct,  acting  within  the  scope  of 
their  employment,  and  in  stepping  aside  from  their  duties  they  had 
inflicted  an  independent  wrong  on  plaintiff  for  which  they,  if  any- 
body, were  liable,  and  not  defendant.  Judgment  for  defendant 
affirmed.  Opinion  by  Haralson,  J.  Supreme  Courts  Alabama^ 
November  Term,  1894,  GOODLOE  V.  MEMPHIS  AND  CHARLES- 
TON RAILROAD  CO.,   107  Ala.  233. 

PASSENGER  ASSAULTED  BY  BRAKEMAN  —  LIABILITY 
OF  RAILROAD.  — Where  a  passenger  was  grossly  insulted  by 
abusive  language  by  a  brakeman  and  on  arrival  at  his  station  plain- 
tiff was  violently  assaulted  by  the  brakeman  as  he  was  about  to 
leave  the  train,  and  his  head  was  seriously  injured,  defendant  was 
liable  for  the  act  of  its  servant.  Judgment  for  defendant  reversed. 
Supreme  Court,  Alabama,  April,  i8gs^  LAMPKIN  V.  LOUISVILLE 
AND  NASHVILLE  RAILROAD  CO.,  17  Southern  Rep.  448. 

INTOXICATED  PERSON  EJECTED  FROM  TRAIN  — 
DEATH  —  CONTRIBUTORY  NEGLIGENCE  —  CONDUCTOR. 
—  In  an  action  to  recover  damages  for  negligently  causing  the 
death  of  plaintiff's  intestate,  who  was  ejected,  while  in  an  intoxi- 
cated condition,  from  one  of  defendant's  trains,  the  following  prop- 
ositions were  announced  (see  former  appeals,  92  Ala.  204,  and  104 
Ala.  241),  and  followed: 
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1.  Mere  drunkenness  which  does  not  take  away  consciousness  and 
the  power  to  consider  and  understand  the  danger  to  which  one  is 
exposed,  nor  deprives  him  of  physical  capacity  to  take  care  of  him- 
self and  to  avoid  danger,  does  not  relieve  him  from  the  responsi- 
bility of  exercising  due  care  to  escape  the  danger,  and  if  killed  in 
consequence  of  such  neglect  of  duty  on  his  part,  there  can  be  no 
recovery  on  account  of  the  injury. 

2.  The  conductor  on  a  railroad,  under  proper  circumstances, 
such,  as  it  may  be  admitted,  existed  in  this  case,  has  the  right  to 
eject  a  passenger  from  a  car,  but  it  requires  that,  in  exercising  this 
right,  it  shall  not  be  done  at  a  time  and  place,  and  under  such  con- 
ditions and  circumstances,  as  would  unnecessarily  expose  the  person 
ejected  to  great  peril  of  life  or  bodily  harm;  whether  the  attendant 
danger  arose  from  natural  infirmity  of  the  person  or  was  self- 
imposed. 

3.  If  a  conductor  so  ejecting  a  party  from  his  car  did  not  kown 
or  was  not  informed  of  the  infirmity  of  the  person  and  the  peril 
attending  his  ejection,  there  would  be  no  liability  arising  from  the 
exercise  of  the  right. 

4.  If  a  passenger  on  a  train  is  intoxicated  to  a  degree  to  render 
him  unconscious  of  danger  —  unable  to  take  in  his  position,  sur- 
roundings and  perils,  and  his  duty  to  avoid  them,  or  he  does  not 
possess  the  power  of  locomotion,  and  is  put  off  the  train  by  a  con- 
ductor on  account  of  his  misconduct,  and  the  place  where  he  is  put 
off  and  left  is  dangerous  to  one  in  his  condition,  and  these  facts  are 
known  to  the  conductor,  he  would  be  guilty  of  reckless  and  wanton 
negligence,  rendering  the  company  in  whose  employment  he  is 
liable  for  damages  resulting  from  his  negligence,  although  the  per- 
son ejected  and  injured  might  have  been  legally  ejected  in  a  proper 
manner  and  at  a  proper  place. 

There  was  a  judgment  for  plaintiff  and  defendant  appealed, 
assigning  errors  in  the  refusal  of  the  Circuit  Court  to  give  certain 
instructions  requested.  Judgment  affirmed.  Opinion  by  Haral- 
son, J.  Supreme  Court,  Alabama,  November  Term,  18^^.  LOUIS- 
VILLE AND  NASHVILLE  RAILROAD  CO.  V.  JOHNSON, 
ADM'X.,  108  Ala.  62. 


FORFEITED  TICKET  — REFUSAL  TO  PAY  FARE — 
EJECTION  — RE-ENTERING  TRAIN  AND  PAYING  FARE. 
—  A  passenger  who  declines  to  pay  fare  on  conductor's  refusal  to 
accept  ticket  out  of  date  and  permits  himself  to  be  put  off  train,  and 
then  gets  on  train  and  pays  fare  has  no  cause  of  action,  and  no 


Carrier  of  Persons.  31 

recovery  can  be  had  for  such  ejectment.  Judgment  for  plaintiff 
reversed.  Supreme  Court,  Alabama,  Nmjember  Term,  iSp^.  McGHEE 
(RECEIVERS)  V.  DRISDALE,  iii  Ala.  S97- 

ON  OF  LIMITED  TICKET  —  EJECTION  — 
-  Where  a  limited  ticket  over  several  connecting  lines 
Sunday,  the  last  of  the  lincE  not  running  on  that  day, 
t  was  offered  by  the  passenger  on  the  train  the  next 
same  was  refused,  and  the  passenger  paid  extra  fare 
id  for  nonpayment  of  fare  tea  further  point  on  the 
eld  that  the  extra  fare  paid,  the  humiliation  of  being 
rain,  and  inconvenience  of  being  compelled  to  reach 
'  other  means  were  proper  elements  of  damage  to  be 
the  jury,  and  judgment  for  plaintiff  for  $200  was 
>reme  Court,  Arkansas,  November  Term,  1SS4.  LITTLE 
■.  S.  RAILWAY  CO.  v.  DEAN,  43  Ark.  529. 


3,  IRON  MOUNTAIN  AND  SOUTHERN 
WMLWAY  COMPANY  V.  LEIGH. 

'erne  Court,  Arkansas,  November  Term,  zSSj, 
[Reported  in  45  Ark.  368.] 

PASSENGER  FOR  REFUSAL  TO  PAY  FARE  — FAILURE 
DE  SEAT  — CONTRACT.  — While  it  is  a  part  of  ihe  coniracl 
ailraad  compsnj  and  its  passengers  to  provide  the  latter  with 
lenger  cannot  ride  on  train  and  refuse  lo  pay  fare  or  surrender 
se  not  provided  with  a  seal;  and  if  ejected  for  refusing  to  pay 
ot  recover  for  such  ejection,  but  may  sue  for  breach  of  contract 

provided  with  seat. 

■  defendant  from  judgment  forplaintil?  in  the  Pulaski 
t.     The    facts  appear  in   the   opinion.    Judgment 

FoHNSON,  for  appellant. 
RE,  for  appellee. 

Ch.  J.  —  The  contract  between  the  passenger  and 
ompany  upon  which  a  ticket  without  qualification  is 
nplication  to  the  effect  that  the  company  will  Derfontv 
jf  as  a  carrier.  Among  these  duties  is  that  o(  ^  ^.s\v- 
nger  the  usual  and  reasonable  accommo^^  ,  (qt 
0  the  destination  named  in  his  ticket.     TVi-  ^^^0        , 


^\^C 


.cV**^' 
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not  only  sufficient  room,  but  also  a  seat  in  the  usual  mode  of 
conveyance.  Hutchinson  on  Car.,  §609;  Thomps.  on  Car.,  p. 
67\  2  Rorer  on  R.  R.,  pp.  968-9. 

The  holder  of  the  ticket  agrees  that  he  will  conform  to  the 
reasonable  rules  and  regulations  of  the  company,  and  among 
others,  that  he  will  surrender  his  ticket  to  the  company's  agent 
on  demand  after  embarking  on  his  journey  under  it.  The  con- 
ditions of  this  contract  are  not  subject  to  division  so  as  to  appor- 
tion the  component  parts.  It  is  not  within  the  power  of  either 
party  to  sever  the  terms  of  the  contract,  and  demand  a  perform 
ance  of  the  whole  while  he  himself  complies  with  a  part  only. 
The  carrier  cannot  claim  a  surrender  of  the  ticket  upon  a  proffer 
by  it  of  transportation  alone,  because  the  contract  calls  for  trans- 
portation in  a  seat.  The  passenger  cannot  avail  himself  of  the 
benefit  of  the  transportation  offered  him  under  his  contract,  and 
at  the  same  time  withhold  from  the  carrier  the  effective  evidence 
of  the  payment  of  his  fare,  /.  e.,  the  ticket.  If  he  desires  to 
repudiate- the  contract  on  his  part,  he  must  do  so  in  toto.  He 
cannot  appropriate  its  benefits  and  get  rid  of  its  burdens. 
I  Whart.  Cont.,  §§  233,  552. 

When  the  carrier  proffers  transportation  without  a  seat,  and  the 
passenger  refuses  to  surrender  his  ticket,  what  is  then  the  attitude 
of  the  parties  under  the  contract?  It  is  simply  this:  The  carrier 
has  offered  the  passenger  less  than  his  contract  calls  for  and  the 
passenger  has  refused  it  in  satisfaction.  This  he  has  the  unques- 
tioned right  to  do.  If  he  is  not  accommodated  in  a  manner 
which  may  be  deemed  a  fair  compliance  with  the  duty  of  the  car- 
rier, he  may  decline  any  compromise  and  resort  to  his  action 
against  the  company  for  refusing  to  carry  him  as  their  contract 
or  their  duty  requires.  But  he  cannot  accept  the  part  that  is 
offered  him  in  lieu  of  the  whole  —  that  is  the  transportation  with- 
out the  seat  —  and  at  the  same  time  refuse  to  comply  with  his 
own  undertakings,  in  this  any  more  than  in  another  contract. 
Upon  the  carrier's  neglect  or  refusal  to  comply  with  the  terms  of 
the  contract  of  carriage,  without  a  just  excuse,  the  passenger  is 
at  liberty  to  treat  the  contract  as  violated  by  the  company,  and 
he  may  leave  the  train  and  sue  for  a  breach  of  the  contract. 

It  is  not  necessary  to  enter  upon  the  determination,  in  this 
case,  of  the  question  whether  he  may  not  remain  upon  the  train 
on  compliance  with  the  reasonable  regulations  of  the  company, 
without  waiving  his  right  to  recover  damages,  under  the  contract, 
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nconvenience  of  riding  without  a  seat.  However  that 
if  he  chooses  to  accept  passage  without  a  seat  he  must 
fare  for  it.  2  Redf.  R'y,  p.  257  (See  VII.,  §  198); 
Sales,  %  690.  If  he  goes  on  the  train  expecting  to 
le  accommodation  he  has  contracted  for,  and  is  put  off 
lie  declines  to  deliver  his  ticket  or  pay  fare  without 
the  full  measure  of  what  he  is  entitled  to  under  his  con- 
may  maintain  his  action  upon  the  contract  and  recover 
^es  that  are  the  proximate  result  of  its  breach,  just  as 
e  had  disembarked  of  his  own  will.  But  if  he  is  ejected 
jnnecessary  force  or  violence  because  of  his  refusal  to 
is  ride,  the  carrier  has  done  nothing  more  than  it  has  the 
t  to  do,  and  no  recoveiy  can  be  had  for  the  ejection. 
Railroad,  53  Mo.  317;  Thompson  on  Car.,  p.  67;  2 
lilroad,  pp.  968-9;  Redf.  R'y,  supra. 
ise  was  tried  in  the  Circuit  Court  solely  as  an  action  of 
the  recovery  was  had  upon  the  theory  that  the  appel- 
been  unlawfully  expelled  from  the  train,  the  court 
ig  the  jury  that  the  company  could  not  lawfully  expel 
ey  "  knowingly  received  him  as  a  passenger,  and  then 
furnish  him  a  seat."  This,  as  we  have  seen,  was  error, 
idgment  must  be  reversed  and  the  cause  remanded  for  a 


5U1S,  IRON  MOUNTAIN  AND  SOUTHERN 
RAILWAY  COMPANY  V.  BRANCH. 

Supreme  Court,  Arkansas,  November  Term,  iSS^. 

[R«poned  in  4S  Ark.  $24.] 

I  OF  PASSENGER  FROM  TRAIN  MUST  BE  AT  A  USUAL  STOP. 
PLACE  —  STATUTE.  —  Under  A«  o(  July  33.  1868,  Mansf.  Digest, 

a  condaclor  of  a  train  may  put  a  passenger,  who  refused  to  pay  fare, 
tlie  cars  at  any  usual  stopping  place  he  (the  conductor)  may  select. 
)  EJECT  PERSON  FOR  NON-PAYMENT  OF  FARE.  ~~  Where  the 

does  not  restrict  it.  a  railroad  company  has  the  right  to  eiect  &  P^^~ 
r  notv-payment  of  fare  at  any  place  without  reference  t^      Aiion*  °^ 
\g  places,  a  dne  regard  for  his  safety  being  observed. 
).  —  Where  a  plaintiff  ia  without  fault  he  may  i*eoVfc  -e  '■^^ 

il  damages   even    though   no    actual    injury  or  PCqi,    ^    fS^         -4  ^ 
.,  but  not  where  he  himself  committed  Iheftrst  wrong  -  ^W<^  "'*' 


iolence  was  used  in  expelliug  him  from  the  traJQ        ^*\         <^ 

.xm-3  '     ^'V 


"V 
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jury  finds  pecuniary  damages  and  defendant  fails  to  object  or  assign  the 
same  as  error,  the  question  as  to  whether  the  same  was  excessive  will  not 
be  considered  on  appeal. 

Appeal  from  Pulaski  Circuit  Court.  From  judgment  for  plain- 
tiff for  $  I  GO  defendant  appeals.    Judgment  affirmed. 

Dodge  &  Johnson,  for  appellant. 

Clark  &  Williams  and  T.  J.  Oliphint,  for  appellee. 

Cockrill)  Ch.  J.  —  The  appellee  was  forcibly  ejected  from 
the  appellant's  passenger  train,  in  a  desolate  place,  between  the 
stations  of  Baring  Cross  and  McAlmont,  and  sued  the  company 
therefor. 

The  jury,  under  instructions  from  the  court,  made  the  follow- 
ing special  finding  of  facts : 

1.  The  plaintiff  did  not  pay  or  offer  to  pay  his  fare  before  the 
train  was  stopped  for  the  purpose  of  putting  him  off. 

2.  The  conductor  did  not  put  the  plaintiff  off  at  a  usual  stop- 
ping-place. 

3.  The  conductor  did  not  use  any  more  force  than  was  neces- 
sary to  expel  the  plaintiff  and  keep  him  off  the  train. 

4.  The  conductor's  language  was  not  rude  or  offensive. 

And  upon  the  general  verdict  the  jury  awarded  plaintiff  the 
sum  of  $100  damages. 

The  defendant  moved  the  court  to  set  aside  the  general  ver- 
dict, and  to  give  judgment  for  defendant  on  the  special  findings. 
This  was  refused,  the  ruling  of  the  court  was  excepted  to,  and 
assigned  as  error  in  the  motion  for  a  new  trial. 

The  important  question  in  this  case,  and  that  doubtless  for  the 
decision  of  which  it  was  brought  here,  is  the  construction  of  the 
following  provision  of  the  Act  of  July  23,  1868,  §  5474,  Mansf. 
Digest:  "If  any  passenger  refuses  to  pay  his  fare  or  toll,  it  shall 
be  lawful  for  the  conductor  of  the  train  and  the  servants  of  the 
corporation  to  put  him  out  of  the  cars  at  any  usual  stopping-place 
the  conductor  may  select." 

The  court  instructed  the  jury  that  the  conductor  could  lawfully 
eject  a  traveler  refusing  to  pay  his  fare  only  at  a  usual  stopping- 
place,  even  though  there  was  no  such  place  between  the  station 
where  the  party  embarked  and  his  destination. 

The  only  exceptions  saved  at  the  trial,  or  errors  assigned  in  the 
motion  for  a  new  trial,  were  to  this  charge  and  the  refusal  of  the 
court  to  enter  judgment  for  the  company  on  the  special  finding 
of  facts  non  obstante  veredicto. 
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ras  conflicting  upon  the  question  whether  the 
are  upon  entering  the  train,  but  the  jury  settled 
nd  if  the  statute  has  not  restricted  it  the  com- 
:  him  down  upon  the  roadside  without  reference 
>pping-p]aces,  a  due  regard  for  his  life  and  per- 
d,  goes  without  question. 

he  Toledo,  Wabash  &  Western  R'y  v.  Wright, 
t  of  Indiana  ruled  that  a  statute  much  like  ours 
ily,  and  did  not  prohibit  the  railroad  company 
y  other  point  what  it  authorized  them  to  do  at 
)lace.     68  Ind.  586. 

)Osed  to  concur  in  this  construction  of  our  stat- 
ct  undertakes  to  regulate  the  subject  of  which 
its  out  the  manner  and  place  in  which  the  act 
;  done,  there  is  an  implied  inhibition  against 

or  elsewhere.  In  such  cases  the  maxim  expres- 
'usio  alterius  becomes  a  canon  of  construction. 
ill.  20  Ark.  410. 

was  needed  to  give  the  railroad  companies 
5I  a  non-paying  traveler  at  a  station.  They 
r  right  without  legislation,  and  if  the  act  was 
)ridge  the  previous  right  it  was  unnecessary  and 

a  literal  copy  of  the  Illinois  provision  on  the 
in  that  state  the  prohibitory  feature  of  the  act 
2ries  of  decisions.  Chicago,  B.  &  Q.  R'y  Co. 
|,6o;  Thomp.  Car.,  p.  319;  Terre  Haute,  A.  & 
.  Vanatta,  21  111.  188;  Chicago  &  A.  R*y  w. 
4 ;  Toledo,  P.  &  W.  R'y  v.  Patterson,  63  lb. 
N.  W.  R.  R.  V.  Chisholm,  79  lb.  584.  The 
en  to  a  like  provision  in  Tex,  &  Pac.  R.  R.  ». 
iz. 

m  is  complained  of  in  the  ai^ument  as  a  hard- 
d  the  practical  result  will  be  that  all  railroad 
compelled  to  carry  any  passenger  gratis  to  the 
:e.  This  seems  to  have  been  a  controlling  idea 
cision,  but  this  ailment  goes  to  the  policy  of 
s  construction.  As  is  said  by  the  IllinoVg  cou^ 
le,  supra,  in  answer  to  the  same  ar^,  (nen^- 
;nt  system  of  allowing  all  persons  to  ^^  t\i*^^^ 
vithout  tickets,  and  without  paying  Vv        t»*®' 
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this  may  be  so,  and  such  an  effect  is  certainly  to  be  regretted ; 
but  it  is  not  impossible  to  obviate  the  difficulty  by  requiring  pre- 
payment. .  .  .  But,  be  this  as  it  may,  we  cannot  doubt  the 
power  of  the  legislature  to  pass  the  law,  if  they  deemed  the  pub- 
lic safety  required  it.  .  .  .  After  the  company  has  allowed 
the  passenger  to  take  his  seat  in  the  car  and  started  with  him 
without  demanding  the  toll,  and  without  objection,  the  act  pro- 
vides that  he  shall  not  be  thrust  out,  except  at  a  regular 
stopping-place.  This  was,  no  doubt,  deemed  essential  by  the 
legislature  to  the  safety  of  the  traveling  public.  .  .  ,  By  put- 
ting the  plaintiff  off  the  train  at  a  place  not  allowed  by  law,  a 
technical  wrong  was  done  him,  for  which  he  undoubtedly  had  a 
right  to  bring  this  action  and  to  recover  such  damages  as  he  sus- 
tained for  the  wrong  done  him." 

It  is  maintained,  however,  that  the  plaintiff  can  recover  nom- 
inal damages  only.  It  was  certainly  the  company's  right  to  eject 
him  at  the  next  station,  after  his  refusal  to  pay ;  or,  if  they  had 
seen  fit,  to  back  their  train  to  the  station  in  the  rear,  and  there 
put  him  off,  and  thereby  lawfully  subject  him  to  all  the  humilia- 
tion and  shame  ordinarily  incident  to  such  a  proceeding ;  and  as 
the  mortification  consists  in  being  removed  from  the  cars  rather 
than  in  the  place  of  removal,  the  conclusion  is  irresistible  that 
the  plaintiff  should  be  permitted  to  claim  nothing  for  lacerated 
feelings  or  wounded  sensibilities  for  expulsion  at  a  point  other 
than  the  usual  stopping-place.  If,  therefore,  the  only  injury 
proved  were  the  violation  of  the  plaintiff's  right  to  be  landed  at  a 
regular  stopping-place,  the  wrong  done  him  would  be  technical 
merely,  and  a  verdict  for  more  than  nominal  damages  would  not 
be  sustained.  Authorities,  supra,  2  Rorer  on  R'ys,  866.  Where 
a  plaintiff  is  without  fault  the  jury  may  award  him  more  than 
nominal  damages,  even  though  no  actual  injury  to  his  person  or 
pecuniary  loss  be  proven,  but  not  so  in  a  case  like  this,  where  the 
plaintiff  has  himself  committed  the  first  wrong  and  the  company 
has  used  no  unnecessary  violence  in  expelling  him  for  it.  But 
the  proof  shows,  and  the  jury  by  their  verdict  have  found,  that 
the  plaintiff  sustained  actual  pecuniary  damages.  It  is  not 
necessary  for  us  to  inquire  whether  this  damage  reached  the  sum 
awarded  by  the  verdict.  The  appellant  acquiesced  in  the  amount 
assessed  by  the  jury,  and  contented  itself  with  the  contention 
that  the  judgment  should  be  for  it.  The  question  as  to  whether 
damages  are  excessive  will  not  be  considered  here,  where  the 
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ails  to  make  the  objection  in  the  trial  court  and  assign 
in  the  motion  for  a  new  trial.  Crump  v.  Starke,  23 
Neal  *.  Singleton,  26  lb.  491 ;  Texas  &  St.  Louis  R'y 
K  lb.  103;  L.  C.  &  L.  R.  R'y  Co.  v.  Sullivan,  8(  Ky. 

I. 

JIS,  IRON  MOUNTAIN   AND  SOUTHERN 
VAY  COMPANY  V.  DENDRICKS,  ADM'R. 

Supreme  Court,  Arkansas,  November  Term,  18S6. 

[Reported  in  48  Ark.  I77-] 

IRCIBLY  EJECTED  FROM  MOVING  TRAIN  — EMPLOYEE  — 
:CE.  —  In  an  action  to  recover  damages  for  personal  injuries  sus- 
r  an  infant  in  being  forcibly  ejected  from  a  moving  train,  evidence 
!>erson  committing  tlie  assault  acted  as  a  brakeman  between  certain 
IS  sufficient  to  justify  conclusion  that  he  was  a  regular  employee 

ERVANT  — QUESTION  FOR  JURY.  — Whether  a  particular  act 
as  not  done  in  the  line  of  the  servant's  duty  is  a  question  for  the 
etermlne  from  surrounding  facts  and  circumstances, 
J  — SCOPE  OF  EMPLOYMENT. —  Evidence  that  brakeman 
ly  performed  the  duly  o(  ejecting  persons  attempting  to  ride  on 
thoui  paying  fare  was  admissible  to  prove  thai  the  brakeman  who 
laintiff  acted  in  the  line  ol  his  duty. 

from  judgment  for  plaintiff  in  the  Lonoke  Circuit 
he  facts  are  stated  in  the  opinion.    Judgment  affirmed. 
&  Johnson,  for  appellant. 
Williams,  Sol.  F.  Clark  andT.  E.  Hendricks,  for 

II,  Ch.  J.  —  Fred  Cost,  who  is  now  dead,  brought 
t  the  appellant  to  recover  damages  for  personal  injuries 
s  he  alleged  in  his  complaint  and  swore  upon  the  trial, 
brcibly  ejected  from  a  moving  train  by  a  brakeman  in 
y  of  the  railroad  company.  The  evidence  upon  the 
was  contradictory  upon  every  material  fact,  but  the 
irase,  as  put  by  himself  and  one  other  witness,  was  that 
«n  stealing  a  ride  on  one  of  the  company's  trains  by 
I  a  ladder  on  the  outside  of  a  freight  car,  \m..~n  the 
)ed  at  Cabot  station,  he  alighted  and  conce^  v'tos^Vt 
ade  a  fresh  start,  when  he  again  mounted  ^^       iAet- 
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He  was  there  detected  by  a  brakeman  who  caused  him  to  mount 
to  the  top  of  the  car  and  demanded  payment  of  his  fare.  Cost 
had  no  money,  and  the  brakeman  ordered  him  off  the  train,  refus- 
ing his  request  to  wait  until  the  next  stand.  His  manner  was 
threatening,  and  Cost  felt  impelled  to  undertake  to  descend  the 
ladder,  and  when  he  was  in  the  act  of  doing  so,  the  brakeman 
kicked  at  him  and  stamped  upon  the  backs  of  his  hands,  and  thus 
forced  him  to  loose  his  hold.  This  caused  him  to  fall  when  the 
train  was  running  rapidly.  One  of  his  feet  was  crushed  by  the 
wheels  and  was  partially  amputated,  leaving  the  heel  intact;  but 
the  muscle  of  his  leg  shrank  away  and  the  physicians  were  doubt- 
ful as  to  the  recover}''  of  its  strength.  The  testimony  of  the 
trainmen  and  of  another  witness  for  the  company  was  to  the  effect 
that  the  plaintiff  lost  his  hold,  or  jumped  voluntarily  from  the 
ladder,  where  he  was  clinging,  without  having  been  spoken  to  or 
touched  by  an  employee.  Cost  was  an  intelligent  German  boy, 
about  seventeen  years  of  age;  the  jury  accepted  his  version  of  the 
matter,  and  returned  a  verdict  for  $5,000  in  his  favor.  The  circuit 
judge  directed  that  a  new  trial  should  be  granted  unless  a  remit- 
titur of  $2,000  was  entered.  The  plaintiff  remitted  the  amount 
indicated,  and  the  company  appealed.  Pending  the  appeal  Cost 
died,  and  the  action  has  been  revived  here  in  the  name  of  his 
administrator. 

The  errors  assigned  by  the  company  for  the  reversal  of  the 
judgment  are  confined  to  the  admissibility  of  testimony  which 
the  court  permitted  to  go  to  the  jury  over  its  objection,  and  to 
the  failure  of  the  proof  to  sustain  the  verdict.  The  charge  of  the 
court  to  the  jury  has  not  been  challenged,  and  it  is  not  urged 
that  there  was  a  failure  of  proof  except  in  this  particular,  viz. : 
That  Cost  and  the  other  witnesses  were  not  positive  that  the 
man  whom  they  alleged  was  the  cause  of  the  injury  was  one  of 
the  company's  employees.  Upon  his  examination  in  chief  the 
plaintiff  testified  that  the  man  alluded  to  was  a  brakeman  on 
appellant's  train,  but  on  cross-examination  he  stated  he  did  not 
know  that  to  be  a  fact.  He  gave  as  the  reason  for  his  belief, 
however,  that  he  saw  the  man  on  the  platform  at  Cabot  with  a 
lantern  deporting  himself  as  an  employee;  and  James  Jenkins, 
his  other  witness,  who  rode  from  Cabot  to  Little  Rock  on  the 
train,  corroborated  Cost's  statement  of  the  accident,  testified 
that  the  man  acted  as  a  brakeman  on  the  train  between  these 
points. 
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If  the  jury  credited  the  testimony  that  the  man  was  for  such  a 
length  of  time  aiding  the  company  in  operating  its  train,  it  was 
sufficient  to  justify  the  conclusion  that  he  was  a  regular  employee. 
Indeed,  it  would  be  difficult,  in  the  most  of  these  cases,  to  prove 
the  relation  of  master  and  servant  except  by  the  fact  that  the  one 
is  known  to  perform  service  for  the  other,  or  from  their  course  of 
dealing.     2  Starkie  Ev.,  marg.  p.  41-3. 

The  court  instructed  the  jury  that  the  master  could  not  be  held 
to  respond  in  damages  for  an  injury  resulting  from  the  wanton 
and  wilful  act  of  a  servant,  unless  the  act  was  done  in  the  dis- 
charge of  his  duty,  or  while  acting  within  the  general  scope  of 
his  authority.  Whether  a  particular  act  was  or  was  not  done  in 
the  line  of  the  servant's  duty  is  a  question  to  be  determined  by 
the  jury  from  the  surrounding  facts  and  circumstances.  Round 
V.  Delaware,  etc.,  R'y  Co.,  64  N.  Y.  129;  Cohn  v.  Dry  Dock  Co., 
69  lb.  170. 

In  order  to  meet  this  phase  of  the  proof,  the  plaintiff  offered 
two  witnesses  by  whom  he  proposed  to  show  that  it  was  the  cus- 
tom of  the  brakemen  and  other  employees  engaged  in  operating 
the  defendant's  freight  trains  to  eject  persons  riding  without  pay- 
ing their  fare.  The  witnesses  testified  as  to  the  custom  observed 
by  them  at  a  station  three  miles  distant  from  Cabot.  As  the 
introduction  of  this  testimony  is  the  chief  reliance  of  the  appel- 
lant for  reversing  the  judgment,  it  may  be  given,  with  the  objec- 
tions thereto,  in  the  language  of  the  abstract : 

**  Dr.  Martin  testified  for  plaintiff  as  follows: 

**  I  live  at  Austin,  Arkansas.  Have  resided  there  ten  years. 
Am  acquainted  with  the  custom  of  the  defendant's  train  hands 
at  Austin.  It  is  a  watering  station,  three  miles  north  of  Cabot. 
When  trains  start  from  there  frequently  tramps  get  on,  and  I 
have  seen  brakemen  make  them  get  off.  It  is  seldom  that  a  week 
would  pass  that  I  did  not  see  this."  (To  the  admission  of  the 
above  testimony  of  Dr.  Martin  the  defendant  objected  at  the 
time  as  incompetent  evidence,  but  the  objection  was  overruled 
and  defendant  saved  its  exceptions  at  the  time,  and  the  witness 
then  testified  as  stated.) 

Upon  cross-examination  Dr.  Martin  said  further: 

"  I  don't  know  whether  the  brakemen  put  off  tramps  under 
orders  or  not,  and  I  don't  know  if  this  was  the  custom  anywhere 
else  or  not.     I  only  speak  of  what  I  saw  at  Austin." 
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Thereupon  defendant  moved  that  Dr.  Martin's  testimony,  as 
above,  be  excluded  from  the  jury,  as  wholly  incompetent  and 
irrelevant,  and  calculated  to  mislead  and  prejudice  the  jury,  but 
the  court  overruled  the  motion  and  defendant  saved  its  excep- 
tions. 

The  testimony  of  the  other  witnesses  was  substantially  the 
same  as  the  above,  except  that  he  stated  that  the  brakemen  per- 
formed this  duty  sometimes  before  the  train  started  and  at  others 
after  it  was  in  motion.  As  no  special  objection  was  made  in  any 
form  to  the  statement  last  quoted,  it  is  not  material  to  consider 
apart  from  the  other  testimony  whether  it  was  proper  to  admit  it. 
The  objection  was  general  to  the  whole  of  the  witness's  evidence 
as  irrelevant,  and  if  any  part  of  it  is  admissible  the  objection 
falls. 

The  reason  of  the  rule  is  that  it  prevents  trial  judges  from 
being  misled  or  entrapped  by  having  their  attention  directed, 
under  a  general  objection,  to  one  point  and  their  judgments 
reversed  upon  another,  when  the  objection  to  that  point  might 
have  been  readily  sustained  in  the  first  instance. 

It  is  not  necessary  to  follow  the  exhaustive  argument  of  the 
appellant's  counsel  to  the  effect  that  the  proof  of  specific  or  con- 
tinuous acts  of  wantonness  or  negligence  on  the  part  of  the  com- 
pany's employees  has  no  tendency  to  establish  wantonness  or 
negligence  on  the  particular  occasion  complained  of.  The  evi- 
dence objected  to  did  not  tend  to  show  a  previous  wrongful  act. 
It  was  the  legal  right  of  the  company  to  eject  persons  attempt- 
ing to  ride  on  its  trains  without  paying  fare,  and  the  legitimate 
object  of  the  testimony  was  to  show  that  the  right  was  commonly 
enforced  through  the  class  of  employees  that  ejected  the  plain- 
tiff. It  was  a  legitimate  method  of  showing  the  duty  of  the 
employee,  just  as  the  fact  of  employment,  as  we  have  ruled 
above,  could  be  shown  by  the  exercise  of  duties  in  the  master's 
service.  The  fact  that  brakemen  commonly  performed  the  duty 
of  ejecting  such  persons  from  the  appellant's  freight-trains 
afforded  a  reasonable  presumption  or  inference  that  the  brakeman 
who  ejected  the  plaintiff  acted  in  the  line  of  his  duty,  if  the  jury 
chose  to  believe  that  he  was  ejected  by  a  brakeman  for  the  non- 
payment of  his  fare.     See  Ward  v.  Young,  42  Ark.  542. 

Finding  no  error,  the  judgment  is  affirmed. 
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EJECTED  FROM  FREIGHT  TRAIN  —  RULES.  —  Where  a 
published  rule  forbids  passengers  to  ride  on  freight  trains  and  a 
person  boarded  a  freight  train,  unobserved  by  the  conductor,  but 
when  discovered  the  train  was  stopped  and  he  was  ordered  to  get 
off,  although  he  offered  to  pay  fare,  an  action  for  damages  for  ejec- 
tion will  not  lie  against  the  company,  such  ejection  being  lawful. 
Suprenu  Court,  Arkansas,  May  Term,  1887,  HOBBS  V.  TEXAS 
AND   PACIFIC  RAILWAY  CO.,  49  Ark.  357. 

EJECTION  FROM  TRAIN  —  EXCESSIVE  DAMAGES.— 
Where  a  person  enters  a  train  with  the  evident  desire  of  being 
ejected  therefrom,  in  order  to  make  a  case  for  damages  against  the 
railway  company,  and  is  ejected  without  rudeness  or  unnecessary 
force,  he  cannot  recover  damages  for  wounded  feelings  or  mental 
suffering,  but  is  only  entitled  to  actual  damages.  In  this  case  the 
actual  damages  were  $2.65,  for  which,  on  appeal,  the  court  ordered 
judgment  to  be  entered,  if  plaintiff  would  remit  the  excess  of  judg- 
ment over  that  amount,  otherwise  remanded  for  new  trial.  The 
judgment  below  was  for  $250.  Supreme  Court,  Arkansas,  March, 
1891.  ST.  LOUIS  AND  SAN  FRANCISCO  RAILWAY  CO.  V. 
TRIMBLE,  54  Ark.  355. 

PASSENGER  REMOVED  FROM  CHAIR  CAR  — REFUSAL 
TO  PAY  EXTRA  FARE.  —  If  a  passenger  declines  to  pay  a 
proper  extra  charge  for  passage  in  a  chair  car,  he  should  leave  it 
and  accept  a  seat  in  the  first-class  car;  if,  upon  request,  he  declines 
to  do  this,  he  cannot  complain  if  he  is  conducted  from  the  car  in 
which  he  is  not  entitled  to  passage  to  one  in  which  he  is  entitled  to 
it,  provided  his  removal  is  accompanied  by  no  unnecessary  or 
improper  violence  or  force. 

CHAIR  CARS.  —  An  advertisement  by  the  railway  in  which  it 
was  stated  generally  that  free  reclining  chair  cars  would  be  run 
upon  its  road,  and  specially  that  free  reclining  chair  cars  would  be 
run  to  Fort  Worth,  does  not  warrant  the  inference  that  such  cars 
were  free  to  all  passengers  under  all  circumstances,  or  that  they 
were  free  at  all  except  to  those  taking  passage  to  Fort  Worth;  but 
if  such  inference  could  be  drawn,  it  would  not  warrant  a  recovery 
except  upon  a  showing  that  the  plaintiff  had  been  misled  in  that 
regard,  and  thereby  sustained  some  loss  —  facts  not  appearing  in 
this  case.  Judgment  for  pliantiff  was  reversed  on  the  ground  that 
there  was  no  evidence  to  sustain  a  recovery  for  the  statutory  penalty 
for  the  extra  charge  for  chair  cars  was  not  excessive,  and  there  was 
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no  evidence  of  damages,  for  defendant  did  no  wrong  and  plaintiff 
sustained  no  loss.  Supreme  Courts  Arkansas^  November^  iSpl,  ST. 
LOUIS,  ARKANSAS  AND  TEXAS  RAILWAY  CO.  V.  HARDY,  55 
Ark.  134  (i). 

ST.  LOUIS,  IRON  MOUNTAIN  AND  SOUTHERN 
RAILWAY  COMPANY  v.  DAVIS. 

Supreme  Court^  Arkansas^  Aprily  i8g2, 

[Reported  in  56  Ark.  51.] 

CONDUCTOR  DEMANDING  FARE  AFTER  TAKING  TICKET  FROM  PAS- 
SENGER—EJECTION. —Where  a  conductor  takes  a  ticket  from  a  pas- 
senger which  entitled  him  to  a  passage  between  certain  points  and  later 
demands  another  fare  and  for  failure  to  pay  it  ejects  him  from  train,  the 
facts  disclosed  a  wilful  wrong  for  which  plaintiff  was  entitled  to  recover 
damages. 

PUNITIVE  DAMAGES.  —  In  such  case  where  the  ejection  was  accompanied 
by  violence  and  insulting  and  profane  language,  on  the  part  of  the  con. 
ductor,  plaintiff  may  recover  punitive,  as  well  as  actual,  damages. 

Appeal  by  defendant  from  judgment  for  plaintiff  in  the  Nevada 
Circuit  Court.    Judgment  affirmed, 

Davis  recovered  judgment  against  the  St.  Louis,  Iron  Mountain 
and  Southern  Railway  Company  for  $1,000  damages  for  unlawful 
ejection  from  its  train.     The  facts  appear  in  the  opinion. 

DoDGE  &  Johnson,  for  appellant. 

Atkinson,  Tompkins  &  Greeson,  for  appellee. 

Heiuingway,  J.  —  The  contention  of  the  appellant  is  that 
there  was  no  evidence  to  warrant  either  a  verdict  for  the  plaintiff 
or  the  giving  of  an  instruction  with  reference  to  punitive  dam- 
ages. To  test  it,  we  ascertain  the  state  of  case  favorable  for  the 
plaintiff  that  the  jury  could  have  found  from  the  evidence,  and 
determine  whether  it  was  a  case  for  damages,  and  if  so,  whether 
it  disclosed  a  wilful  or  wanton  wrong. 

The  evidence  warranted  a  finding  that  the  conductor  took  a 
ticket  from  the  plaintiff  which  entitled  him  to  passage  from  Pres- 
cott  to  Malvern;  that  between  those  points  the  conductor 
demanded  of  him  another  fare  for  a  part  of  the  trip  and  ejected 
him  from  the  cars  for  failure  to  pay  it.  This  was  a  legal  wrong 
to  be  compensated  in  damages. 

I.  In  the  Hardy  Case,  the  jury  re-     for  excessive  fare  at  $150,  for  which 
turned  a  verdict  for  plaintiff,  assessing     judgment  was  reversed, 
damages  at  $58,  and  statutory  penalty 
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he  manner  and  effects  of  the  ejection,  the  finding  might 
I  that  the  conductor,  in  a  violent  manner  and  with  pro- 
nsultinjT  language,  demanded  of  plaintiff  the  payment  of 
at  upon  his  refusal  to  make  it,  the  conductor,  without 
T  him  to  leave  the  car,  laid  hold  upon  him  to  put  him 
\y  "  jerked  him  "  from  his  seat  into  the  aisle,  and  with 
erson,  each  holding  him  by  the  arm,  led  or  dragged  him 
;eat  through  the  car  and  to  the  platform,  while  a  brake- 
1  them  by  pushing  him  in  the  back ;  that  he  was  forcibly 
om  the  car  by  said  parties  with  such  violence  as  to  dis- 

hip,  and  for  a  time  cripple  him  and  cause  him  a  serious 
le  insulting  and  profane  language  of  the  conductor,  the 
[  the  employees  and  the  force  used  in  ejecting  him,  as 

by  the  extent  of  the  injury  inflicted,  warranted  a  con- 
lat  the  hurt  was  occasioned  by  a  conscious  and  wanton 

of  his  safety, 
jury  would  have  been  warranted  in  finding  the  facts, 
cing  from  them  the  conclusion  stated,  it  was  proper  for 

to  declare  the  law  applicable  to  punitive  damages. 
V.  Hall,  53  Ark.  lo.  It  is  not  contended  that  the 
n  given  was  wrong,  if  it  was  proper  to  give  any  on  that 
Lnd  it  appears  to  state  the  law  as  favorably  as  appellant 

id  no  error  in  the  record,  and  the  judgment  will  be 
without  penalty. 


VE  AND  INSULTING  LANGUAGE  BY  CON- 
t  — PUNITIVE  DAMAGES. —Plaintiff  filed  his  com- 
'  damages,  alleging  that  he,  wife  and  two  daughters,  left 
Texas,  to  visit  relatives  and  friends  at  Buckner,  Arkansas, 
stopping  point  on  defendant's  railroad;  that  they  were 
s;  that  the  company,  disregarding  its  contract  of  carriage, 
id  failed  to  stop  at  Buckner,  their  destination;  that  plain- 
sted  the  conductor,  half  mile  beyond  station,  to  back  up 
allow  them  to  debark,  which  he  refused  to  do,  using  pro- 
insulting  language  in  the  presence  of  plaintiff  and  family. 
:onductor  was  rough  and  insulting.  Plaintiff  i\^A  yerdict 
ncnt  for  $i,ooo.  On  appeal  judgment  affinn^j  HamaS^* 
g    excessive.       Supreme  Court,    Arkansas,     Oct  \  t8Q3- 

IEEtAL.  (RECEIVERS)  V.  NIX,  58  Ark.  136.        ^Hf-i 
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ST.  LOUIS  AND  SAN  FRANCISCO  RAILWAY 

COMPANY  V.  BROWN. 

Supreme  Courts  Arkansas,  April,  i8^. 
[Reported  in  62  Ark.  254.J 

EXPERT  —  EVIDENCE.  —  A  passenger  who  is  not  an  expert  as  to  speed  of  a 
train  may  give  his  opinion  as  to  the  distance  a  train  had  gone  from  the  sta- 
tion to  where  it  was  stopped  to  eject  a  passenger,  although  the  circum- 
stances are  such  that  he  cannot  observe  external  objects. 

EJECTION  OF  PASSENGER  FROM  TRAIN.  —  Where  plaintiff  presented  a 
void  ticket  in  payment  of  fare,  the  conductor  had  the  right  to  put  her  off 
the  train,  but  her  expulsion  in  a  rude,  insulting,  or  rough  manner  rendered 
the  company  liable  in  damages. 

CONDUCTOR'S  TEMPER  —  EVIDENCE  —  EJECTION.  —  Evidence  as  to  the 
conductor's  bad  temper,  shown  afcer  ejecting  plaintiff,  was  admissible  to 
prove  that  plaintiff  was  ejected  in  a  rude,  insulting  or  rough  manner. 

Appeal  from  Sebastian  Circuit  Court,  Fort  Smith  district. 

From  judgment  for  plaintiff  for  $375,  defendant  appeals.  The 
facts  appear  in  the  opinion.    Judgment  affirmed. 

L.  F.  Parker  and  B.  R.  Davidson,  for  appellant. 

Rogers  &  Oglesby,  for  appellee. 

Bunn,  Ch.  J.  —  This  suit  was  instituted  in  thie  Sebastian  Cir- 
cuit Court,  Fort  Smith  district,  and  having  progressed  to  a  cer- 
tain point,  plaintiff,  Drura  Brown,  suffered  judgment  of  nonsuit, 
and  subsequently  renewed  the  suit  against  the  defendant  com- 
pany,  which  resulted  in  judgment  in  her  favor  in  the  sum  of 
$375,  and  the  defendant  company  appealed  to  this  court. 

The  plaintiff,  Drura  Brown,  and  her  husband,  referred  to  in 
the  record  as  Dr.  Brown,  resided  at  Vinita,  in  the  Indian  Terri- 
tory, and  only  a  short  distance  from  the  city  of  Fort  Smith ;  and 
on  22d  December,  1892,  each  purchased  at  Fort  Smith,  from  de- 
fendant's agent,  a  round-trip  ticket  over  its  railroad  and  connect- 
ing lines  to  and  from  Memphis,  Tennessee.  This  ticket  was 
conditional  to  the  extent  that  it  was  stipulated  thereon  that  the 
holder  thereof,  in  order  to  make  the  return  part  good,  should 
identify  herself  or  himself,  as  the  case  might  be,  by  signing  her 
or  his  name,  and  having  the  tivjket  stamped  by  the  agent  of  the 
company,  at  a  point  named,  between  the  punch  marks  thereon 
made.  Plaintiff  and  her  husband  were  on  their  return,  and  by 
the  connecting  railway  reached  defendant's  road  at  Nichols,  in 
Green  county,  in  the  State  of  Missouri,  without  having  her  ticket 
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signed  as  aforesaid,  and  stamped  by  an  agent  of  the  connecting 
road   over    which   she  had  traveled   on  her  said  return.     From 
Nichols   Station  defendant's  road  runs  south  to  the  Arkansas 
line,  thence  through  the  counties  of  Benton,  Washington,  Craw- 
ford, and  Sebastian,  in  this  State,  and  thence  southerly,  through 
the  Indian  Territory,  to  the  city  of  Paris,  in  the  State  of  Texas. 
Plaintiff  and  her  husband  boarded  one  of  the  coaches  of  defend- 
ant's passenger  train  going  south,  at  Nichols  Station,  some  time 
before  daylight   on  the   ist  day  of  January,    1893;  and  having 
gone  a  short  distance  (about  which  the  evidence  is  conflicting), 
the  conductor  demanded,  and  was  shown,  plaintiff's  said  ticket, 
and  observing  that  the  same  had  not  been  signed  and  stamped  as 
required,  informed  plaintiff  that  it  was  worthless,  and  after  some 
conversation  with  her,  the  nature  of  which  is  in  dispute,  informed 
plaintiff  that   she  must  get  off  at  once,  and  immediately  stopped 
the  train,  and  escorting  her  to  the  door  and  platform,  followed 
by  her  husband,  caused  her  to  alight  from  the  steps  of  the  coach 
to  the  ground,  in  a  manner  which  is  also  in  dispute.     At  the 
time  it  was  very  cold  and  dark,  and  there  is  testimony  showing 
that  the  ground  was  covered  with  snow  or  sleet,  or  both.     There 
is  testimony  tending  to  show  that  the  trainmen  who  assisted  her 
to  alight  from  the  train  did  so  in  a  rude  and  rough  manner,  jerk- 
ing her  down,  so  that  she  was  hurt  and  bruised,  and  also  that  the 
place  on  which  she  was  thus  caused  to  alight  was  an  embankment 
or  "  dump,"   and  sloped  outward,   and  was  difficult  to  stand 
upon,  under  the  circumstances.     There  was  testimony  just  to  the 
contrary  of  this,  the  plaintiff  testifying  the  one  way,  and  the  train- 
men the  other,  as  to  the  place  at  which  and  the  manner  in  which 
she  was  put  off.     There  was  evidence  also  pro  and  con  as  to  the 
manner  in  which  plaintiff  was  treated  by  the  conductor  from  the 
time  he  examined  the  ticket  until  she  was  ejected  from  the  coach, 
her  evidence  being  to  the  effect  that  his  manner,  words,  and 
actions  towards  her  were  rude,  rough,  and  profane ;  and  that,  on 
the  part  of  defendant,  they  were  just  to  the  contrary.     The  wit- 
nesses on  the  part  of  plaintiff  testified  that  the  train  had  gone  a 
mile  and  a  half,  more  or  less,  from  the  depot ;  and  those  on  the 
part  of  the  defendant,  that  it  had  gone  but  a  short  distance  from 
the  depot,  and  where  its  lights  were  still  in  plain  view.     There 
was  evidence  that  by  reason  of  the  plaintiff's  exposure  to  the 
inclemency  of  the  weather,  and  by  reason  of  her  having  to  walk 
a  long  distance  from  the  point  where  she  was  put  off,  to  the  first 
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house  near  the  road,  there  being  no  house  observable  at  or  near 
the  place  at  which  she  was  put  off  the  train,  she  contracted  a 
severe  cold,  producing  pneumonia;  so  that  she  was  confined  to 
her  bed  for  a  long  period  after  she  arrived  at  her  home,  and  also 
that  she  suffered  much  from  rheumatism  produced  by  such 
exposure. 

The  first  contention  we  will  notice  is  that  which  arose  from  the 
admission  by  the  court  of  evidence  to  the  effect  that  plaintiff  had 
rheumatism  some  time  before  she  was  put  off  the  train  and  some 
time  afterwards.  The  testimony  was  not  admissible,  but  the 
defendant  contends  that  it  was  admitted,  while  the  plaintiff  con- 
tends that  it  was  not  admitted.  The  record  shows  that  evidence 
to  that  effect  was  given,  and  that  the  defendant  objected.  The 
question  was  taken  under  advisement,  but  was  never  finally  dis- 
posed of  by  the  court,  and  seems  to  have  been  overlooked.  We 
think  defendant  should  have  called  the  court's  attention  to  it,  and 
asked  a  ruling  on  its  motion  to  exclude,  and,  failing  to  do  so, 
waived  its  objection.  More  likely  still,  the  evidence  was  never 
considered  by  the  jury,  as  it  seems  to  have  been  taken  under 
advisement  in  their  presence. 

It  was  also  objected  by  defendant  that  the  witness  Humphreys, 
who  was  a  passenger  in  the  coach  at  the  time,  not  having  shown 
himself  to  be  an  expert  judge  of  the  time,  speed,  and  distance  at 
which  trains  may  be  running,  or  have  run,  on  any  given  occasion, 
when  the  circumstances  are  such  that  he  cannot  observe  external 
objects,  was  incompetent  to  testify  as  to  the  distance  the  train 
had  gone  from  the  station  to  where  it  was  stopped  and  the  plain- 
tiff put  off.  We  do  not  think  this  objection  is  tenable.  It  may 
be  true  that  people  accustomed  to  travel  much  on  trains,  in  the 
night  as  well  as  in  the  daytime,  as  trainmen  are  accustomed  to 
do,  are  better  and  more  accurate  judges  of  such  matters  than 
those  who  travel  on  trains  only  occasionally,  as  does  the  average 
passenger;  and  yet  the  difference  is  only  in  degree  at  least,  and 
the  subject-matter  being  more  or  less  of  common  knowledge,  we 
cannot  say  that  one  is  incompetent  to  testify  because  he  is  not  an 
expert.  His  testimony  may  not  be  entitled  to  as  much  weight 
as  that  of  the  experienced  man,  but  that  is  all  that  can  be  said 
against  it,  and  that,  of  course,  is  a  question  for  the  jury. 

It  may  and  must  be  admitted  that  the  unstamped  ticket  which 
plaintiff  presented  to  the  conductor  in  payment  of  her  fare  was, 
in  its  then  shape,  void,   and   did  not  authorize  her  to  ride  on 
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the  defendant's  cars ;  and  her  tender  of  the  same  in  payment  of 
her  fare,  instead  of  money,  may  be  considered  as  a  refusal  to  pay 
her  fare;  and,  therefore,  that  the  conductor,  under  the  provisions 
of  the  Missouri  statute,  had  a  ri^ht  to  put  her  and  her  baggage  off 
the  car,  near  any  depot  or  dwelling-house ;  and  yet  in  doing  so 
he  should  have  used  no  more  force  than  was  necessary,  and  irre- 
spective of  any  particular  statute  should  not  have  ejected  her 
in  a  rude,  insulting  or  rough  manner.  Whether  this  was  done  in 
this  particular  instance  was  also  a  matter  for  the  consideration  of 
the  jury,  from  the  evidence  relating  thereto. 

It  is  objected  that  the  evidence  adduced  by  the  plaintiff  to 
show  the  temper  of  the  conductor  on  re-entering  the  coach  after 
ejecting  plaintiff  should  not  have  been  admitted.  We  cannot  see 
the  reason  in  this  objection.  It  was  admissible  in  corroboration, 
however  little  weight  there  should  be  given  to  such  evidence, 
even  if  true. 

The  principal  argument  of  defendant's  counsel  is  devoted  to  its 
contention  that  since  plaintiff  was  a  resident  of  the  Indian  Terri- 
tory, and  since  the  injury  was  done  in  the  State  of  Missouri,  and 
since  the  case  must  be  adjudicated  according  to  the  laws  of  the 
latter  State,  therefore  it  is  contrary  to  the  public  policy  of  this 
State  to  lend  the  aid  of  her  courts  to  settle  the  controversies  of 
parties  so  situated,  and  thus  the  trial  court  was  without  jurisdic- 
tion.    On  this  particular  subject  we  cannot  better  express  our 
views  than  by  quoting  from  others.     In  the  case  of  Chicago,  St. 
L.  &  N.  O.  R.   R.  Co.  V.  Doyle,  60  Miss.  977,  Chief  Justice 
Campbell,  in  delivering  the  opinion  of  the  court,  said:  **  The 
right  of  action  for  damages  for  killing  a  husband,  given  by  the 
statute  of  Tennessee,  may  be  asserted  in  the  courts  of  this  State, 
because  of  the  coincidence  of  the  statutes  on  this  point,  and, 
independently  of  this,  because  a  right  of  action  created  by  the 
statute  of  another  State,  of  a  transitory  nature,  may  be  enforced 
here,  when  it  does  not  conflict  with  the  public  policy  of  this  State 
to  permit  its  enforcement ;  and  our  statute  is  evidence  that  our 
policy  is  favorable  to  such  rights  of  action,   instead   of  being 
inimical  to  them  "  — citing  Dennick  v.  Railroad  Co.,  103  U.  S. 
11;  Nashville,  etc.,  R.  Co.  v,  Sprayberry,  8  Baxt.  341 ;  Selma, 
etc.,  R*y  Co.  V.  Lacey,  49  Ga.  106:  Leonard  z/.  Columbia,  etc., 
Co.,  84  N.  Y.  48.     There  is  but  a  slight  difference  between  the 
provisions  of  the  statute  of  the  State  of  Missouri  shown  in  evi- 
dence as  governing  this  case,  and  those  of  the  statute  of  ^v:^  gtate 
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on  the  same  subject ;  and  that  difference  is  as  to  the  nature  of  the 
place  at  which  a  passenger  may  be  put  off.  As  was  said  in  the 
Mississippi  case  from  which  we  quote  above,  our  statute  is  evi- 
dence that  our  policy  is  favorable  to  rights  of  action  for  wrongs 
to  persons  of  the  nature  of  those  charged  in  this  case.  We  do 
not  see,  therefore,  that  any  public  policy  of  this  State  is  contra- 
vened by  the  assumption  of  jurisdiction  of  this  cause  by  the 
court  below. 

We  append  a  list  of  authorities  touching  each  phase  of  this 
question,  or,  rather,  the  reason  of  the  rule  from  the  different 
standpoints  from  which  the  question  has  been  discussed.  The 
common  law  is  that  where  the  right  of  action  is  transitory  in  its 
nature  courts  everywhere,  when  the  defendant  may  be  lawfully 
summoned  to  appear  therein,  have  jurisdiction ;  and  when  the  suit 
is  governed  by  statute  of  the  State  in  which  the  injury  is  commit- 
ted, courts  of  another  State,  having  similar  laws,  or  where  it  is 
not  contrary  to  its  public  policy,  will  enforce  such  law,  by  the 
rule  of  comity.  Eureka  Springs  R.  Co.  v.  Timmons,  51  Ark. 
459;  Boyce  v.  Railway  Co.,  63  Iowa,  70;  Morris  v.  R.  I.  &  P.  R. 
Co.,  65  Iowa,  727;  Herrick  v,  M.  &  St.  L.  R.  Co.,  31  Minn. 
1 1 ;  Tex.  &  Pac.  R.  R.  Co.  v.  Cox,  145  U.  S.  593 ;  Wintuska  v. 
L  &  N.  R.  R.  Co.,  20  S.  W.  Rep.  819. 

In  some  jurisdictions  actions  for  torts  committed  in  and  gov« 
erned  by  the  laws  of  another  State  are  purely  matters  of  comity ; 
and  when  it  appears  that  the  courts  of  one  State  are  resorted  to 
to  adjudicate  upon  mere  personal  torts  committed  abroad  between 
persons  who  are  all  residents  where  the  tort  was  committed,  the 
courts  may  decline  to  take  jurisdiction.  G.  W.  R'y  Co.  v. 
Miller,  19  Mich.  305. 

There  does  not  appear  to  have  been  any  objection  to  the 
instructions  given,  or  because  any  were  refused.  The  evidence 
sustained  the  verdict  of  the  jury,  and  seeing  no  substantial  error 
in  the  action  of  the  court,  the  judgment  is  affirmed. 
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TURNER  V.  THE  NORTH  BEACH  AND  MISSION 

RAILROAD  COMPANY. 

Supreme  Courts  Calif orniay  January^  1868, 
[Reported  in  34  Cal.  594.] 

EJECTION  OF  COLORED  PASSENGER  FROM  STREET  CAR  —  EXCESSIVE 
DAMAGES.  —  In  an  action  to  recover  damages  for  forcible  ejection  from 
oie  of  defendant's  street  cars  it  appeared  that  plaintiff,  a  colored  woman, 
boarded  the  train  at  night,  but  was  ejected  by  the  conductor  at  a  place 
other  than  the  usual  stopping  place,  but  was  afterwards  carried  on  another 
car  of  defendant's  to  her  destination.  There  was  no  proof  tending  to  show 
malice  or  wilful  injury  on  the  part  of  defendant.  Held^  that  a  verdict  for 
$750  for  plaintiff  was  excessive,  there  being  no  proof  that  plaintiff  suffered 
any  appreciable  damage  in  her  person  or  estate. 

DAMAGES  —  PUNITIVE  AND  ACTUAL.  —  To  render  defendant  liable  for 
punitive  damages,  it  was  incumbent  on  plaintiff  to  show  that  the  act  com- 
plained of  was  done  with  the  authority,  either  express  or  implied,  of  the 
defendant,  or  was  subsequently  adopted  by  the  company;  and  if  her  expul- 
sion resulted  from  malice  of  conductor,  the  conductor  is  responsible  for 
such  damages  resulting  therefrom,  the  defendant  being  liable  for  actual 
damages  only  for  the  expulsion. 

Appeal  by  defendant  from  judgment  for  plaintiff  in  the  Dis- 
trict Court,  Twelfth  Judicial  District,  City  and  County  of  San 
Francisco.  The  facts  are  stated  in  the  opinion.  Judgment 
reversed, 

W.  W.  Crane  and  J.  G.  McCullough,  for  appellant. 

W.  C.  Burnett,  for  respondent. 

Crockett,  J*  —  The  plaintiff  sues  the  defendant,  a  corporation 
owning  a  street  railroad  in  San  Francisco,  to  recover  damages 
for  having  been  ejected  from  one  of  the  passenger  cars  of  the 
defendant.  The  complaint  avers  that  the  defendant  is  a  com- 
mon carrier  of  passengers  along  certain  streets  of  the  city ;  that 
the  plaintiff  went  upon  one  of  the  cars  of  defendant  for  the  pur- 
pose of  being  transported  along  said  route,  and  became  a  passen- 
ger thereon,  being  ready  and  willing  to  pay  the  proper  fare ;  and 
that  immediately  after  entering  the  car  "  the  said  defendant, 
without  any  lawful  cause,  and  with  great  force  and  violence,  and 
at  a  place  other  than  a  usual  stopping  place  of  said  defendants 
for  leaving  passengers,"  ejected  the  plaintiff  from  the  car  and 
refused  to  transport  her  on  said  road,  and  greatly  injured  v^-  jj^ 
her  person. 
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This  is  the  gravamen  of  the  offense.  There  is  no  express  aver- 
ment that  the  act  was  wantonly  or  maliciously  done,  nor  any 
allegation  of  special  damage.  The  answer  denies  all  the  material 
averments  of  the  complaint. 

On  the  trial  it  appeared  that  the  plaintiff  is  a  person  of  color, 
and  being  examined  as  a  witness  on  her  own  behalf,  her  version 
of  the  transaction  was,  that  on  the  occasion  referred  to  she  hailed 
one  of  the  defendant's  cars  by  the  usual  signal ;  that  in  obedience 
to  the  signal  the  car  stopped ;  that  she  immediately  proceeded  to 
enter  the  car,  and  had  gotten  upon  the  platform  and  was  holding 
to  the  iron  railing  round  it,  when  the  conductor  put  his  hand  on 
her  breast,  and  saying  to  her,  **  Madam,  you  must  wait  for  the 
next  car,"  broke  her  hold  on  the  car  with  his  hand,  and  pushed 
her  off  the  car;  that  she  fell  backward,  and  stepped  upon  her  dress 
with  such  violence  as  to  partially  tear  the  skirt  from  the  body ; 
that  the  transaction  occurred  in  the  evening,  after  dark,  and  that 
the  car  was  only  partially  filled  with  passengers;  that  after  being 
ejected  she  waited  a  few  minutes  until  another  car  of  the  defend- 
ant came  along,  on  which  she  took  passage  without  objection,  and 
was  transported  to  her  place  of  destination.  There  was  no  proof 
that  she  suffered  any  personal  injury,  or  was  in  any  wise  damaged 
otherwise  than  as  above  stated. 

The  conductor  on  the  car  in  question  was  called  as  a  witness 
for  the  defense,  and  gave  a  somewhat  different  version  of  the 
affair. 

He  testified  that  on  being  hailed  by  the  plaintiff  he  stopped  the 
car,  and  when  she  approached  sufficiently  near  he  told  her  she 
had  better  wait  for  the  next  car ;  that  she  did  not  get  near  enough 
to  take  hold  of  the  car  before  it  moved  on ;  that  she  did  not  get 
on  the  step  or  platform ;  and  he  did  not  lay  his  hand  upon  her, 
and  did  not  then  know  whether  she  was  a  white  or  colored 
woman. 

This  was  the  substance  of  the  testimony  on  which  the  jury 
found  a  verdict  for  the  plaintiff  for  seven  hundred  and  fifty 
dollars. 

The  defendant  moved  the  court  to  charge  the  jury: 

First,  that  they  could  not  take  into  consideration  the  feelings, 
whether  injured  or  not,  of  the  plaintiff  in  passing  on  the  question 
of  damages;  second,  that  if  the  plaintiff  went  to  her  destination 
on  that  evening  in  one  of  the  cars  of  the  defendant,  then  the 
defendant  cannot  be  charged  with  refusing  to  carry  the  plaintiff. 
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because  she  is  a  colored  person,  and  can  only  be  charged  for  the 
particular  occurrence  that  took  place  on  the  other  car. 

The  court  refused  to  give  these  charges,  but  at  the  instance  of 
the  defendant,  charged  the  jury  that  the  fact  that  the  plaihtiflf  is 
a  woman  of  color  can  in  no  manner  cut  any  figure  in  the  determina- 
tion of  this  action.  The  court,  of  its  own  motion,  then  charged 
the  jury  somewhat  elaborately  in  respect  to  its  duty  to  be  careful 
not  to  allow  any  prejudices  for  or  against  the  plaintiflf  on  account 
of  her  race  or  color  to  influence  their  judgment,  and  charged 
them  further,  in  substance,  that  the  **  injury,  if  committed  and  if 
a  wilful  one  on  the  part  of  the  defendant  in  their  servant,  the 
conductor,  and  accompanied  by  malice  or  such  acts  as  in  their 
nature  tended  to  show  a  purpose  of  resentment  or  ill  will,  or  a 
disposition  to  degrade  the  plaintiff,  entitled  her  to  what  is  called 
exemplary  damages." 

Also,  that  '*  where  a  duty  imposed  by  law  is  wilfully  and 
maliciously  refused  to  be  performed,  or  performed  in  such  a  way 
as  to  wound  the  feelings  of  the  person  to  whom  it  is  owing,  the 
injury  partakes  more  or  less  of  a  public  character,  and  extends 
beyond  the  mere  pecuniary  damage  sustained  by  the  party 
against  whom  it  has  been  committed." 

The  same  propositions,  in  a  somewhat  modified  form  were 
repeated  in  another  part  of  the  charge. 

The  defendant  having  excepted  to  this  portion  of  the  charge 
and  to  the  refusal  of  the  court  to  charge  the  jury  as  asked, 
moved  for  a  new  trial,  which  was  denied,  and  the  defendant  has 
appealed. 

Amongst  other  grounds  of  the  motion  for  a  new  trial,  the 
defendant  alleges  that  the  damages  are  excessive,  and  appear  to 
have  been  given  under  the  influence  of  passion  or  prejudice. 
This  ground  is  well  taken.  There  was  no  proof  in  the  cause  that 
the  plaintiff  had  suffered  any  appreciable  damage  in  her  person 
or  estate.  From  her  own  history  of  the  transction  she  got  upon 
the  platform  of  the  car  when  the  conductor  told  her  to  wait  for 
the  next  car,  and  somewhat  rudely  pushed  her  back,  causing  her 
to  tread  upon  and  tear  her  dress.  After  waiting  a  few  minutes 
she  took  another  car  of  the  defendant  and  went  to  her  destination. 

We  are  unable  to  conceive  it  possible  that  a  jury  free  from  pas- 
sion or  prejudice,  upon  so  trivial  a  cause  of  action  as  that 
exhibited  by  the  plaintiff  in  her  own  testimony,  could  have  found 
a  verdict  for  so  large  a  sum. 
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But  the  more  important  questions  to  be  considered  are,  whether 
or  not  the  District  Court  properly  defined  the  rule  of  damages 
in  its  charge  to  the  jury,  and  whether  any  proof  of  malice  was 
admissible  under  the  pleadings. 

There  was  no  proof  whatever  in  the  cause  tending  to  show 
malice  or  wilful  injury  on  the  part  of  the  defendant,  the  railroad 
company,  toward  the  plaintiff.  If  any  malice,  ill-will,  or  wanton 
conduct  was  exhibited  by  any  one,  it  was  by  the  conductor,  and 
there  was  no  proof  tending  to  show  that  the  railroad  company 
either  prompted  or  was  privy  to  it  in  advance,  or  approved  it 
afterwards.  There  was  not  the  slightest  proof  tending  to  estab- 
lish any  complicity  between  the  conductor  and  the  company  in 
respect  to  any  wanton  or  malicious  injury  to  the  plaintiff. 

The  rule  is  well  established  that  the  principal  is  liable  for  all 
actual  damage  resulting  from  the  malfeasance,  negligences  or 
torts  of  his  servant  or  agent  in  the  course  of  his  employment,  sub- 
ject, however,  to  the  limitation  that  he  is  not  liable  for  the  torts 
or  negligence  of  his  agent  in  any  matter  beyond  the  scope  of  his 
agency  unless  he  expressly  authorized  them  or  has  subsequently 
adopted  them.  "  Hence  it  is,"  to  use  the  language  of  Mr.  Jus- 
tice Story,  **  that  the  principal  is  never  liable  for  the  unauthorized 
or  wilful  or  the  malicious  act  or  trespass  of  his  agent."  Story's 
Agency,  §  456. 

The  same  principle  is  fully  decided  in  Wright  v.  Wilcox,  19 
Wend.  343,  and  many  other  cases. 

But  while  the  principal  is  not  liable  for  the  wilful  or  malicious 
acts  of  his  servants  or  agents  done  without  the  authority  of  the 
principal,  and  not  subsequently  adopted  by  him,  he  is  responsible 
for  their  negligences,  omissions  and  malfeasances  committed  in  the 
regular  course  of  their  employment,  even  though  they  were 
expressly  forbidden  to  do  the  acts  complained  of.  Philadelphia 
and  Reading  R.  R.  Co.  v.  Derby,  14  How.  468. 

Tested  by  these  principles,  it  is  obvious  that  in  this  case  the 
defendant  was  not  liable  for  any  malicious  and  wanton  conduct 
of  the  conductor.  If  liable  at  all,  its  liability  must  be  confined 
to  the  actual  damage  which  the  plaintiff  suffered. 

To  render  the  defendant  liable  for  punitive  damages,  it  was 
incumbent  on  the  plaintiff  to  show  that  the  act  complained  of 
was  done  with  the  authority,  either  express  or  implied,  of  the 
defendant,  or  was  subsequently  adopted  by  the  company. 
Hagan  v,  Prov.  and  Wore.  R.  R.  Co.,  3  R.  I.  88. 
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But  if  the  refusal  of  the  conductor  to  permit  the  plaintiflf  to 
enter  the  car  proceeded  purely  from  his  own  malice,  and  was  in 
violation  of  the  express  orders  of  the  company,  the  defendant  is, 
nevertheless,  liable  for  the  actual  damage  suffered  by  the  plaintiff 
by  reason  of  such  refusal.     The  defendant  being  a   common  car- 
rier of  passengers,   it  was  its  duty  to  receive  the  plaintiff  as  a 
passenger,  under  the  facts  proved  in  this  case;   and  it  cannot 
escape  liability  for  such  actual  damage  as  the  plaintiff  suffered  by 
reason  of  the  refusal,  on  the  ground  that  its  conductor  acted  with- 
out authority  or  even  in  violation  of  express  orders,  and  from  a 
malicious  motive.     The  plaintiff  was  entitled  by  law  to  be  con- 
veyed^ as  a  passenger  in  defendant's  cars,  and  whatever  was  the 
motive  of  the  conductor  in  excluding  her,  the  company  must 
respond  for  the  actual  damage  which  she  suffered  by  reason  of 
being  wrongfully  ejected.     If  her  expulsion  resulted  from  the 
malice  of  the  conductor,  or  was  accompanied  by  violence  and  per- 
sonal indignity,  the  conductor  alone  is  responsible  for  such  dam- 
ages as  she  may  be  entitled  to  for  this  cause  beyond  the  actual 
damage  resulting  from  her  exclusion  from  the  car,   unless,   as 
before  stated,  the  company  expressly  or  tacitly  participated  in 
the  malice   and   violent   conduct   of  the  conductor.     In  other 
words,  if  the  act  of  the  conductor  was  wholly  unauthorized,  the 
company  is  liable  for  the  actual  damage,  and  the  conductor  alone 
for  the  punitive  damages,  if  any. 

The  question  does  not  arise  in  this  case  to  what  extent,  if  at 
all,  a  railroad  company,  by  its  regulations,  may  discriminate 
between  different  classes  of  passengers. 

Judgment  and  order  denying  a  new  trial  reversed,  and  cause 
remanded  for  a  new  trial. 

TARBELL  V.  THE  CENTRAL  PACIFIC  RAILROAD 

COMPANY  OF  CALIFORNIA. 

Supreme  Courts  Calif ornia^  January^  1868. 
[Reported  in  34  Cal.  616.] 

EJECTION  OF  PASSENGER  —  TENDER  OF  FARE  — PLEADING.  — In 
actions  for  damages  for  ejection  of  passengers  it  is  not  necessary  that  plain, 
tiff  should  allege  a  strictly  legal  tender  of  his  fare.  It  is  sufficient  to  allege 
that  he  was  ready  and  willing,  and  offered  to  pay  defendant  such  sum  of 
money  as  it  was  legally  entiUed  to  charge.  The  transportation  and  pay- 
ment of  the  fare  are  contemporaneous  acts. 
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OFFER  TO  PAY  FARE—  DUTY  OF  CARRIER.  —  Where  plaintiff  was  ready 
and  willing  and  offered  to  pay  the  legal  fare  when  demanded  by  the  con- 
ductor of  the  train,  the  defendant  was  bound  to  carry  him,  provided  there 
was  room  in  the  car  and  the  plaintiff  was  a  fit  person  to  be  admitted. 

LEGAL-TENDER  NOTES  OFFERED  FOR  FARE.  —  Where  a  passenger 
tenders  legal-tender  notes  in  payment  of  fare,  he  having  been  admitted  into 
the  car  and  the  journey  commenced,  the  carrier  is  bound  to  carry  the  pas- 
senger, and  cannot  eject  him  because  payment  of  fare  was  not  tendered  in 
coin. 

DAMAGES.  —  Where  no  special  damage  was  alleged  or  proved  by  plaintiff,  in 
an  action  for  being  ejected  from  defendant's  train,  a  verdict  for  $500  was 
excessive,  and  $100  was  held  to  be  amply  sufficient. 

Appeal  from  the  District  Court,  Fourteenth  Judicial  District, 
Placer  County.    Judgment  modified. 

The  charging  portion  of  plaintiff's  complaint  was  as  follows : 

**  Plaintiff  avers  that  on  the  29th  daj'^  of  January,  A.  D.  1867, 
plaintiff  was  at  the  town  of  Auburn,  and  was  desirous  of  going 
thence  to  the  town  of  Colfax,  on  the  line  of  defendant's  said  road, 
and  did  then  and  there,  to  wit,  at  the  town  of  Auburn,  in  said 
county  of  Placer,  enter  upon  and  into  the  regular  passenger  train 
of  defendant,  then  and  there  passing  between  said  Auburn  and 
said  Colfax,  intending  and  contracting  with  defendant  to  be  car- 
ried and  conveyed  by  defendant  as  a  passenger,  for  hire,  from  the 
town  of  Auburn  to  the  town  of  Colfax,  in  said  county.  Plaintiff 
avers  that  he  entered  upon  defendant's  said  train  and  car  at  the 
time  and  place  set  down  in  defendant's  schedules  and  calls,  and 
was  a  fit  and  proper  person  to  be  received  thereon,  and  was 
received  upon  defendant's  said  car  without  hindrance  or  excep- 
tion by  defendant.  Plaintiff  further  avers  that  after  having  been 
so  received  at  Auburn,  as  aforesaid,  by  defendant,  on  its  said  reg- 
ular train  and  cars  as  a  passenger  aforesaid,  defendant  proceeded 
and  did  carry  and  convey  plaintiff  on  said  cars  and  train  from 
Auburn  aforesaid,  on  said  road,  and  toward  said  Colfax,  a  dis- 
tance of  about  five  miles. 

**  Plaintiff  further  avers  that  after  receiving  and  conveying 
plaintiff  as  aforesaid  for  said  distance  of  five  miles,  and  having 
thereby,  by  receiving  and  conveying  him,  contracted  to  carry  him 
to  Colfax,  defendant,  by  its  agents,  servants,  and  employees, 
forcibly  and  scandalously,  wilfully  and  contemptuously,  and  to 
the  great  shame,  scandal,  and  damage  of  plaintiff,  disregarding 
its  duty  as  a  common  carrier  for  hire,  took  hold  of,  wrongfully 
assaulted,  and  ejected  plaintiff  from  its  said  train  then  and  there 
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:r  said  road  from  Auburn  to  Colfax,  and  refused  to 
according  to  its  said  contract.  Plaintiff  avers  that 
■aid  acts  of  defendant  in  ejecting  htm  from  said  train 
id  before  the  wrongful  acts  of  defendant's  servants  as 
e  ofTered  and  tendered  to  defendant's  servants  and 
payment  in  full  for  said  passage  and  carriage  from  said 
Colfax.  Plaintiff  avers  that  defendant  had  full  room 
modations  to  cany  plaintiff  from  said  point  at  said 
intiff  avers  that  he  was  at  said  time  proceeding  from 

Colfax  in  and  about  important  business,  and  by  reason 
It's  said  acts  he  was  unable  to  complete  said  journey, 
it  to  great  loss,  inconvenience,  and  expense.  Plaintiff 
;rs  that  by  reason  of  the  wrongful  acts  of  defendant, 
i,  agents  and  employees,  as  aforesaid,  in  assaulting  and 
im  from  said  train  and  cars  as  aforesaid,  that  he  was 
ured  and  wounded  in  his  feelings,  was  scandalized  and 
his  name,  and  was  greatly  wronged  and  injured.  Plain- 
that  by  reason  of  the  premises  aforesaid  he  has  been 
onged,  injured,  and  damaged  by  defendant,  to  wit:  in 
[  five  thousand  dollars,  wherefore,"  etc. 
le  trial,  which  was  by  the  court  with  a  jury,  plaintiff 
e  defendant  objecting  and  excepting  thereto  for  irrele- 

incompetency)  that  while  on  the  defendant's  moving 
ssenger  cars,  at  a  point  about  five  miles  from  Auburn, 
olfax,  he  having  entered  the  train  at  Auburn,  he  ten- 
ie  conductor  of  the  train,  upon  the  usual  demand  being 
im  for  his  ticket  or  fare,  the  legal  passenger  fare  charge- 
Kn  the  Auburn  and  Colfax  railroad  stations,  in  the 
-r  notes  of  the  United  States.  The  conductor  refused 
the  payment  so  tendered,  and  demanded  that  it  be 
le  gold  or  silver  coin  of  the  United  States,  and  on  the 
I  refusal  of  plaintiff  to  make  the  payment  as  required, 
:  train  to  be  stopped  and  plaintiff  to  be  ejected  there- 
linttff  had  a  verdict  and  judgment  for  five  hundred  dol- 
jes.  The  defendant  moved  for  a  new  trial  upon  a 
tement  of  the  evidence  and  rulings  of  the  court  on 
and  the  admission  of  evidence,  on  grounds  o{  alleged 
V  occurring  at  the  trial,  that  the  verdict  and  iudgnient 
1st  law,  and  that  the  verdict  was  etces&;,  T^e 
s  denied,  and  defendant  appealed  from  tK  .  i(riOC'^* 
der  of  the  court  denying  a  new  trial."  "  '^^ 
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Robinson,  Ramage  &  Dunlap,  for  appellant. 

Jo.  Hamilton,  for  respondent. 

Sanderson,  J.  —  In  actions  of  this  character  it  is  not  neces- 
sary that  the  plaintiff  should  allege  a  strictly  legal  tender  of  his 
fare.  It  was  so  held  in  the  case  of  Pickford  v.  Grand  Junction 
Railway  Company,  8  M.  &  Wels.  372  (i).  It  is  sufficient  to 
allege  that  he  was  ready  and  willing  and  offered  to  pay  the 
defendant  such  sum  of  money  as  it  was  legally  entitled  to  charge. 
The  transportation  and  payment  of  the  fare  are  contemporaneous 
acts.  If  the  plaintiff  was  ready  and  willing  and  offered  to  pay 
the  legal  fare  when  demanded  by  the.  conductor  of  the  train,  the 
defendant  was  bound  to  carry  him,  provided  there  was  room  in 
the  cars  and  the  plaintiff  was  a  fit  person  to  be  admitted.  This 
results  from  the  nature  of  the  defendant's  business,  which  makes 
it  its  duty  to  receive  all  persons  as  passengers  who  offer  to 
become  such,  upon  their  offering  to  pay  the  legal  fare.  When- 
ever the  performance  of  a  duty  or  obligation  is  thus  cast  upon 
the  one  party  in  consequence  of  a  contemporaneous  act  of  pay- 
ment by  the  other,  it  is  sufficient  if  the  latter  is  ready  and  willing 
to  pay  when  the  former  is  ready  to  undertake  the  duty.  Rawson 
V,  Johnson,  i  East,  203  (2). 

The  complaint  in  this  case  might  have  been  drawn  with  more 
directness  and  precision  in  this  respect,  but  we  are  disposed  to 
hold  that  the  court  below  did  not  err  in  overruling  the  demurrer. 
It  would  have  been  more  certain  had  the  amount  of  the  fare  been 
stated  which  the  plaintiff  offered  to  pay,  and  that  the  person  to 
whom  the  offer  was  made  was  the  conductor  in  charge  of  the  train; 
but  we  are  not  prepared  to  say  that  it  is  not  sufficiently  certain  in 
its  present  form. 

The  point  that  defendant  was  not  bound  to  carry  the  plaintiff 


I.  In  Pickford  v.  Grand  Junction 
R'y  Co.,  8  M.  &  W.  372,  9  D.  P.  C. 
766,  5  Jur.  731,  2  Railway  Cas.  592,  a 
declaration  against  a  carrier  for  refus- 
ing to  carry  goods,  averred  that  the 
plaintiff  *'  was  ready  and  willing,  and 
offered  to  pay  to  the  defendant  such 
sum  of  money  as  he  was  legally  en- 
titled to  receive  for  the  receipt,  carriage 
and  conveyance  of  the  goods,"  hfld^ 
that  the  averment  was  sufficient,  and 
that  it  was  not  necessary,  to  aver  an 
actual  tender  of  money  for  the  carriage. 


2.  In  Rawson  v,  Johnson,  i  Blast, 
203,  an  action  for  the  non-delivery  of 
malt,  which  the  defendant  had  under- 
taken to  deliver  on  request  at  a  certain 
price,  it  was  held  sufficient  for  the 
plaintiff,  in  his  declaration,  to  aver 
such  request,  and  that  he  was  ready 
and  willing  to  receive  the  malt,  and  to 
pay  for  it  according  to  the  terms  of  the 
sale,  but  that  the  defendant  refused  to 
deliver  it,  without  averring  an  actual 
tender  of  the  price. 
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because  the  fare  which  he  offered  to  pay  was  in  legal  tender 
notes,  is  not  tenable.  Conceding  that  a  statute  authorizing 
defendant  to  demand  coin  in  payment  of  fare  would  be  constitu- 
tional, no  such  statute  exists,  and  there  being  no  contract  in  writ- 
ing stipulating  for  coin,  we  find  nothing  in  the  case  which  takes  it 
out  of  the  operation  of  the  Act  of  Congress  in  relation  to  legal 
tender  notes.  Railroad  fares  are  not  taxes^  and  do  not  fall  within 
the  rule  in  Perry  v.  Washburn,  20  Cal.  318. 

Whether  the  defendant  could  have  legally  exacted  payment  in 
coin  before  the  plaintiff  was  admitted  into  the  cars  and  the  jour- 
ney commenced,  is  a  question  not  involved  in  this  case,  and  upon 
which  we  express  no  opinion.     Having  received  the  plaintiff  and 
proceeded   several  miles  upon  the  journey,  the  defendant  must 
be  held  to  have  consented  to  receive  in  payment  of  the  fare  any 
good  and  lawful  money  which  the  plaintiff  might  tender  when 
called  upon  for  payment.     The  kind  of  money  to  be  paid  had 
then  ceased  to  be  an  open  question,  for  the  contract  was  already 
made  and  in  process  of  performance. 

The   verdict,    however,    was   excessive.     No   special  damages 
were  alleged  or  proved.     It  is  not  pretended  that  this  is  a  case 
for  punitive  damages,  or  that  the  business  of  the  plaintiff  suffered 
in  any  way  by  reason  of  his  not  being  taken  to  Colfax.     It  does 
not  appear   whether  the   plaintiff  proceeded   on   to  Colfax  or 
returned  to  Auburn  after  he  was  put  out  of  the  cars,  or,  which- 
ever he  did,  if  he  did  either,  that  he  was  put  to  any  expense  in 
doing  it.     Whether  the  plaintiff  was  going  to  Colfax  upon  urgent 
business  or  merely  for  pleasure,  is  not  shown.     In  short,  there  is 
no  evidence  in  the  transcript  which  has  any  bearing  upon  the 
question  of  damages  except  the  naked  fact  that  he  was  put  out 
of  the  cars  at  a  point  ten  or  twelve  miles  from  the  place  of  his 
destination,  and  about  five  from  the  place  of  his  departure.     Such 
being  the  only  evidence  bearing  upon  the  question,  we  think  the 
verdict  greatly  disproportionate  to  the  injury  proved,  within  the 
nile  in  Aldrich  v.  Palmer,  24  Cal.  513. 

A  new  trial  must  be  granted,  unless  the  plaintiff  elects  within 
fifteen  days  to  take  a  judgment  for  one  hundred  dollars,  which 
sum  we  think  amply  sufficient  compensation  for  the  injury  which 
he  sustained.     So  ordered. 
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KLINE  (BY   GUARDIAN  AD  LITEM)   V.  THE  CENTRAL 

PACIFIC  RAILROAD  COMPANY  OF  CALIFORNIA. 

Supreme  Courts  California^  Aprils  j86g, 
[Reported  in  37  Cal.  400.] 

INFANT  EJECTED  FROM  TRAIN  IN  MOTION  ~ NONSUIT.  —  la  an  action 
to  recover  damages  for  injuries  sustained  by  plaintiff,  an  infant,  due  to 
alleged  forcible  ejection  from  a  moving  train,  it  was  error  to  nonsuit  where 
the  facts  tended  to  show  either  that  plaintifif  got  off  the  train  because  he  was 
ordered  to  do  so  by  the  conductor,  or  that  he  was  pushed  off  by  the  con- 
ductor (i). 

INFANT  — CONTRIBUTORY  NEGLIGENCE  —  QUESTION  FOR  JURY. — 
It  is  for  the  jury  to  say  whether  a  boy  sixteen  years  of  age  was  to  blame  for 
being  injured  in  getting  off  a  moving  train,  because  he  was  ordered  to 
do  so  by  the  conductor,  and  whether  the  conductor's  orders,  under  the  cir- 
cumstances, did  not  amount  to  compulsion. 

CONTRIBUTORY  NEGLIGENCE—  PROXIMATE  CAUSE.  —The  rule  that 
the  plaintiff  cannot  recover  if  his  own  wrong  as  well  as  that  of  the  defend- 
ant has  conduced  to  the  injury  which  he  has  sustained,  is  confined  to  cases 
where  his  wrong  or  negligence  has  immediately  or  proximately  contributed 
to  the  result. 

MALICIOUS  ACT  — SCOPE  OF  EMPLOYMENT.  —  If  the  act  of  the  con- 
ductor, in  putting  plaintiff  off  the  car  was  a  wanton  and  malicious  act, 
committed  out  of  the  course  of  his  agency,  the  defendant  cannot  be  held 
responsible  for  the  manner  in  which  he  did  it,  unless,  however,  the  defend- 
ant expressly  authorized  the  act.  In  this  case  the  conductor  was  held  to 
be  acting  within  scope  of  his  employment,  and  for  his  wrongful  act  defend- 
ant was  liable. 

Appeal  by  plaintiff  from  judgment  of  nonsuit  in  the  District 
Court,  Sixth  Judicial  District,  Sacramento  County.  Judgment 
reversed. 

The  facts  are  stated  in  the  opinion. 

Henry  Starr,  for  appellant. 

Robert  Robinson,  for  respondent. 

Sanderson,  J.  —  This  is  an  action  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff,  by  reason  of  his  having 

I.  On  a  new  trial  in  Kline  v.  Central  ten  days  from  date,  filed  his  consent  in 

Pacific  R.  R.  Co.,  plaintiff  recovered  writing  that  all   that  portion   of   the 

judgment  for  a  large  sum,  but  on  ap-  judgment  in  excess  of  the  sum  of  $7,000 

peal   to  the  Supreme  Court,  July,  1870  and  costs  be   remitted;    and   in   case 

(39  Cal.  587),  the  court,  on  the  question  such  consent  was  filed  judgment  was 

of  excessive  damages,  ordered  judg-  ordered  to  be  affirmed, 
ment  reversed  unless  plaintiff,  within 
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been,  as  alleged,  wrongfully  expelled  from  the  cars  of  defendant 
by  the  conductor  while  the  cars  were  in  motion. 

The  plaintiff  having  introduced  his  evidence  and  rested,  the 
defendant  moved  for  a  nonsuit  upon  the  following  grounds : 

1st.  Because  the  evidence  showed  that  the  plaintifif  was  guilty 
of  inexcusable  carelessness  and  negligence  in  running  upon  the 
cars  while  they  were  in  motion. 

2d.   Because  the  evidence  showed  that  the  negligence  and  care- 
lessness by  reason  of  which  the  plaintiff  was  injured  was  mutual. 
3d.   Because  the  evidence  showed  that  the  plaintiff  was  wrong- 
fully upon  the  cars,  and  therefore  cannot  recover  for  the   negli- 
gence of  the  defendant  in  putting  him  off. 

4th.  Because  the  evidence  showed  that  the  plaintiff  was  injured 
solely  by  the  wanton  and  malicious  act  of  the  conductor,  for 
which  the  defendant  cannot  be  held  responsible. 

The  court  sustained  the  motion,  but  did  so  upon  the  last 
ground  only.  The  respondent,  however,  abandons  none  of  its 
grounds  in  this  court. 

The  plaintiff  was  examined  as  a  witness  in  his  own  behalf.     He 
testified  that  he  was  sixteen  years  of  age  at  the  time  he  sustained 
the  injuries  in  question,  and  was  then  residing  near  the  defend- 
ant's railroad,  at  the  comer  of  Sixth  and  F  streets,  in  the  city  of 
Sacramento.     That  on  the  2d  of  May,  1866,  a  passenger  train  was 
coming  into  the  city  and  passing  his  residence  on  its  way  to  the 
depot  of  the  defendant,  situated  on  Front  street.     That  the  train 
was  going  at  a  speed  of  about  ten  miles  an  hour.     That  he  ran 
alongside  the  baggage  car  in  the  direction  in  which  the  train  was 
going,  caught  hold  of  the  iron  rail  at  the  steps  leading  up  to  the 
forward  platform,  and  swung  himself  on  to  the  steps,  and  thence 
ascended  to  the  platform  and  took  a  position  near  the  brake. 
That  there  was  no  one  upon  the  platform  at  the  time,  but  the 
conductor  soon  appeared  and  demanded  **  what  he  was  doing," 
or  "  where  he  was  going."     He  replied  that  he  was  going  to 
Front  street,  whereupon  the  conductor  pushed  or  shoved  him  off 
the  train,  knocking  him  senseless.     That  the  cars  ran  over  his 
right  leg,  crushing  it  below  the  knee  in  such  a  manner  as  to  render 
amputation  necessary. 

A  witness  by  the  name  of  Clark  testified  that  he  was  at  the 
plaintiff's  house  at  the  time,  and  saw  him  get  safely  on  the  car 
and  ride  there  at  least  ten  yards  before  the  cars  passed  out  of  his 
s^jht.     That   it   was   one   hundred   and   fifty  yards,  by   actual 
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measurement,  from  the  place  where  the  plaintiff  got  on  to  the 
car  to  the  place  where  he  fell  or  was  forced  off. 

A  Mrs.  Moses  also  testified  that  she  saw  the  plaintiff  swing 
himself  on  to  the  car  in  the  manner  stated,  and  was  positive  that 
he  reached  the  platform  in  safety.  That  she  also  saw  some  per- 
son come  out  of  the  car  on  to  the  platform,  after  the  plaintiff  had 
reached  it. 

It  also  appeared  by  the  testimony  that  soon  after  the  accident 
the  conductor  visited  the  plaintiff  at  his  house,  to  which  he  had 
been  removed,  and  that  the  plaintiff  pointed  him  out  as  the  man 
who  pushed  him  off  the  car,  and  the  conductor  denied  that  he 
did  so.  It  also  appeared  that  the  conductor  had  received  strict 
orders  from  the  defendant  to  keep  boys  off  the  train,  and  that  he 
had  a  man  at  the  back  end  of  the  train  with  a  club  for  that  pur- 
pose. Also,  that  the  conductor,  according  to  his  own  statement, 
ordered  the  plaintiff  sharply  to  get  off  the  cars,  telling  him  he 
could  not  be  allowed  to  ride,  and  that  he  put  his  hand  on  the 
plaintiff's  shoulder  at  the  same  time. 

A  witness  who  was  standing  upon  the  platform  of  the  hind- 
most car  and  looking  forward,  saw  the  plaintiff  fall,  and  also  the 
hands  of  some  person  "  coming  back"  from  the  person  of  the 
plaintiff  as  he  fell.  A  witness,  who  saw  the  plaintiff  in  the  act  of 
falling  from  the  car,  testified  that  he  fell  forward  —  that  is  to  say, 
with  his  face  towards  the  ground. 

The  foregoing  is  the  substance  of  the  testimony,  so  far  as  it 
illustrates  the  points  made  by  the  defendant  on  the  motion  for  a 
nonsuit. 

We  think  the  testimony  tends  to  show  that  the  plaintiff  did 
not  fall  in  getting  upon  the  car,  and  consequently  did  not  receive 
his  injury  by  reason  of  his  wrongful,  careless,  and  negligent 
attempt  to  get  upon  the  car,  as  a  proximate  cause.  He  rode 
upon  the  car  a  distance  of  nearly  one  hundred  and  fifty  yards, 
not  merely  hanging  to  it,  but  standing  in  safety  upon  the  plat- 
form. 

Being  thus  upon  the  car,  did  he  fall  off  accidentally,  or  in 
attempting  to  leave  voluntarily,  or  in  getting  off  in  obedience  to 
the  command  of  the  conductor  merely,  or  was  he  pushed  off  by 
the  conductor?  There  is  no  pretense  for  saying  that  he  fell  off 
accidentally,  or  that  he  undertook  to  get  off  voluntarily.  He 
must,  then,  have  undertaken  to  get  off  because  he  was  told  that 
he  could  not  ride,  and  was  ordered  to  do  so  by  the  conductor. 
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with  a  shoiv  of  force;  or  he  must  have  been  with  actual  force 
pushed  off  by  the  conductor.  Upon  either  hypothesis,  we  think, 
the  plaintiff  should  not  have  been  nonsuited. 

Had  the  plaintiff  been  a  man,  or  of  mature  age  and  discretion, 
it  might  be  said,  judicially,  by  the  court,  that  having  jumped  off 
the  cars  merely  because  he  was  commanded  to  do  so,  he  had  no 
one  to  blame  but  himself  for  the  injury  he  sustained;  but  being 
a  boy  only  sixteen  years  of  age,  we  think  it  should  have  been  left 
to  the  jury  to  say  whether  in  his  case  the  sharp  command  of  the 
conductor,  accompanied  by  a  show  of  force,  did  not,  under  all 
the  circumstances,  amount  to  compulsion. 

Where  a  boy  ten  years  of  age  was  upon  the  platform  of  a  street 
or  horse  car,    under  circumstances  very  similar  to  those  of  the 
present  case,  and  was  ordered  to  get  off  by  the  driver,  without 
stopping  the  car.  and  did  so,  and  fell,  and  was  run  over  by  the 
car,  the  court  said :  **  If  the  plaintiff  had  been  a  person  of  mature 
age,  the  mere  words  of  the  driver  could  not  have  been  regarded 
as  equivalent  to  a  forcible  ejection  of  the  plaintiff  from  the  car  at 
a  time  when  it  was  dangerous  to  leave  it.     For  such  a  person 
might  have  exercised  his  own  judgment  as  to  the  peril  he  might 
incur  in  attempting  to  obey  the  order.     But  the  plaintiff  was  a 
child  of  about  ten  years  of  age.     His  obedience  would  be  nat- 
urally expected,  without  regard  to  the  risk  he  might  incur;  and 
in  respect  to  a  child  so  young  the  command  would  be  equivalent 
to  compulsion."     Lovett  v.  Salem  and  South  Dan  vers  Railroad 
Company,  9  Allen,  561.     If  this  be  sound  doctrine,  and  we  see  no 
reason  to  doubt,  can  there  be  any  period  in  childhood  of  which 
it  can  be  said  by  the  cowrt  judicially,  or  as  a  matter  of  law,  that 
the  judgment  is  so  far  matured  as  to  enable  to  child  to  so  far  with- 
stand the  positive  and  menacing  command  of  one  in  authority  as 
to  cast,  in  whole  or  in  part,  the  responsibility  of  obedience  upon 
the  child,  if  his  obedience  results  in  personal  injury  to  himself? 
There  may  be  moral  as  well  as  physical  compulsion,  and  the 
former  may  prove  as  effectual  as  the  latter ;  how,  then,  is  one  who 
""csorts  to  the  former  less  culpable  than  one  who  employs  the  lat- 
ter?   Or  how   can   one  who  finds  himself  unable  to  resist  the 
former  be  held  more  responsible  for  the  consequences  than  when 
he  yields  from  necessity  to  the  latter?    Can  his  obedience  in  the 
former  case .  be  considered  the  result  of  his  own  will  any  more 
than  his  ejection  in  the  latter?     If,  as  the  testimony  tends  to 
show,  the  conductor  sharply  ordered  the  plaintiff  to  ge^  Qf{  the 
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cars,  telling  him  that  he  could  not  ride,  at  the  same  time  putting 
his  hand  upon  his  shoulder,  as  if  to  enforce  obedience,  and  the 
boy  then  jumped,  without  waiting  for  further  actual  force,  or 
resisting  until  thrust  off  by  the  superior  strength  of  the  conductor, 
can  we  say  judicially  that  his  act  was  in  any  degree  voluntary? 
The  tone,  manner,  and  whole  bearing  of  the  conductor  may  have 
satisfied  the  plaintiff  that  force  would  be  used.  If  so,  was  not 
such  a  demonstration  on  the  part  of  the  conductor  equivalent  to 
actual  and  superior  force?  We  have  no  doubt  that  in  such  cases 
a  show  or  demonstration  of  force  sufficient  to  impress  a  reason- 
able person  with  the  belief  that  it  will  be  employed  must  be  held 
to  be  the  equivalent  of  actual  force.  The  danger  of  sustaining 
personal  injury  is  much  greater  where  a  person  is  ejected  by  the 
use  of  actual  force  than  when  he  is  ejected  under  circumstances 
which  permit  the  exercise  of  some  care  on  his  part.  It  would  be 
a  rigid  rule  to  require  a  person  to  subject  himself  to  such  extra 
hazard,  after  it  has  become  morally  certain  that  actual  force  will 
be  used,  in  order  to  free  himself  from  all  responsibility  in  respect 
to  consequences,  and  fasten  it  upon  his  adversary. 

Without  undertaking  to  lay  down  a  general  rule,  we  think  that, 
under  all  the  circumstances  of  this  case,  taking  in  consideration 
the  youth  of  the  plaintiff,  the  question  of  compulsion  should  have 
been  allowed  to  go  to  the  jury,  even  without  taking  into  account 
the  positive  testimony  of  the  plaintiff  that  he  was  forcibly  pushed 
or  knocked  off  the  cars.  Without  his  testimony  there  was  evi- 
dence of  conduct  on  the  part  of  the  conductor  which  a  jury  might 
reasonably  hold  to  be  equivalent  to  compulsion  by  actual  force. 
Although  the  plaintiff  was  wrongfully  upon  the  cars,  the  con- 
ductor was  bound  to  exercise  reasonable  care  and  prudence  in 
removing  him.  The  rule  that  the  plaintiff  cannot  recover  if  his 
own  wrong  as  well  as  that  of  the  defendant  has  conduced  to  the 
injury  which  he  has  sustained  is  confined  to  cases  where  his 
wrong  or  negligence  has  immediately  or  proximately  contributed 
to  the  result.  We  had  occasion  to  consider  this  question  in  the 
case  of  Needham  v.  San  Francisco  and  San  Jose  Railroad  Com- 
pany, post  (37  Cal.  409),  and  we  there  reached  the  conclusion 
just  stated  (i).  If  the  plaintiff  be  in  the  wrong,  yet  if  his  wrong  or 
negligence  is  remote  —  that  is,  does  not  immediately  accompany 
the  transaction  from  which  his  injury  resulted  —  the  defendant 

I.  Needham  v.  San  Francisco,  etc.,      for  damages  for  injuries  to  animals  on 
R,  R.  Co.,  37  Cal.  409,  was  an  action      railroad  track. 
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cannot  excuse   himself  on  the  score  of  mutuality,  nor  absolve 
himself    from    his   obligation   to   exercise   reasonable   care   and 
prudence  in  what  he  may  do.     In  getting  upon  the  train  while  it 
was  going  at  a  speed  of  ten  miles  an  hour,  the  plaintiff  was  negli- 
gent —  even   though  he  attempted  to  do  so  as  a  passenger,  with 
the  intention  to  pay  a  fare ;  and  if  he  had  failed  in  achieving  a  safe 
landing,  and  had  fallen  in  the  attempt,  no  blame  or  liability  could 
have  been  charged  to  the  account  of  the  defendant.     If,  as  was 
doubtless  the  case,  he  got  upon  the  car  —  as  boys  sometimes  will 
—  with  intent  to  enjoy  the  stolen  pleasure  of  a  free  ride  to  Front 
street,  he  came  as  a  trespasser,  and  doubtless  the  defendant,  act- 
ing contemporaneously,  could  have  legally  prevented  him  from 
getting  on   the  car  by  the  use  of  such   force  as  may  have  been 
requisite,   without  becoming    legally  responsible  or  morally  to 
blame  for  any  injury  which  he  might  have  sustained.     And  if  he 
succeeded  in  getting  upon  the  car  without  opposition,  the  defend- 
ant doubtless  had  the  right  to  eject  him  by  force,  if  force  was 
necessary ;  but  it  was  bound  to  exercise  the  right  with  ordinary 
care  and  prudence,  and  it  had  no  right  to  eject  him  under  cir- 
cumstances which  would  endanger  his  personal  safety.     If  the 
train  was  going  at  a  speed  which  would  render  it  unsafe  for  him 
to  leave  the  car,  it  was  the  duty  of  the  defendant,  if  determined  to 
put  him  off,   to  stop,  or  '*  slow  up"   sufficiently  to  allow  him 
to  descend   in  safety,    by  the  exercise  of  reasonable  care   and 
prudence   on  his  part.     Although  his  entry  upon  the  car  was  a 
trespass,  yet,  if  it  was  an  accomplished  fact,  before  the  conductor 
attempted  to  interfere,  his  entry  did  not  directly  conduce  to  the 
injury  which  he  sustained,  but  was,  in  the  sense  of  the  rule  under 
consideration,    only  its  remote    cause,   and  did  not,   therefore, 
absolve  the  conductor  from  the  duty  of  observing  reasonable  care 
^d  prudence  in  putting  him  off  the  train. 

The  ground  upon  which  the  court  below  placed  its  judgment 
^  that  the  act  complained  of  was  the  wanton  and  malicious  act 
of  a  servant,  acting  without  the  scope  of  his  employment,  for 
which  the  master  cannot  be  held  responsible  —  remains  to  be 
considered. 

As  to  the  general  rule  upon  that  subject  there  can  be  no  doubt. 
If  the  act  of  the  conductor,  in  putting  plaintiff  off  the  car,  was  a 
wanton  and  malicious  act,  committed  out  of  the  course  of  his 
agency,  the  defendant  cannot  be  held  responsible  for  the  manner 
in  which  he  did  it,   unless,   however,  the  defendant  expressly 
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authorized  the  act.  Was  the  act,  then,  either  within  the 
authority  of  the  conductor,  arising  from  his  general  relation  to  the 
defendant,  or,  if  not,  within  any  express  authority  shown  by  the 
testimony?  If  either,  the  plaintifiF  is  not,  on  the  score  of  remedy, 
confined  to  the  conductor,  but  may  look  to  his  master.  And  in 
this  respect  we  cannot  assent  to  the  conclusion  which  was  reached 
by  the  court  below.  In  our  judgment  the  act  was  within  the 
scope  of  the  conductor's  general  authority,  and  the  testimony 
also  shows  that,  aside  from  his  general  authority,  he  had  special 
authority  for  what  he  did;  and  hence,  upon  both  grounds,  the 
defendant  must  be  held  responsible  for  the  manner  in  which  he 
acted.  The  truth  of  the  first  proposition  is  established  by  that 
which  follows,  from  what  has  already  been  said  as  to  the  authority 
and  power  of  the  conductor  to  put  the  plaintiff  ofiF  the  cars.  We 
have  said  that,  under  the  circumstances  of  this  case,  he  had 
authority  to  prevent  the  plaintiff  from  getting  upon  the  cars,  in 
the  first  instance,  and  to  put  him  off  in  the  second.  This 
authority  was  incident  to  his  position  as  chief  officer  of  the  train, 
and  necessarily  came,  by  implication,  from  the  defendant,  with 
his  appointment  to  the  place.  It  is  the  duty  of  the  defendant, 
arising  from  the  nature  of  its  business,  to  admit  into  its  cars  all 
persons  who  seek  admission  as  passengers  and  are  willing  and 
offer  to  pay  legal  fare,  provided  they  are  fit  persons  to  be  admit- 
ted and  there  is  room  for  their  accommodation.  To  itself  and  its 
stockholders  it  owes  the  contrary  duty  of  excluding  all  persons 
who  do  not  come  as  passengers,  or  are  not  fit  persons  to  be 
admitted,  and  the  conductor  is  charged,  by  virtue  of  his  position, 
with  the  performance  of  both,  and  is,  necessarily,  vested  with  the 
requisite  power.  It  cannot  be  said  that  he  is  acting  outside  of 
his  authority  while  he  is  engaged  in  the  performance  of  either 
duty ;  on  the  contrary,  he  is  acting  strictly  within  the  scope  of  his 
employment.  In  a  conductor's  excluding  a  person  who  is  not 
entitled  to  be  admitted  or  to  remain  in  the  cars,  the  relation  of 
master  and  servant  is  as  clear  and  apparent  as  it  is  in  his  receiving 
and  providing  for  those  who  are  entitled  to  admission.  The  rela- 
tion being  established,  all  else  is  mode  and  manner,  and,  as  to 
that,  the  master  is  responsible. 

But  if  there  was  any  doubt  as  to  the  act  in  question  being 
within  the  scope  of  the  conductor's  employment,  when  consid- 
ered by  the  light  of  his  general  relation  to  the  defendant,  it  is 
dispersed  by  the  testimony  in  relation  to  the  special  instructions 
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-which  he  received  from  the  defendant  in  relation  to  boys  tres- 
passing upon  the  cars. 

There  is  nothing  in  the  case  of  Turner  v.  The  North  Beach  and 
Mission  Railroad  Company,  34  Cal.  594  (i),  which  runs  counter 
to  this  view. 

Judgment  reversed  and  new  trial  granted. 


BLAND  V.  SOUTHERN  PACIFIC  RAILROAD 

COMPANY. 

Supreme  Courts  Calif orniay  September^  1884. 
[Reported  in  65  Cal.  626.] 

EXPULSION  FROM  TRAIN  —  STATUTORY  DUTY  OF  CARRIER  — 
DEGREE  OF  CARE.  —  In  an  action  to  recover  damages  for  injuries  sus- 
tained by  being  ejected  from  one  of  defendant's  cars  for  refusal  of  plaintiff 
to  show  ticket  or  pay  the  full  amount  of  fare  required  by  regulations  of 
defendant,  plaintiff  being  compelled  to  walk  some  distance  to  the  nearest 
railroad  station,  it  was  heldy^2X  a  positive  duty  was  imposed  on  conductors, 
etc.,  of  trains,  by  section  487  of  the  Code,  but  not  upon  the  passenger 
removed,  the  latter  not  being  required  to  exercise  the  highest  degree  of  care, 
but  only  such  prudent  care  as  is  reasonable  under  the  circumstances. 

Department  i.  —  Appeal  from  a  judgment  of  the  Superior 
Court  of  the  County  of  Santa  Clara,  and  from  an  order  refusing 
a  new  trial.    Judgment  affirmed, 

"Action  for  damages  for  injuries  caused  by  the  forcible  expul- 
sion of  plaintiff  from  a  car  of  defendant.  The  ground  of  the 
expulsion  was  the  refusal  of  the  plaintiff  to  exhibit  a  ticket,  or 
pay  the  full  amount  of  fare  required  by  the  regulations  of  defend- 
ant. The  plaintiff  had  entered  the  car  with  the  design  of  going 
from  San  Jose  to  San  Francisco,  but  had  not  purchased  a  ticket. 
The  rate  of  fare  when  paid  upon  the  train  was  slightly  in  excess 
of  the  amount  charged  at  the  ticket  office.  The  plaintiff  refused 
to  pay  the  excess  and  was  expelled.  After  his  expulsion,  the 
plaintiff  walked  back  to  the  nearest  railroad  station  and  took 
passage  for  San  Francisco.  There  were  inhabited  houses  nearer 
the  place  where  the  plaintiff  was  expelled  than  the  station  where 
he  s^ain  took  the  train." 

1.  See  this  case  reported  in  8  Am.  Neg.  Cas.,  49,  ante. 
Vol.  XIII  — 5 
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McKisiCK  &  Rankix,  Moore,  Laine  &  Johnston,  and  J.  E 

FoULI>S,  for  appellant. 

D.  M.  Delmas,  for  respondent. 

The  Court. —  i.  The  first  point  made  by  appellant  is  thai 
the  verdict  is  contrary  to  the  evidence,  for  the  reason  that  plain- 
tiff was  rightfully  expelled  from  the  train  of  defendant,  without 
unnecessary  force,  and  at  a  proper  place. 

Appellant  contends  the  evidence  proved  that  the  conductor  of 
the  train  offered  to  return,  and  did  return  to  plaintiff  the  two 
dollars  paid  as  and  for  his  fare,  before  he  ejected  plaintiff  from 
the  car. 

The  plaintiff  testified :    * '  WTien  we  got  to  the  platform  he  put 
his  hand  in  his  pocket  and  handed  me  the  two  dollars,  holding 
me  all  the  time  with  the  other  hand.     As  he  gave  me  the  money 
he  shoved  me  off.      The  conductor  did  not  return  or  offer  to 
return  the  two  dollars  I  had  paid  him,  or  any  portion  of  it,  until 
he  thus  shoved  me  off."     The  fare  claimed  by  the  conductor  was 
two  dollars  and  twenty  cents.     There  was  at  least  a  substantial 
conflict  in  the  evidence  as  to  the  point  whether  the  two  dollars, 
handed  by  plaintiff  to  the  conductor,  were  or  were  not  returned 
before  the  latter  commenced  to  remove  the  plaintiff,  or  stopped 
the  train.     The  evidence  is  very  different  from  such  as  it  appeared 
in  the  record  when  the  case  was  here  before.     Bland  z/.  S.  P.  R. 
R.  Co.,  55  Cal.  570(1).     We  cannot  say  the  verdict,  so  far  as  it  is 

I.  In  the  former  appeal  in  Bland  v.  the  ticket  fare  from  San  Jose  to  Sao 
Southern  Pacific  R.  R.  Co.  (July,  18S0),  Francisco  was  $2,  and  the  train  fare 
55  Cal.  570,  the  evidence  was  reviewed  was  $2.20,  that  the  ticket  fare  to  Red- 
by  McKinstry,  J.,  as  follows:  **  As  ap-  wood  City  was  $1.  and  the  train  fare 
pears  from  the  bill  of  exceptions,  the  $1.10.  That  when  the  plaintiff  handed 
plaintiff  entered  the  cars  as  a  passen-  the  conductor  the  $2,  nothing  was  said 
ger  at  San  ]ose,  in  a  train  bound  for  by  either  party  as  to  where  the  plain- 
San  Francisco,  but  stopping  at  inter-  tiff  was  going  or  intended  to  go,  but  it 
mediate  points,  amongst  others  at  Red-  was  the  plaintiff's  intention  to  proceed 
wood  City.  That  the  plaintiff  might  on  that  train  as  far  as  Redwood  City, 
have  purchased  a  ticket  at  San  Jose,  and  there  layover  until  the  next  train, 
but  did  not  do  so  on  account  of  arriv-  That  after  the  demand  for  the  extra 
ing  at  the  depot  just  as  the  train  was  twenty  cents  by  the  conductor  the 
starting.  That  when  about  four  miles  plaintiff  refused  to  pay  the  same,  and 
from  the  city  of  San  Jose  the  conductor  thereupon  the  conductor  signaled  the 
came  to  where  the  plaintiff  was  sitting,  train  to  stop.  When  the  train  had 
and  the  plaintiff  handed  him  $2  in  slowed  up,  the  plaintiff  offered  to  pay 
silver.  That  the  conductor  put  said  said  conductor  the  twenty  cents  de- 
money  in  his  pocket,  and  informed  manded,  and  was  then  ready  and  will- 
plaintiff  that  the  fare  was  $2.20  —  that  ing  and  had  the  money  in  his  hand  to 
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based  on  the  question  of  fact  above  considered,  should  have  been 

set  aside. 

2.  Appellant  contend^  the  court    below  erred  in  permitting 

plaintiff    to   testify,  as  an  expert,  to  the  consequences  of  the 
injuries  by  him  sustained. 

We  can  see  no  impropriety  in  permitting  the  plaintifif  to  testify 
that  he  had  lost  a  leg,  with  reference  to  the  construction  of  an 
artificial  leg  used  by  him,  and  as  to  the  effect  upon  the  stump  of 
a  blow  or  jar.     The  question  was  put  to  the  witness :    *'  Describe 
to  the  jury  what  effect  this  injury,  this  shock,  produced  upon 
your  general  system,  especially  upon  your  nervous  system,  your 
head  and  spinal  column?  '*   This  question  was  answered  at  length, 
but  no  objection  was  made  to  the  question,  nor  did  defendant 
move  to  strike  out  the  answer.     Subsequently  the  witness  was 
asked  what  effect  "the  accident"  had  upon  particular  organs. 
To  this  question  the  defendant  objected  as  "irrelevant,  imma- 
terial, and  incompetent." 

Of  course,  the  mere  fact  that  the  plaintiff  discovered  that  the 
organs  in  question  had  wasted  away  perceptibly  six  or  eight 
months  fl//^r  "the  accident,"  and  that  from  thence  the  atroph)'- 
continued,  would  not  necessarily  prove  that  the  decline  was  a  con- 
sequence of  plaintiff's  expulsion  from  the  car.  In  passing  upon 
the  admission  of  such  evidence,  the  court  must  be  careful  not  to 
be  misled  by  the  fallacy /^?j/  hoc^  ergo  propter  /loc.  But  unless  we 
cm  say  that  no  immediately  perceptible  evil  effects  could  have 
been  produced  upon  the  organs  referred  to  in  the  question,  we 
cannot  say  the  objections  to  the  question  should  have  been  sus- 
tained. There  are  consequences  immediately  following  upon 
every  bodily  injury,  palpable  to  the  senses,  and  to  which  the  non- 
expert is  competent  to  testify.    • 


so  pay:  but  the  conductor  refused  to 

accept  it,  there  being  a  regulation  of 

the  company  (which   regulation   was 

duly  given  in  evidence)  forbidding  the 

condnctor   from  accepting  fare    from 

passengers  after  the   train  had  been 

stopped  on  account  of  their  refusal  to 

pay  fare.    That  when  it  had  stopped 

the  conductor  laid   hands    upon    the 

plaintiff,  pulled  him  out  of  his  seat, 

and  having  hold  of   his  coat  collar, 

pushed  him  out  of  the  car.    That  as 

the  plaintiff  was  in  the  act  of  alighting 


from  the  car  the  conductor  handed  him 
back  the  two  dollars;  that  the  conductor 
did  not  at  any  time  tender  or  offer  to 
the  plaintiff  any  money  before  that 
time.  That  the  conductor  did  not  give 
back  to  plaintiff  the  two  dollars  which 
he  had  paid,  nor  any  part  thereof,  nor 
offer  nor  tender  the  same,  nor  any  part 
thereof,  nor  any  money  whatsoever, 
anttl  after  he  had  pulled  him  out  of 
his  seat  and  pushed  him  out  of  the  car 
as  above  stated." 
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3.  No  objection  was  made  to  the  hypothetical  question  pro- 
pounded to  the  medical  experts  by  counsel  for  plaintiff. 

4.  Appellant  contends  that  an  instruction  of  the  court,  permit- 
ting the  jury  to  consider  the  "voluntary  walk"  of  plaintiff  as  an 
element  of  damage,  was  erroneous. 

The  question  whether  the  walk  to  the  station  at  Santa  Clara 
was  a  prudent  act  for  plaintiff  under  the  circumstances  was  left 
to  the  jury.  We  think  the  statute  (Civ.  Code,  sec.  487)  does  not 
impose  the  absolute  duty  upon  a  passenger  evicted  from  a  car  to 
go  to  the  nearest  dwelling-house,  there  to  remain  until  he  can  be 
returned  by  carriage  to  his  home,  or  to  the  station  at  which  he 
entered  the  car.  Whether  the  train  was  stopped  "near"  a  dwell- 
ing-house, within  the  meaning  of  the  Code,  was  itself  a  matter  of 
fact  to  be  determined  by  the  jury.  The  direction  of  section  487 
of  the  Code,  to  conductors  or  managers  of  railroad  trains,  imposes 
on  them  a  positive  duty,  not  upon  the  passenger  removed.  The 
very  highest  degree  of  care  and  caution  is  not  required  of  the 
expelled  traveler.  It  is  sufficient  if  he  uses  such  prudent  care  as 
is  reasonable  under  the  circumstances,  and  that  matter  was  sub- 
mitted to  the  jury. 

The  court  stated  to  the  jury  that  plaintiff  claimed  that  concus- 
sion of  the  spine  had  been  produced  by  his  expulsion  from  the  car, 
and  the  distance  he  "was  required  to  walk."  And  the  court 
said:  "It  is  for  you  to  determine  from  his  evidence  whether 
concussion  of  the  spine  has  been  suffered  by  plaintiff,  and  if  so, 
whether  it  was  in  consequence  of  his  removal  from  the  car,  and 
the  walk  which  followed  upon  it,  or  some  other  precedent  or 
subsequent  cause,"  etc. 

It  is  not  urged  by  appellant  that  the  jury  were  led  to  believe 
that  in  the  opinion  of  the  court,  it  was  a  prudent  and  necessar>' 
thing  for  plaintiff  to  walk  back  to  the  station.  It  is  not  claimed 
that  the  court  charged  as  to  a  matter  of  fact  (in  violation  of  the 
constitutional  provision),  but  that  the  court  should  have  held,  as 
matter  of  law,  that  the  walk  was  not  necessary,  and  ought  to 
have  refused  to  charge  that  any  injury  produced  by  the  walk 
could  be  considered  in  finding  damages.  We  think,  however,  if  a 
certain  necessity  to  take  the  walk  was  imposed  on  plaintiff  by  his 
expulsion  from  the  car,  by  which  is  not  meant  that  the  walk  was 
indispensable,  or  the  most  prudent  thing  which  plaintiff  could 
have  done,  but  that  it  was  that  which  ordinary  prudence  and 
caution  dictated  as  the  better  course  to  pursue,  in  order  to  avoid 


I 
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more  inconvenience  or  discomfort,  the  walk  became  a  direct  con- 
sequence of  the  expulsion  within  the  rule  which  allows,  damages 
(or  the  direct  consequence  of  any  trespass. 

Judgment  and  order  affirmed. 

Hearing  in  bank  denied. 


EXPELLING    PASSENGER    FROM    CHAIR-CAR    ON    RE- 
FUSAL TO  PAY  EXTRA  FARE    FOR  SEAT   IN   SAME.  —  In 
an  action  to  recover  damages  for  expulsion  from  a  chair-car  for  non- 
payment of  extra  fare  it  was  not  necessary  for  court  to  submit  to 
jury  the  question  whether  the  regulations  in  force  in  chair-cars  were 
reasonable,  and  where  plaintiff  left  the  train,  refusing  to  continue 
his  trip  in  first-class  train,  his  claim  should  be  for  return  of  ticket 
money  and  not  for  being  put  off  chair-car  in  which  his  ticket  did  not 
entitle  him  to  a  seat.      Judgment  of  nonsuit  affirmed.      Supreme 
Court,  California,  March  i88g.     WRIGHT  V.  CALIFORNIA  CEN- 
TRAL RAILWAY  CO.,  78  Cal.  360. 

FORCIBLE    EJECTION    FROM   STREET   CAR  — TENDER 

OF  FIVE-DOLLAR  GOLD  PIECE  —  REFUSAL  TO  CHANGE.  — 

In  an  action  for  damages  for  the  forcible  ejection  of  plaintiff  from 

one  of  defendant's  street  cars  it  was  held  that  a  passenger  is  not 

bound  to  tender  the  exact  fare,  but  must  tender  a  reasonable  sum, 

and  the  carrier  must  accept  such  tender  and  must  furnish  change  to 

a  reasonable  amount.     A  tender  of  a  five-dollar  gold  piece  was  held 

to  be  a  reasonable  sum  for  the  conductor  to  change.     Judgment  for 

plaintiff  for  $500  affirmed.      Supreme  Court,  California,  November, 

1889.      BARRETT  V.    MARKET    STREET    RAILWAY    CO.,   81 

Cal.  297. 


GORMAN  V.  SOUTHERN  PACIFIC  COMPANY. 

Supreme  Court,  California,  December ^  1892. 
[Reported  in  97  Cal.  i.] 

EJECTION  FROM  TRAIN  FOR  REFUSING  TO  PAY  FARE  A  SEC- 
OND TIME.  —  In  an  action  to  recover  damages  for  forcible  ejection  from 
one  of  defendant's  trains  for  failure  to  pay  demand  of  conductor  for  fare 
which  plaintiff  claimed  he  had  already  paid,  it  was  held  that  where  a 
passenger  has  once  paid  his  fare  he  cannot  be  ejected  because  he  refuses  to 
pay  a  second  time,  and  if  so  ejected,  the  carrier  is  liable  to  him  in  rt;v     atC^s. 


\ 
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MISTAKE  OF  CONDUCTOR  —  DEFENSE.  —  It  is  no  defense  to  an  action 
for  wrongful  expulsion  from  train  that  the  conductor  was  honestly  mis- 
taken. 

DAMAGES.  —  When  expulsion  is  accompanied  by  undue  violence,  or  by  insult 
or  abuse,  compensatory  damages  may  be  awarded  for  mental  suffering 
and  humiliation;  but  where  no  such  conditions  exist  ohly  actual  damages 
may  be  recovered. 

EJECTION  —  TORT.  —  When  a  passenger  is  wrongfully  expelled  from  a  train, 
it  is  a  breach  of  duty  on  the  part  of  the  carrier,  and  an  action  in  tort  will 
lie  to  recover  damages. 

Department  i.  —  Appeal  from  a  judgment  of  the  Superior 
Court  of  Contra  Costa  County,  and  from  an  order  denying  a  new 
trial.  The  facts  are  stated  in  the  opinion.  Judgment  for  plain- 
tiff affirmed. 

James  C.  Martin  and  A.  A.  Moore,  for  appellant. 

Eli  R.  Chase,  John  L.  Chase,  and  Chase  &  Miller,  for 

respondent. 

Belcher,  C  —  The  plaintiff  brought  this  action  to  recover 
damages,  resulting  from  his  wrongful  expulsion  from  a  railroad 
train  owned  and  operated  by  the  defendant. 

It  is  alleged  in  the  complaint  that  on  the  twenty-first  day  of 
May.  1890,  plaintiff  was  desirous  of  being  conveyed  from  Antioch, 
in  Contra  Costa  county,  to  Bethany,  in  San  Joaquin  county,  upon 
defendant's  railroad  train,  and  that  he  paid  to  defendant's  agent 
at  Antioch  the  usual  fare  for  that  purpose,  and  received  in  return 
a  ticket  entitling  him  to  such  conveyance  on  the  regular  passen- 
ger train  running  between  the  two  places  named;  that  he  got 
aboard  the  train,  and  soon  after  leaving  Antioch  the  conductor 
thereof  took  up  his  ticket,  and  thereafter,  and  before  reaching 
Bethany,  to  which  place  the  ticket  entitled  him  to  ride  upon  the 
train,  forcibly  and  with  violence  expelled  and  ejected  him  from 
the  train,  and  refused  him  the  privilege  of  riding  thereon  the 
balance  of  the  distance  to  Bethany,  about  twenty  miles;  that  he 
sustained  damages  in  consequence  of  his  forcible  and  violent 
ejectment  from  the  train,  as  aforesaid,  in  the  sum  of  ten  thousand 
dollars,  for  which  he  asked  judgment. 

The  answer  of  the  defendant  denied  that  plaintiff  had  any  ticket 
or  was  forcibly  or  violently  ejected  from  the  train;  admitted  that 
he  boarded  the  train  at  the  place  charged,  and  alleged  that  he 
never  exhibited  or  showed  a  ticket,  but,  to  the  contrary,  paid  his 
fare  to  the  next  station  from  Antioch,  and  thereafter,  before 
reaching  Bethany,  upon  his  refusal  to  pay  further  fare,  he  was 
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given  the  usual  and  necessary  time  to  present  his  ticket  or  pay, 
and  doing  neither,  was  requested  b)'  the  conductor  to  vacate  the 
train  at  a  station  and  near  to  divers  dwelling-houses,  and  that  he 
did  so  vacate  while  the  train  was  standing  still. 

The  case  was  tried  before  a  jury,  and  a  verdict  returned  in 
favor  of  the  plaintiff  for  $500,  on  which  judgment  was  entered. 

The  defendant  appeals  from  the  judgment,  and  an  order  deny- 
ing its  motion  for  a  new  trial. 

The  principal  contention  on  the  part  of  the  appellant  is,  that 
the  case  was  not  one  in  which  exemplary  damages  could  be 
allowed,  and  that  the  damages  awarded  by  the  jury  were  excessive. 
At  the  trial,  the  plaintiff  testified  that  he  bought  a  ticket  and 
got  on  the  train  at  Antioch,  as  stated  in  the  complaint,  and  his 
testimony  in  this  regard  was  confirmed  by  the  station  agent.  He 
then  proceeded  as  follows:  "Soon  after  the  train  left,  the  con- 
ductor. Mr.  Nightingill,  asked  for  my  ticket,  and  I  gave  it  to  him. 
We  ran  to  the  next  station,  and  just  after  we  left,  the  conductor 
came  to  me  again  —  the  same  one  —  and  asked  for  my  ticket. 
1  said  *I  gave  it  to  you  just  after  leaving  Antioch.'  He  said  I 
did  not,  and  that  I  must  pay  my  fare  or  show  a  ticket,  or  get  off 
tlie  train.  I  repeated  that  I  had  paid  my  fare  once  by  buying  a 
ticket,  which  I  gave  to  him;  this  he  denied,  and  immediately 
seized  the  bell-rope  over  his  head  with  one  arm,  and  took  me  by 
the  collar  of  the  coat  with  the  other,  just  as  you  would  grab  a 
dog.  He  threw  me  up  in  this  way  against  the  door,  and  pulled 
me  out  to  the  platform,  and  shoved  me  so  violently  down  that 
when  I  got  about  two  steps  down  I  says:  'For  God's  sake,  don't 
break  my  neck.'  He  said, 'Get  off.'  *  *  *  When  I  finally 
left  the  train,  it  had  not  fully  stopped.  *  *  *  When  the  con- 
ductor took  my  ticket,  he  put  it  in  his  pocket.  When  he  asked 
me  the  second  time  for  a  ticket  after  leaving  Brentwood,  I 
wanted  him  to  look  in  his  pocket  and  he  would  find  it  as  proof, 
but  he  would  not  give  time  to  consider  that  matter  at  all,  but 
took  me  violently,  and  all  of  a  sudden  he  grabbed  me  by  the  coat 
collar  and  lifted  me  up  off  my  feet  and  shoved  me  before  him  out 
of  the  door.  *  *  *  When  the  conductor  took  me  by  the  collar, 
it  did  not  hurt  me,  —  that  is,  it  did  not  hurt  me  physically.  I 
was  not  hurt,  except  that  it  hurt  my  feelings  to  be  put  off  in  the 
presence  of  other  people  as  if  I  hadn't  paid  my  fare." 

The  conductor  was  called  as  a  witness  by  the  defendant,  and 
testified  that  he  did  not  take  up  or  receive  any  ticket  from  the 
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plaintiily  and  did  not  use  any  violence  towards  him  or  seize  him 
by  the  collar,  or  put  his  hand  upon  him  at  all ;  that  when  he  first 
called  for  the  ticket  plaintiff  said  he  wanted  to  go  to  Brentwood, 
the  next  station,  and  paid  his  fare  thereto,  thirty-five  cents,  by 
giving  to  witness  a  dollar  and  receiving  back  the  change ;  that  on 
leaving  Brentwood,  witness  again  asked  plaintiff  for  his  fare,  and 
told  him  he  must  pay  his  fare,  show  a  ticket,  or  get  off  the  train, 
and  plaintiff  said,  "Stop  your  train,  then,  and  I  will  get  off;"  and 
that  he  stopped  the  train  in  the  immediate  vicinity  of  the  station, 
and  plaintiff  stepped  off  without  any  violence  and  without  being 
touched. 

In  rebuttal,  the  plaintiff  testified:  "  I  did  not  say  to  the  con- 
ductor, after  leaving  Brentwood,  as  he  testified,  to  stop  the  train 
and  I  would  get  off,  nor  nothing  purporting  to  convey  that  idea. 
I  did  not  get  off  voluntarily  from  the  train ;  there  would  be  no 
object  in  my  getting  off.  I  did  not  give  him  a  dollar  for  my  fare 
from  Antioch  to  Brentwood,  and  he  did  not  give  me  any  change 
back ;  we  never  had  one  word  from  the  time  he  took  my  ticket 
until  we  passed  Brentwood." 

It  clearly  appears  from  the  verdict  that  the  jurors  believed  the 
plaintiff,  and  not  the  conductor,  and  it  must  therefore  be  assumed 
that  the  plaintiff  was  ejected  from  the  train  in  the  manner  and 
under  the  circumstances  stated  by  him.  But  assuming  this  to  be 
so,  it  is  still  claimed  for  appellant  that  plaintiff  was  entitled  to 
recover  only  his  actual  damage,  and  that  the  amount  allowed  was 
entirely  excessive. 

If  a  passenger  refuses  to  pay  his  fare  or  exhibit  or  surrender 
his  ticket  when  reasonably  requested  so  to  do,  the  conductor  may 
put  him  and  his  baggage  out  of  the  cars,  using  no  unnecessary 
force,  at  any  usual  stopping-place,  or  near  any  dwelling-house,  on 
stopping  the  train.  Civ.  Code,  §  487.  But  if  a  passenger 
has  once  paid  his  fare,  he  cannot  be  ejected  because  he  refuses 
to  pay  a  second  time,  and  if  he  is  so  ejected,  the  company  will 
be  liable  to  him  in  damages.  Beach  on  Railways,  §  881.  And 
it  will  be  no  defense  to  an  action  against  the  company  for  a 
wrongful  expulsion  that  its  conductor  was  honestly  mistaken. 
Quigley  v.  Central  Pacific  R.  R.  Co.,  11  Nev.  350;  21  Am.  Rep. 
757;  Hamilton  v.  Third  Avenue  R.  R.  Co.,  53  N.  Y.  25  (i). 

The  measure  of  damages  in  an  ordinary  case  of  wrongful  expul- 
sion, without  unnecessary  violence  or  insult,  and  from  which  no 

I.  See  these  cases  reported  in  this  volume,  under  their  respective  States,  post. 
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bodily  injury  results,  is  the  cost  of  a  ticket  from  the  point  of 
expulsion  to  the  passenger*s  destination,  together  with  an  allow- 
ance for  such  damages  as  actually  result  from  loss  of  time.     But 
vrhen  the  expulsion  is  accompanied  by  undue  violence,   or  by 
insult  and  abuse,  the  jury  is  authorized  to  consider  the  injured 
feelings  of  the  plaintiff,  the  indignity  endured,  his  mental  suffer- 
ing, the  humiliation  and  wounded  pride  which  one  in  his  condition 
in  life  and  standing  in  the  community  would  experience,  and  to 
award  him  compensatory  damages  therefor.     Beach  on  Railways, 
§§  890,  891,  and  cases  cited. 

When  a  passenger  is  wrongfully  expelled  from  a  train,  it  is  a 

breach  of  duty  on  the  part  of  the  carrier,  and  an  action  in  tort 

will  lie  to  recover  damages.     Redfield  on  Carriers,  §  422 ;   Beach 

on  Railways,  §  887;  Head  v.  Georgia  Pacific  R'y  Co.,  79  Ga. 

358;  II  Am.  St.  Rep.  434  (i).     In  the  case  last  cited,  it  was  held 

that  (we  quote  from  the  syllabus)  *'an  action  on  the  case  by  a 

passenger  against  a  railway  company  for  wrongfully  expelling  him 

from  a  train  with  force  and  violence,  though  the  declaration  allege 

a  contract  for  carriage,  is  not  for  breach  of  the  contract,  but  for  a 

tort  by  breach  of  duty,  and  punitive  as  well  as  actual  damages 

are  recoverable,  if  the  circumstances  of  the  particular  case  warrant 

such  recovery." 

The  Civil  Code,  §  3294,  provides:  **In  any  action  for  the 
breach  of  an  obligation  not  arising  from  contract,  where  the 
defendant  has  been  guilty  of  oppression,  fraud,  or  malice,  actual 
or  presumed,  the  jury,  in  addition  to  the  actual  damages,  may 
give  damages  for  the  sake  of  example,  and  by  way  of  punishing 
the  defendant." 

Here  the  action  was  clearly  in  tort  for  breach  of  duly,  and 
under  the  section  of  the  Code  quoted,  the  jury  was  authorized  to 
give  exemplary  damages,  if,  in  expelling  the  plaintiff,  the  defend- 
ant was  guilty  of  oppression,  fraud,  or  violence,  actual  or 
presumed. 

The  question  then  is,  Can  it  be  said,  in  view  of  the  facts  proved 
and  the  well-settled  rules  of  law  above  stated,  that  the  damages 
were  so  excessive  as  to  justify  the  court  in  disturbing  the  verdict 
on  that  ground? 

"The  rule  is  well  settled,  that  where  a  trespass  is  committed 
from  wanton  or  malicious  motives,  or  a  reckless  disregard  of  the 

I.  See  the  Head  Case  reported  with  the  Georgia  Cases  in  this  volume,  post. 
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rights  of  others,  or  under  circumstances  of  great  hardship  and 
oppression,  the  measure  and  amount  of  damages  are  matters  for 
the  jury  alone.  In  such  cases  courts  will  not  disturb  the  verdict 
on  the  ground  that  the  damages  are  excessive,  unless  the  amount 
of  damages  is  so  disproportionate  to  the  injury  proved  as  to  make 
it  clear  that  the  jury,  in  rendering  the  verdict,  must  have  acted 
under  the  influence  of  passion  or  prejudice."  Russell  v,  Denni- 
son,  45  Cal.  337. 

We  see  nothing  in  this  case  to  indicate  that  the  jury  acted 
under  the  influence  of  passion  or  prejudice,  and  in  our  opinion, 
the  verdict  cannot  be  disturbed  on  the  ground  that  the  damages 
were  excessive. 

It  is  also  contended  for  appellant  that  the  court  erred  in  giving 
certain  instructions  and  in  refusing  to  give  other  instructions  to 
the  jury. 

The  instructions  given  stated  the  law  of  the  case  fully  and  fairly, 
and  we  think  correctly.  The  instructions  refused  were  asked 
upon  the  theory  that  the  plaintiff  could  in  no  event  recover  more 
than  his  actual  damages,  and  that  such  damages  could  not  exceed 
the  cost  of  a  ticket  from  the  point  where  he  was  expelled  to  the 
point  of  his  destination,  together  with  a  reasonable  allowance  for 
his  loss  of  time. 

We  see  no  prejudicial  error  in  the  action  of  the  court  upon  the 
instructions  given  and  refused,  and  in  our  opinion,  the  judgment 
and  order  appealed  from  should  be  affirmed. 

Vanclief,  C,  and  Temple,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judgment 
and  order  are  affirmed. 

Patterson,  J.,  Harrison,  J.,  Garoutte,  J. 

REFUSAL  TO  PAY  FARE  ON  STREET  CAR  ACCORDING 
TO  THE  RULES  IN  FORCE  — RIGHT  TO  EJECT.  —  Plaintiff 
was  ejected  from  one  of  defendant's  street  cars  for  refusing  to 
deposit  fare  upon  entering  car,  and  brought  action  to  recover  dam- 
ages therefor.  On  the  trial  he  was  nonsuited  and  appealed  from  the 
judgment.  The  Supreme  Court  (per  Haynes,  C),  in  its  opinion, 
said:  '*  Among  the  rules  of  the  respondent  posted  in  the  car  was 
one  requiring  passengers  to  deposit  their  fare  upon  entering  the 
car.  This  rule  was  reasonable,  and  necessary  to  prevent  fraud  upon 
the  company.  Plaintiff  was  not  ignorant  of  the  rule,  as  shown  by 
his  testimony,  and  after  he  had  seated  himself  in  the  car,  and  had 
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ample  time  to  comply  with  this  rule,  his  attention  was  called  to  it, 
and  he  was  requested  to  pay  his  fare.  Instead  of  complying,  plain- 
tifl[  said  that  he  was  going  to  Yuba  City,  and  had  plenty  of  time  to 
pay.  The  driver  insisted  that  he  must  pay  then,  to  which  plaintiff 
retorted  that  he,  the  driver,  **  was  in  too  much  of  a  hurry,"  and  that 
he,  the  plaintiff,  **  would  take  a  little  time  on  that."  He  was  then 
told  to  get  off  the  car,  or  he  would  be  put  off.  Not  complying  with 
this  request,  the  driver  attempted  to  remove  him  from  the  car,  but 
was  unsuccessful ;  and  a  second  attempt  resulted  in  the  driver  being 
put  on  the  front  platform,  plaintiff  remarking,  **  If  you  have  any 
business  out  there  on  the  platform,  you  had  better  attend  to  it." 
The  driver  then  removed  an  iron  used  to  open  and  shut  the  door, 
and  went  into  the  car,  and  again  ordered  plaintiff  to  leave  the  car, 
which  he  then  did.  Appellant  was  not  struck  or  injured  in  any  way. 
He  had  ridden  about  a  block  and  a  half  before  his  attention  was 
called  to  the  payment  of  his  fare.  He  had  ample  time  and  oppor- 
tunity to  pay,  and  while  not  expressly  refusing  to  pay  his  fare,  his 
language  and  conduct  amounted  to  a  refusal  to  comply  with  a  rea- 
sonable rule  and  proper  request  made  by  respondent,  and  justified 
respondent  in  removing  him  from  the  car.  Civ.  Code,  §  2188. 
Kor  was  any  more  force,  or  appearance  of  force,  resorted  to  than 
was  necessary  to  secure  his  removal.  That  the  regulation  of  respond- 
ent and  the  demand  of  payment  of  the  fare  at  the  time  it  was 
demanded  were  reasonable  and  proper.  Civil  Code,  §§  2186  and 
2187.**  Judgment  affirmed.  Supreme  Courts  Calif ornia^  Marchy  iSpj. 
NYE  V.  MARYSVILLE  AND  YUBA  CITY  STREET  R.  R.  CO.,  97 
Cal.  461. 

EJECTION    OF    INFANT   PASSENGER    FROM    TRAIN  — 

EXCESSIVE  DAMAGES.  —  In  an  action  to  recover  damages  for 

the  ejection  of  plaintiff,  an  infant  of  the  age  of  ten  years,  a  verdict 

was  rendered  for  plaintiff  for  $500.     Defendant's  request  to  nonsuit 

was  refused.     On  appeal  the  court  (per  Harrison,  J.)  said:     '*  The 

motion  for  a  nonsuit  should  have  been  granted.     The  plaintiff,  in 

company  with  two  younger  sisters  and  another  girl  about  her  own 

age,  were  attending  school  at  Tropico,  in  the  county  of  Los  Angeles, 

and  on  the  morning  in  question  had  taken  passage  upon  the  cars  of 

the  defendant,  at  Bond  station,  for  the  purpose  of  being  carried  to 

Tropico  station,  about  a  mile  and  a  quarter  distant.     The  rate  of 

fare  between  Bond  station  and  Tropico  was  ten  cents.     When  the 

conductor  asked  for  their  fare  the  plaintiff  tendered  him  twenty  cents 

as  the  fare  for  herself  and  her  two  sisters.     The  conductor  told  her 

that  the  fare  was  ten  cents  for  each  of  them»  and  that  unless  they 
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paid  that  amount  of  fare  they  would  have  to  get  off.  He  also  told 
the  plaintiff  that  the  twenty  cents  was  enough  to  pay  for  two  of 
them,  but  that  the  others  would  have  to  get  off.  The  plaintiff  then 
told  the  conductor  that  she  did  not  like  to  go  on  without  the  others, 
and  that,  if  they  got  off,  she  would  get  off  too.  Thereupon  the 
conductor  handed  the  money  back  to  plaintiff,  and  when  the  next 
station  was  reached  he  stopped  the  train,  and  the  plaintiff,  with  her 
sisters  and  the  other  girl,  got  off.  There  was  no  evidence  of  the 
use  of  any  violence  or  oppression  or  force  toward  the  plaintiff  on  the 
part  of  the  defendant  or  its  employees;  on  the  contrary,  the  entire 
evidence  shows  that  the  conductor  was  civil  and  gentle  in  his  inter- 
course with  the  plaintiff.*'  The  court  held  that  the  verdict  was 
excessive,  there  being  no  evidence  to  justify  awarding  punitory  or 
exemplary  damages.  Judgment  reversed.  Supreme  Courts  Cali- 
fornia, September,  1895,  COX  V.  LOS  ANGELES  TERMINAL 
RAILWAY  CO.,  109  Gal.  100. 

SLOANE  ET  AL  V.  SOUTHERN  CALIFORNIA 

RAILWAY  COMPANY. 

Supreme  Court,  California,  March,  lSp6, 
[Reported  in  iii  Cal.  668.] 

EJECTION  FROM  TRAIN  —  RIGHT  OF  ACTION.  —  In  an  action  to  recover 
damages  for  wrongful  ejection  from  train  it  was  held  that  if  plaintiff  was 
wrongfully  prevented  by  defendant  from  completing  the  passage  for  which 
it  had  contracted  with  her,  she  could  either  bring  an  action  simply  for 
breach  of  contract  or  sue  in  tort  for  its  violation  of  duty  as  a  common  carrier. 

DUTY  OF  CARRIER.  —  It  was  the  duty  of  the  defendant  to  see  that  plaintiff 
was  not  deprived  of  her  right  to  a  passage  upon  its  cars. 

EVIDENCE  — PHYSICAL  AND  MENTAL  CONDITION.  —  Evidence  as  to 
plaintiff's  physical  condition  and  her  susceptibility  to  nervous  shocks  previ. 
ous  to  her  being  ejected  from  car  and  the  effect  upon  her  nervous  system  in 
the  manner  of  the  conductor  in  ejecting  her  from  the  car  was  admissible  10 
prove  damages  for  mental  suffering  and  humiliation. 

DAMAGES  —  MENTAL  SUFFERING  —  INSTRUCTION.  —  Although  mental 
suffering  alone  will  not  support  an  action,  yet  it  constitutes  an  aggravation 
of  damages  when  it  naturally  ensues  from  the  act  complained  of,  and  an 
instruction  to  consider  same  in  connection  with  bodily  harm  or  sufifering  in 
assessing  damages  was  proper. 

MENTAL  SUFFERING.  —The  subject  discussed  and  authorities  cited  in  the 
opinion  by  the  court. 

PREVIOUS  CONDITION  OF  PASSENGER'S  HEALTH. —  Whether  the 
defendant  or  its  agents  knew  of  plaintiff's  susceptibility  to  nervous  disturb- 
ance was  immaterial,  it  not  being  necessary  that  this  injury  should  have 
been  anticipated  in  order  to  entitle  her  to  a  recovery  therefor. 
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degree  of  care  after  ejection  —  question  for  jury.  — it 

was  a  question  for  the  jury  to  determine  whether  plaintiff  exercised  pru- 
dence after  being  ejected  from  defendant's  car,  and  if  so,  that  the  injury 
sustained   by   her  was  a  proper  element  of  damage  to  be  recovered. 

EXCESSIVE  DAMAGES.  —  A  verdict  and  judgment  for  $1,400  excessive,  where 

tbe  evidence  as  to  insulting  conduct  of  the  conductor  in  ejecting  plaintiff 

"was  meagre  and  the  effect  upon  plaintiff's  nervous  condition  was  of  brief 

daration,  and  judgment  ordered  reversed  unless  $1,000  remitted  from  the 

judgment. 

Department  I.  —  Appeal  from  judgment  for  plaintiff  in  the 
Superior  Court,  Riverside  County,  and  from  an  order  refusing  a 
new  trial.  The  facts  are  stated  in  the  opinion.  Judgment 
modified. 

William  J.  Hunsaker,  for  appellant. 

Works  &  Works,   and    Sweet,    Sloane   &    Kirby,    for 

respondents. 

Harrison^  J.  —  The  plaintiff,  Annie  L.  Sloane,   purchased 
a  ticket  April  8,  1894,  from  the  agent  of  the  defendant,  at  North 
Pomona,   for  passage   from   that   place  to  San   Diego,   and   on 
the  same  day  took  passage  upon  the  regular  passenger  train  of  the 
defendant.      Before  reaching  San  Bernardino  the  conductor  of 
the  train  took   up   her  ticket,    without  giving   her   any   check 
or  other  evidence  of  her  right  to  be  carried  to  San  Diego,  and  on 
arriving  at    San  Bernardino   she  was   required  to   change   cars, 
and  enter  another  train  of  cars  of  the  defendant.     After  entering 
this  train,  the  conductor  in  charge  thereof  demanded  of  her  her 
ticket,  and   upon  her  stating  to  him  that  she  had  given  it  to  the 
conductor  of  the  other  train,  and  the  circumstances  therewith, 
she  was  informed  by  him  that  she  must  either  pay  her  fare  or  leave 
the  train.      She  had  no  money  with  her,   and  when  the  train 
reached  East  Riverside  she  left  the  car.     After  getting  off  the 
train  she  started  to  walk  back  as  far  as  Colton  upon  the  railroad 
track,  a  distance  of  about  three  miles,  but  after  walking  a  portion 
of  the  way  secured  a  seat  in  a  passing  vehicle,  and  was  carried  to 
Colton,  where  she  spent  the  night  with  her  sister-in-law.     On 
the  next  day,  having  borrowed  some  money  with  which  to  pur- 
chase another  ticket,  she  resumed  her  passage,  and  was  carried  to 
San  Diego.     The  present  action  was  brought  to  recover  damages 
sustained  by  reason  of  the  wrongful  acts  of  the   defendant's 
agents.    The  cause  was  tried  by  a  jury,  and  a  verdict  rendered  in 
favor  of  the  plaintiff  for  the  sum  of  $1,400.     From  the  judgment 
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entered  thereon,  and  an  order  denying  a  new  trial,  the  defendant 
has  appealed. 

It  is  contended  by  the  appellant,  that,  as  the  plaintiff  left  the 
car  at  East  Riverside,  in  accordance  with  the  previous  directions 
of  the  conductor,  and  no  personal  violence  was  used  or  displayed 
toward  her,  her  only  right  of  action  is  for  a  breach  of  the  defend- 
ant's contract  to  carry  her  to  San  Diego,  and  that  the  extent  of 
her  recovery  therefor  is  the  price  paid  for  the  second  ticket,  and 
a  reasonable  compensation  for  the  loss  of  time  sustained  by  her. 
The  plaintiff's  right  of  action  against  the  defendant  is  not,  how- 
ever, limited  to  the  breach  of  its  contract  to  carry  her  to  San 
Diego,  but  includes  full  redress  for  the  wrongs  sustained  by  her 
by  reason  of  the  defendant's  violation  of  the  obligations  which  it 
assumed  in  entering  into  such  contract.  If  she  was  wrongfully 
prevented  by  the  defendant  from  completing  the  passage  to  San 
Diego,  for  which  it  had  contracted  with  her,  she  could  either 
bring  an  action  simply  for  the  breach  of  this  contract,  or  she  could 
sue  it  in  tort  for  its  violation  of  the  duty  as  common  carrier, 
which  it  assumed  upon  entering  into  such  contract.  Jones  v. 
Steamship  Cortes,  17  Cal.  487;  79  Am.  Dec.  142;  Head  v. 
Georgia,  etc.,  R.  R.  Co.,  79  Ga.  358  (i),  11  Am.  St.  Rep.  434; 
Carsten  v.  Northern  Pac.  R.  R.  Co.,  44  Minn.  454;  20  Am.  St. 
Rep.  589.  The  complaint  in  the  present  case  is  not  merely  for 
the  breach  of  the  contract,  nor  is  it  merely  for  the  wrong  com- 
mitted in  excluding  her  from  the  car,  but  it  is  to  recover  the  dam- 
ages sustained  by  her  by  reason  of  the  wrongful  acts  committed  by 
the  defendant  in  the  violation  of  its  contract.  It  is  in  the  nature 
of  an  action  on  the  case,  arising  out  of  the  conduct  of  the  defend- 
ant in  wrongfully  depriving  her  of  her  ticket,  and  thereafter,  by 
reason  of  such  wrongful  act,  excluding  her  from  its  car,  and  refus- 
ing to  carry  out  its  contract.  Although  her  action  is  for  the  tort 
resulting  from  the  defendant's  conduct,  the  wrong  which  pro- 
duced that  result  was  twofold  —  depriving,  her  of  the  evidence  of 
its  contract  to  carry  her  to  San  Diego,  and  afterward  excluding 
her  from  its  car  for  failure  to  produce  the  evidence  of  which  it  had 
wrongfully  deprived  her.  For  the  purpose  of  giving  her  this 
right  of  action,  it  is  immaterial  that  these  different  acts  were  by 
different  agents  of  the  defendant.  If  the  conductor  who  took  up 
the  ticket  had  himself,  at  a  subsequent  point  in  the  trip,  excluded 

I.  See  the  case  ot  Head  v,  Georgia,  etc.,  R.  R.  Co.,  79  Ga.  358,  reported  in 
this  volume, /t'f/. 
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Vier  from  failure  to  exhibit  it,  the  h'ability  of  the  defendant  would 

not  be  questioned.     Its  liability  is  the  same,  notwithstanding,  for 

its  own  convenience,  it  has  intrusted  the  management  of  its  train 

to  difierent  conductors.     Muckle  v.  Rochester  R  y.  Co.,  79  Hun. 

32.     The  plaintiff  was  not  called  upon  to  question  the  right  of 

the  first  conductor  in  taking  up  her  ticket,  and  it  was  the  duty 

of  the  defendant  to  see  that  she  was  not  thereby  deprived  of  her 

right  to  a  passage  upon  its  cars. 

In  her  testimony  regarding  her  exclusion  from  the  cars  the 
plaintiff  recounted  the  interview  between  her  and  the  conductor, 
and  the  manner  in  which  she  was  directed  to  leave  the  car,  and  it 
was  claimed  at  the  trial  that  she  had  been  thereby  subjected  to 
humiliation  and  indignity  for  which  she  was  entitled  to  redress. 
Counsel  for  the  appellant  does  not  question,  as  a  proposition  of 
law,  that,  if  the  conductor  was  insulting  and  violent  in  removing 
her,  such  treatment  forms  an  element  of  damage  to  be  recovered 
by  her;  but  he  maintains  that  the  evidence  fails  to  show  such  con- 
duct. The  evidence  was,  however,  before  the  jury,  and  they 
were  properly  instructed  in  reference  thereto ;  and,  although  it 
might  be  urged  upon  them  that  this  evidence  was  insufficient  to 
establish  such  conduct,  we  cannot  say,  as  a  matter  of  law,  that  it 
was  not  proper  to  submit  the  question  to  their  judgment. 

Evidence  was  given  at  the  trial  tending  to  show  that  Mrs. 
Sloane  had  been  previously  subject  to  insomnia,  and  also  to 
nervous  shocks  and  paroxysms,  and  that,  owing  to  her  physical 
condition,  she  was  subject  to  a  recurrence  of  these  shocks  or 
nervous  disorder  if  placed  under  any  great  mental  excitement, 
and  that  by  reason  of  the  excitement  caused  by  her  exclusion 
from  the  car  there  had  been  a  recurrence  of  insomnia  and  of  these 
paroxysms.  The  court  instructed  the  jury  that,  if  they  found 
for  the  plaintiff,  "in  assessing  damages,  if  it  appears  from  the 
evidence  that  the  plaintiff,  Annie  L.  Sloane,  was  wrongfully 
deprived  of  her  right  to  ride  on  defendant's  cars,  and  expelled 
therefrom  in  a  manner,  and  under  circumstances,  calculated  to 
inflict,  and  which  did  inflict,  feelings  of  indignity  and  insult,  the 
juiy  is  authorized  to  consider,  under  the  evidence,  the  injured 
feelings  of  the  plaintiff,  the  indignity  endured,  her  mental  suffer- 
ing, the  humiliation  and  wounded  pride  which  one  in  her  con- 
dition of  life  and  standing  in  the  community  would  experience, 
together  with  any  bodily  harm  or  suffering  occasioned,  and  to 
award  such  an  amount  for  damages  as  will  compensate  her  for  such 
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humiliation,  suffering,  and  other  detriment."  The  jury  were  not 
specially  instructed  with  reference  to  any  damages  that  might  have 
been  sustained  by  reason  of  the  recurrence  of  this  disturbance  of 
the  nervous  system,  but  it  is  reasonable  to  suppose  that  the  above 
evidence  was  offered  by  the  plaintiffs  for  the  purpose  of  recover- 
ing damages  for  the  injury  that  might  be  thus  established,  and 
that  under  that  portion  of  the  above  instruction  in  which  the  jury 
were  authorized  in  assessing  damages  to  consider  "any  bodily 
harm  or  suffering  occasioned"  by  the  expulsion  of  Mrs.  Sloane 
from  the  cars,  it  was  intended  that  they  should  consider  this  evi- 
dence, and  the  injury  which  it  established.  The  defendant 
objected  to  the  introduction  of  the  evidence,  and  excepted  to  the 
instruction,  and  insists  that  under  no  circumstances  could  the 
jury  consider  this  effect  upon  the  plaintiff  as  an  element  of  dam- 
age for  which  the  defendant  is  liable ;  that  the  court  should  not 
have  directed  the  jury  to  consider  any  mental  suffering  experi- 
enced by  her. 

Counsel  for  the  appellant  has  discussed  in  his  brief  the  want  of 
liability  on  the  part  of  the  defendant  for  any  damages  for  mental 
suffering,  and  has  cited  many  authorities  in  support  of  the  propo- 
sition that  mere  mental  anxiety,  unaccompanied  with  bodily 
injury  or  apprehended  peril,  does  not  afford  a  right  of  action. 
To  the  extent  that  the  term  **  mental  suffering"  is  included  in  the 
above  instruction,  this  proposition  is  inapplicable.  The  term,  as 
there  used,  is  to  be  construed  with  reference  to  the  context  in 
which  it  occurs.  The  ** mental  suffering**  there  named  is  not  the 
mental  anguish  or  pain  referred  to  in  the  above  proposition  cited 
by  the  appellant,  but  is  the  mental  experience  which  is  con- 
comitant with  the  insult,  indignity,  and  humiliation  named  in  the 
instruction.  It  would  be  a  contradiction  of  terms  to  hold  that 
the  individual  whose  pride  had  been  humiliated,  or  whose  dignity 
had.  been  insulted,  had  no  mental  suffering  in  connection  there- 
with, or  that  this  humiliation  and  insult  did  not  of  themselves 
constitute  mental  suffering;  that  he  could  have  redress  for  the 
injured  pride,  but  not  for  the  mental  suffering  it  produced. 
Although  mental  suffering  alone  will  not  support  an  action,  yet 
it  constitutes  an  aggravation  of  damages  when  it  naturally  ensues 
from  the  act  complained  of.      3  Sutherland  on  Damages,  §  1245. 

The  real  question  presented  by  the  objections  and  exception  of 
the  appellant  is,  whether  the  subsequent  nervous  disturbance  of 
the  plaintiff  was  a  suffering  of  the  body  or  of  the  mind.     The 
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intetdependence  of  the  mind  and  body  is  in  many  respects  so 
close  that  it  is  impossible,  to  distinguish  their  respective  influence 
upon  each  other.     It  must  be  conceded  that  a  nervous  shock  or 
paroxysm,  or  a  disturbance  of  the  nervous  system,  is  distinct  from 
mental  anguish,  and  falls  within  the  physiological,  rather  than 
the  psychological,  branch  of  the  human  organism.     It  is  a  matter 
of   general  knowledge   that  an  attack  of  sudden  fright   or  an 
exposure  to  imminent  peril  has  produced  in  individuals  a  com- 
plete change  in  their  nervous  system,  and  rendered  one  who  was 
physically  strong  and  vigorous  weak  and  timid.     Such  a  result 
must  be  regarded  as  an  injury  to  the  body  rather  than  to  the 
mind,  even  though  the  mind  be  at  the  same  time  injuriously 
affected.     Whatever  may  be  the  influence  by  which  the  nervous 
system  is  affected,  its  action  under  that  influence  is  entirely  dis- 
tinct from  the  mental  process  which  is  set  in  motion  by  the  brain. 
The  nerves  and  nerve  centers  of  the  body  are  a  part  of  the  physical 
system,  and   are   not  only  susceptible  of  lesion  from  external 
causes,  but  are  also  liable  to  be  weakened  and  destroyed  from 
causes  primarily  acting  upon  the  mind.     If  these  nerves  or  the 
entire  nervous  system  is  thus  affected,  there  is  a  physical  injury 
thereby  produced,   and,   if  the  primal  cause  of  this   injury   is 
tortious,  it  is  immaterial  whether  it  is  direct,  as  by  a  blow,  or 
indirect  through  some  action  upon  the  mind. 

This  subject  received  a  very  careful  and  elaborate  consideration 
in  the  case  of  Bell  v.  Great  Northern  R*y  Co.,  L.  R.  26  Ir.  428. 
Mrs.  Bell  was  a  passenger  upon  one  of  the  defendant's  trains,  and 
by  reason  of  the  defendant's  negligence  in  the  management  of  its 
train  suffered  great  fright,  in  consequence  of  which  her  health 
was  seriously  impaired.      She  had  previously   been   a  strong, 
healthy  woman,  but  it  was  shown  that  after  this  occurrence  she 
suffered    from    fright    and    nervous  shock,   was  troubled  with 
insomnia,  and  that  her  health  was  seriously  impaired.     The  jury 
were  instructed  that  if,  in  their  opinion,  great  fright  was  a  reason- 
able and  natural   consequence   of  the   circumstances  in   which 
the   defendants,    by    their    negligence,    had    placed    her,    and 
that  she  was  actually   put  in   fright  by  those  circumstances, 
and  if  the   injury  to   her   health    was,    in    their   opinion,  the 
reasonable  and  natural   consequence  of   such  great   fright,  and 
was  actually  occasioned   thereby,  the  plaintiff  was  entitled   to 
Tccover  damages    for  such   injury.      It    was    objected   to    this 
mstnictlon  that  unless  the  fright  was  accompanied  by  physical 
Vou  Vlli  —  6 
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injury,  even  though  there  might  be  a  nervous  shock  occa- 
sioned by  the  fright,  such  damages  would  be  too  remote.  In 
holding  that  this  objection  was  not  well  founded,  and  that  the 
nervous  shock  was  to  be  considered  as  a  bodily  injury,  the  court 
held  that,  if  such  bodily  injury  might  be  a  natural  consequence  of 
fright,  it  was  an  element  of  damage  for  which  a  recovery  might 
be  had,  and,  referring  to  the  contention  of  the  defendant,  said: 
"It  is  admitted  that  as  the  negligence  caused  fright,  if  the  fright 
contemporaneously  caused  physical  injury,  the  damage  would 
not  be  too  remote.  The  distinction  insisted  upon  is  one  of  time 
only.  The  proposition  is  that,  although  if  an  act  of  negligence 
produces  such  an  effect  upon  particular  structures  of  the  body 
as  at  the  moment  to  afford  palpable  evidence  of  physical  injury, 
the  relation  of  proximate  cause  and  effect  exists  between  such 
negligence  and  the  injury,  yet  such  relation  cannot  in  law  exist  in 
the  case  of  a  similar  act  producing  upon  the  same  structures  an 
effect  which,  at  a  subsequent  time  —  say  a  week,  a  fortnight,  or 
a  month  —  must  result  without  any  intervening  cause  in  the  same 
physical  injury.  As  well  might  it  be  said  that  a  death  caused  by 
poison  is  not  to  be  attributed  to  the  person  who  administered  it, 
because  the  mortal  effect  is  not  produced  contemporaneously 
with  its  administration;  "  and  at  the  close  of  his  opinion  Lord 
Chief  Baron  Palles  says :  *'  In  conclusion,  I  am  of  the  opinion  that, 
as  the  relation  between  fright  and  injury  to  the  nerve  and  brain 
structures  of  the  body  is  a  matter  which  depends  entirely  upon 
scientific  and  medical  testimony,  it  is  impossible  for  any  court  to 
lay  down  as  a  matter  of  law  that  if  negligence  cause  fright,  and 
such  fright  in  its  turn  so  affect  such  structures  as  to  cause  injury 
to  health,  such  injury  cannot  be  a  consequence  which,  in  the 
ordinary  course  of  things,  would  flow  from  the  negligence,  unless 
such  injury  accompanied  such  negligence  in  point  of  time." 

This  case  is  quoted  at  great  length  and  with  approval  in  the 
eighth  edition  of  Mr.  Sedgwick's  treatise  on  Damages,  §  860, 
Mr.  Beven,  in  the  recent  edition  of  his  work  on  Negligence, 
volume  I,  pages  77-81,  also  comments  upon  it  with  great  approval. 
In  Purcell  v.  St.  Paul  City  R'y  Co.,  48  Minn.  134,  the  defendant 
so  negligently  managed  one  of  its  cars  that  a  collision  with  an 
approaching  cable  car  seemed  imminent,  and  was  so  nearly  caused 
that  the  attendant  confusion  of  ringing  alarm  bells,  and  of  pas- 
sengers rushing  out,  produced  in  the  plaintiff,  who  was  a  passen- 
ger oti  the  car,  a  sudden  fright  which  threw  her  into  convulsions, 


Carrier  of  Persons.  83 

and,  she  being  then  pregnant,  caused  in  her  a  miscarriage  and 
subsequent  illness.  The  court  held  that  the  defendant's  negli- 
gence was  the  proximate  cause  of  the  plaintiff's  injury,  and  that 
it  was  liable  therefor,  even  though  the  immediate  result  of  the 
n^ligence  was  only  fright,  saying:  "A  mental  shock  or  disturb- 
ance sometimes  causes  injury  or  illness  of  body,  especially  of  the 
nervous  system.  * '  See,  also,  Canning  v,  Williamstown,  i  Cush. 
451;  Seger  v.  Barkhampsted,  22  Conn.  290;  Mann  Boudoir  Car 
Co.  V.  Dupre,  54  Fed.  Rep.  646;  Stutz  v.  Chicago,  etc.,  R'y  Co.> 
73  Wis.  147;  9  Am.  St.  Rep.  769;  Razzo  v,  Varni,  81  Cal.  289. 
**It  is  a  physical  injury  to  the  person  to  be  thrown  out  of  a  wagon^ 
or  to  be  compelled  to  jump  out,  even  though  the  harm  done  con- 
sists mainly  of  nervous  shock,"  Warren  v.  Boston,  etc.,  R.  R. 
Co.,  163  Mass.  484. 

The  mental  condition  which  superinduced  the  bodily  harm  in 
the  foregoing  cases  was  fright,  but  the  character  of  the  mental 
excitation  by  which  the  injury  to  the  body  is  produced  is  imma- 
terial.    If  it  can  be  established  that  the  bodily  harm  is  the  direct 
result  of  the  condition,  without  any  intervening  cause,  it  must 
be  held  that  the  act  which  caused  the  condition  set  in  motion  the 
agencies  by  which  the  injury  was  produced,  and  is  the  proximate 
cause  of  such  injury.     Whether  the  indignity  and  humiliation 
suffered  by  Mrs.  Sloane  caused  the  nervous  paroxysm,  and  the 
injury  to  her  health  from  which  she  subsequently  suffered,  was  a 
question  of  fact  to  be  determined  by  the  jury.     There  was  evi- 
dence before  them  tending  to  establish  such  fact,  and  if  they  were 
satisfied  from  that  evidence  that  these  results  were  directly  trace- 
able to  that  cause,  and  that  her  expulsion  from  the  car  had  pro- 
duced in  her  such  a  disturbance  of  her  nervous  system  as  resulted 
in  these  paroxysms,  they  were   authorized  to  include  in  their 
verdict  whatever  damage  she  had  thus  sustained. 

Whether  the  defendant  or  its  agents  knew  of  her  susceptibility 
to  nervous  disturbance  was  immaterial.  She  had  the  same  rights 
as  any  other  person  who  might  become  a  passenger  on  its  road, 
and  was  entitled  to  as  high  degree  of  care  on  its  part.  It  was  not 
necessary  that  this  injury  should  have  been  anticipated  in  order 
to  entitle  her  to  a  recovery  therefor.  Civ.  Code,  §  3333.  If 
the  facts  under  which  she  was  excluded  from  the  car  would  be  an 
act  of  negligence  on  the  part  of  the  defendant  as  to  any  and  all 
persons,  whoever  might  sustain  injury  by  such  act  would  be 
entitled  to  recover  to  the  full  extent  of  his  injury,  irrespective  of 
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his  previous  physical  condition  or  susceptibility  to  harm.  In 
Baltimore  City  R.  R.  Co.  v.  Kemp,  6i  Md.  74,  619,  48  Am.  Rep. 
134  (i),  the  plaintiff  was  injured  upon  a  car  of  the  defendant,  and 
thereafter  a  cancer  developed  itself  upon  her  breast  at  the  place 
where  she  had  been  hurt.  Testimony  was  given  to  the  effect 
that  such  hurt  was  sufficient  to  cause  the  development  of  the 
cancer,  and  that,  in  the  opinion  of  the  experts,  they  would 
attribute  it  to  that  cause.  It  was  shown  that  previous  to  the 
accident  she  had  been  in  apparently  good  health  and  condition. 
The  court  held  that  it  was  for  the  jury  to  determine  from  the  evi- 
dence whether  the  cancer  did  result  from  the  injury,  and,  if  so, 
that  the  defendant  was  liable,  even  though  it  had  no  reason  to 
anticipate  such  a  result.  **It  is  not  for  the  defendants  to  say 
that,  because  they  did  not  or  could  not  in  fact  anticipate  such  a 
result  of  their  negligent  act,  they  must,  therefore,  be  exonerated 
from  liability  for  such  consequences  as  ensued.  They  must  be 
taken  to  know  and  to  contemplate  all  the  natural  and  proximate 
consequences,  not  only  that  certainly  would,  but  that  probably 
might,  flow  from  their  wrongful  act."  See.  also,  Fell  v.  Northern 
Pac.  R*y  Co.,  44  Fed.  Rep.  253  (2). 

The  court  properly  left  to  the  jury  to  determine  whether  Mrs. 
Sloane  exercised  reasonable  prudence  in  undertaking  the  walk 
from  East  Riverside  to  Colton,  and,  if  so,  that  the  injury  sus- 
tained by  her  was  a  proper  element  of  damage  to  be  recovered. 
It  could  not  say  as  matter  of  law.  or  instruct  the  jury,  that  under 
the  evidence  before  them  such  walk  was  or  was  not  necessary,  or 
whether  the  route  selected  by  her  was  the  most  feasible;  nor 
would  it  have  been  justified  in  directing  them  not  to  allow  com- 
pensation for  any  injury  sustained  by  the  walk,  upon  the  ground 
that  if  she  had  waited  a  few  hours  she  could  have  gone  upon  the 
cars.     Malone  z/.  Pittsburg,  etc.,  R.  R.,  152  Pa.  St.  390. 

The  refusal  of  the  court  to  strike  out  certain  portions  of  the 
complaint  as  irrelevant  is  not  a  ground  for  reversal  of  the  judg- 
ment. The  matter  embraced  therein  was  relevant  to  the  plain- 
tiff's right  of  recovery,  and  they  were  justified  in  setting  forth  in 


I.  Baltimore  City  R.  R.  Co.  v.  Kemp.         2.  Fell  v.  Northern  Pac.  R.   R.  Co.. 
61  Md.  74  and  619.  is  reported  in  3  Am.     44  Fed.  Rep.  248,  253,  is  reported  in  7 
Neg.  Cas.  655  and  677,  where  the  ques-     Am.  Neg.  Cas.  604. 
tion  discussed   in   the   case   at  bar  is 
treated  at  some  length. 
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their  complaint  the  several  acts  of  the  defendant  which  consti- 
tuted the  wrong  for  which  they  sought  redress.     The  defendant 
does  not  claim  to  have  been  prejudiced  by  any  of  the  probative 
matters  contained  in  these  allegations,  and,  even  if  this  matter 
might  have  been  properly  struck  out  by  the  court,  after  the  cause 
has  been  tried  upon  its  merits  the  judgment  will  not  be  reversed 
for  such  technical  error. 

The  demurrer  to  the  complaint  was  properly  overruled.  The 
cause  of  action  set  forth  therein  is  neither  ambiguous  nor  uncertain. 
It  clearly  states  a  single  ground  of  recovery,  viz.,  the  unlawful 
violation  by  the  defendant  of  the  obligation  it  had  assumed  to 
carry  Mrs.  Sloane  to  San  Diego;  and  although  the  damages 
caused  to  her  by  this  violation  of  its  obligation  were  made  up  of 
the  injuries  to  her  person,  as  well  as  the  money  paid  by  her  as 
the  consideration  of  this  obligation,  they  all  resulted  from  the 
wrong  committed  by  the  defendant.  It  was  necessary  that  she 
should  point  out  the  particulars  in  which  she  had  sustained 
injuries  from  the  defendant  —  the  humiliation,  injuries  to  her 
health,  etc.  —  in  order  that  evidence  thereof  might  be  given  at 
the  trial,  and  also  that  the  defendant  might  be  prepared  to  meet 
such  evidence ;  but  it  was  not  necessary  that  she  should  designate 
the  particular  amount  of  damage  which  she  had  sustained  by 
reason  of  the  indignity  that  she  had  been  compelled  to  undergo, 
distinct  from  the  amount  sustained  from  the  injury  to  her  health. 
These  elements  of  damage  were  not  capable  of  computation,  nor 
would  evidence  of  such  amount  have  been  admissible.  This 
amount  was  to  be  determined  by  the  jury  in  the  exercise  of  an 
intelligent  discretion. 

Neither  does  the  action  of  the  court  in  striking  out  a  portion  of 

the  defendant's  answer  justify  a  reversal  of  the  judgment.     The 

denial  of  an  allegation  in  the  complaint  for  want  of  sufficient 

information  and  belief  to  enable  the  defendant  to  answer  the 

same,  justifies  the  court  in  disregarding  or  striking  out  such  denial, 

if  the   matter  is   presumptively  within  the   knowledge   of   the 

defendant;  and  although  a  corporation  does  not  itself  have  any 

knowledge  of  the  matters  alleged,  but  is  compelled  to  act  through 

its  officers,  whose  information  may  be  derived  from  others,  yet  it 

cannot  place  its  denials  upon  its  want  of  information  and  belief 

if  the  matters  alleged  were  presumptively  within  the  knowledge 

of  any  of  its  officers,  even  though  the  officer  verifying  the  answer 

was  himself  without  any  information  or  belief  upon  the  subject. 
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In  the  present  case  it  moreover  clearly  appears  that  the  defend- 
ant was  not  prejudiced  by  the  action  of  the  court.  In  a  separate 
defense  to  the  action,  the  defendant  directly  alleged  many  of  the 
facts  which  in  the  portion  of  the  answer  thus  struck  out  it  had 
denied  for  want  of  information  and  belief,  and  although  an 
admission  in  one  defense  is  not  available  as  against  a  denial  in 
another,  it  is  competent  for  the  court  to  consider  such  admission, 
for  the  purpose  of  determining  whether  the  answer  containing  the 
denial  is  sham  or  evasive.  After  the  ruling  of  the  court  the 
defendant  amended  its  answer  by  directly  denying  the  matters 
alleged  in  one  of  the  paragraphs  which  the  court  held  had  been 
insufficiently  denied,  and  at  the  trial  it  stipulated  to  the  truth  of 
the  matters  that  had  been  denied  by  it  in  another  of  the  para- 
graphs which  was  stricken  out.  The  defendant  was,  therefore, 
not  precluded  from  defending  the  action  in  any  particular  upon 
which  it  relied.  After  a  cause  has  been  tried  upon  its  merits,  a 
ruling  of  the  court,  either  in  striking  out,  or  in  refusing  to  strike 
out,  a  portion  of  a  pleading,  will  not  justify  a  reversal  of  the 
judgment,  if  it  appears  that  the  party  against  whom  the  ruling 
was  made  has  not  been  prejudiced  thereby,  and  has  been  able  to 
present  to  the  court  his  entire  cause  of  action  or  defense.  Mere 
technical  error,  unaccompanied  by  injury,  will  be  disregarded. 
Code  Civ.  Proc,  §  475. 

The  court  did  not  err  in  its  instructions  to  the  jury  respecting 
the  measure  of  care  which  a  railroad  company  must  exercise 
towards  its  passengers.  Rorer  on  Railroads,  95 1 ;  Georgia  R.  R- 
V.  Homer,  73  Ga.  25 1  (i).  The  passenger  is  not  required  to  ques- 
tion the  action  of  the  conductor  in  taking  up  his  ticket,  but  has 
to  assume  that  his  conduct  in  taking  or  withholding  the  ticket  is 
in  accordance  with  the  rules  of  the  company.  It  is,  therefore, 
incumbent  upon  the  conductor  to  exercise  more  than  ordinary 
care  in  seeing  that  after  he  has  taken  the  ticket  from  the  passen- 
ger the  latter  shall  be  provided  with  the  means  of  continuing  the 
journey.  It  is  not  error  to  hold  that  this  requires  extreme  care 
and  diligence. 

We  are  of  the  opinion,  however,  that  the  damages  allowed  by 
the  jury  were  excessive,  and  not  justified  by  the  evidence.  They 
were   properly   told    that    they   could   not   award   the   plaintiff 

I.  See  abstract  of  the  Homer  Case,  reported  with  the  Georgia  Cases  in  this 
volume,  post. 
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exemplary  damages,  but  only  such  as  would  be  a  full  and  fair 
compensation  to  her  for  the  injury  and  detriment  she  had  suffered 
as  the  proximate  results  of  the  defendant's  wrongful  acts.     The 
testimony  tending  to  show  that  the  conductor  was  rude  and  insult- 
ing in  directing  her  to  leave  the  train  at  East  Riverside  is  quite 
meagre,  and  consists  more  of  her  statement  of  its  character  than 
of  the  language  used  by  him.     The  jury  were  instructed  that,  in 
estimating  the  amount  of  damages  she  could  recover  by  reason  of 
the  humiliation  in  being  excluded  from  the  car,  they  were  not  at 
liberty  to  consider  her  peculiar  nervous  temperament,  but  to  allow 
only  such  damages  as  would  have  resulted  to  a  person  of  ordinary 
or  usual  temperament.      So,   too,  the  evidence  concerning  the 
effect  of  this  expulsion  from  the  car  upon  her  nervous  condition 
consists  more  of  general  statements  than  of  details,  and  it  does 
not  appear  that  this  effect  was  of  more  than  brief  duration.     She 
does  not  claim  to  have  sustained  any  direct  physical  injury  by 
reason  of  the  walk  to  Colton.     She  testifies,  as  do  also  her  hus- 
band and  Dr.  Averhill,  that,  except  for  her  nervous  condition, 
she  was  in  fair  health,  and  that  she  was  abundantly  able  to  take  a 
walk  of  two  or  three  miles,  and  it  is  not  suggested  that  the  walk 
had  any  effect  upon  her  nervous  condition,  or  that  she  suffered 
any  direct  inconvenience  therefrom  after  her  return  from  San 
Diego.      The  walk  itself   was  not  attended  with   any   unusual 
inconvenience.     It  was  upon  the  railroad  track,  in  a  level  country, 
on  an  afternoon  in  April.     The  distance  is  not  given,  but,  after 
going  about  a  mile  or  so,  as  far  as  the  railroad  bridge,  she  was 
taken  into  a  passing  vehicle  and  carried  to  Colton.     While  the 
amount  of  damages  that  may  be  awarded  in  a  case  like  the  present 
is  in  the  discretion  of  the  jury,  it  must  be  a  reasonable  and  not 
an  unlimited  discretion,  and  must  be  exercised  intelligently  and 
in  harmony  with  the  testimony  before  them.     We  think  that  the 
jury  in  the  present  case  must  have  been  influenced  by  other  con- 
siderations than  the  testimony  before  them  in  arriving  at  the 
amount  of  their  verdict. 

The  judgment  and  order  denying  a  new  trial  are  reversed, 
unless  the  plaintiffs  shall,  within  thirty  days  after  the  filing  of  the 
remittitur  in  the  Superior  Court,  file  with  the  clerk,  and  give  to 
the  defendant,  a  stipulation  remitting  from  the  judgment  the  sum 
o(  $i,ooo.  If  such  stipulation  be  so  filed  and  delivered,  the 
Superior  Court  is  directed  to  amend  the  judgment  in  conformity 
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therewith,  and  thereupon  the  judgment  and  order  shall  stand 
affirmed. 

Van  Fleet,  J.,  and  Garoutte,  J.,  concurred. 

Hearing  in  bank  denied. 

EJECTING     DISORDERLY     PASSENGER    FROM     CAR  — 
ASSAULT  BY  CONDUCTOR  — EXCESSIVE  DAMAGES.  —  In 
an  action  to  recover  damages  for  an  assault  committed  by  a  con- 
ductor in  ejecting  plaintiff  from  one  of  defendant's  cars   where  it 
appeared  that  plaintiff  was  one  of  a  boisterous  party  and  used  pro- 
fane and  obscene  language  and  abused  the  conductor  and  in  being 
ejected  from  the  train  was  slightly  injured,  it  was  error  to  charge 
that  plaintiff  was  entitled  to  punitive  damages  where  the  evidence 
did  not  show  gross  or  malicious  conduct  on  the  part  of  the  conductor, 
and  a  verdict  for  $5,000  was  excessive.     On  the  question  of  damages 
the  court  (per  McFarland,  J.)  said:     **  There  is  no  pretense  that 
plaintiff  suffered  any  serious  injury.     He  complained  of  a  bruised 
leg,  but  the  testimony  of  his  physician  shows  only  trifling^  injury. 
In  his  complaint  he  claims  only  ten  dollars  for  loss  of  time,  and  five 
dollars  for  his  doctor's  bill.     Under  the  circumstances  shown  by  the 
evidence,  he  certainly  was  not  entitled  to  much  for  humiliation  or 
injury  to  his  dignity.     Under  any  view,  as  favorable  to  plaintiff  as 
could   be   justly   taken,    the  damages   awarded    should   not    have 
exceeded  at  the  utmost  limit  a  few  hundred  dollars.     Yet  the  verdict 
was  for  five  thousand  dollars.     The  excessive  verdict  was  no  doubt 
the  result,  to  a  great  extent,  of  the  erroneous  instructions  of  the 
court,  given  in  various  forms,  that  the  case  was  one  in  which  puni- 
tive or  vindictive  damages  might  be  awarded  against  the  defendant. 
It  is  not  to  be  supposed  that  the  jury  really  thought  that  plaintiff 
had  suffered  actual  damage  to  the  extent  awarded  by  the  verdict. 
Indeed,  counsel  for  plaintiff  say  that  the  verdict  rests  mainly  upon 
**  the  gross  and  malicious   conduct  of  the  defendant  toward  "  the 
plaintiff.     And  yet  it  is  quite  clear  that  **  the  defendant" — the 
employer  of  the  conductor  —  was  not  guilty  of  any  **  gross  and 
malicious  conduct."    Judgment  reversed.    Supreme  Court,  California, 
June,  1896,     WARNER  V.  SOUTHERN   PACIFIC  CO.,  113  Cal. 

105  (0. 

I.  In  the  Warner  Case  the  court,  on  147  U.  S.  loi;  Keene  v,  Lizardi,  8  La. 

the  question  of  punitory  or  vindictive  26;  Hagan  v.  Providence,  etc.  R.  R* 

damages,  cited  a  number  of  authori-  Co.,  3  R.  I.  88;  Gorman  v.  Southern 

ties,   among    them  being  Stephenson  Pac.  Co.,  gy  Cal.  i  (reported  in  8  Am. 

V.  Southern  Pacific  Co.,  93  Cal.  558;  Neg.  Cas.,  69,  ante)\  Wardrobe  r.  Call- 

Lake  Shore,  etc.  R*y  Co.  v.  Prentice,  fornia    Stage    Co.,   7   Cal.   119;    The 
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EJECTION      FROM     TRAIN  —  MILEAGE     TICKET—  DIS- 
CRIMINATION. —  In  an  action  for  damages  for  ejection  from  one 
of  defendant's  trains  the  main  question  was  whether  plaintiff,  at  the 
lime  he  purchased  his  mileage  tickets,  was  notified  by  defendant's 
agents  that  they  would  not  be  accepted  for  fare  over  certain  portions 
of  defendant's  railroad.     There  was  a  verdict  for  defendant  which 
was  affirmed  on  appeal.     The  court  (per  Elbert,  J.)  said:     **  The 
real  question  at  issue  was  whether  the  plaintiff  was  notified,  at  the 
time  of  the  purchase  of  the  ticket,  that  it  was  not  good  and  would 
not  be  received  for  fare  between  Salida  and  Leadville;  and  the  offer 
to  prove  that  the  defendant  company  had  sold  a  mileage  ticket  to 
another  party  with  a  different  limitation,  or  with  no  limitation,  or 
that  they  had  in  one  or  more  instances  waived  the  limitation,  was 
not  pertinent  to  the  issue.     These  mileage  tickets  were  issued  by  the 
defendant  company  to  large  shippers  and  commercial  travelers,  and 
not  to  the  general  public.     They  were  at  a  lower  rate  than  the 
regular  fare,  and  issued  ex  tnera  gratia  to  parties  doing  a  greater  or 
less  amount  of   business  upon  their   line.      With  respect  to  such 
tickets  no  question  of  unjust  discrimination  can  arise.*'     Judgment 
aflSnned.     Supreme  Court,   Colorado,  October  Term,  1886,     OPPEN- 
HEIMER  V.  DENVER,  RIO  GRANDE  R.  R.  CO.,  9  Colo.  320. 


WRIGHT  V.  CHICAGO,  BURLINGTON  AND 
QUINCY  RAILROAD  COMPANY. 

Court  of  Appeals,  Colorado,  September  Term,  i8pj, 
[Reported  in  4  Colo.  App.  102.) 

CARRIER  AND  PASSENGER  —  PROTECTION  OF  PASSENGER  FROM 
ASSAULT.  —  A  carrier  of  passengers  must  exercise  the  same  degree  of 
care  to  protect  them  from  violence  from  their  fellow-passengers  or  from 
introders  that  is  required  for  the  prevention  of  casualties. 

DUTY  OF  CARRIER.  —  While  carriers  are  not  insurers  of  the  safety  of 
passengers,  still  they  are  held  to  the  utmost  care,  vigilance  and  precaution 
to  guard  against  accident,  consistent  with  the  mode  of  conveyance  and  with 
its  practical  operation;  and  no  distinction  is  made  between  casualties  aris- 
ing from  the  negligent  equipment  or  operation  of  its  trains  and  those  aris- 
ing from  the  misconduct  of  passengers  upon  them. 

SAME  —  LIABILITY.  ~  The  utmost  diligence  and  care  is  required  of  the  car- 
rier, and  the  slightest  negligence  against  which  human  prudence  and  fore- 
sight may  goard  will  render  the  carrier  responsible  for  consequent  injury, 

Amiable  Nancy,  3  Wheat.  546;  Turner  ante)\  Wade  v,  Thayer,  40  Cal.  586; 
V.  Itonh  Beach,  etc.  R.  R.  Co.,  34  Cal.  Mendelsohn  v,  Anaheim  Lighter  Co., 
S^  (reported  in  8  Am.  Neg.  Cas.,  49,     40  Cal.  657. 


90  American  Negligence  Cases, 

but  it  is  not  accountable  for  something  which  is  not  known,  or  in  the  nature 
of  things  cannot  be  foreseen. 

CARRIER  LIABLE  FOR  ACTS  OF  SERVANTS— PASSENGER  ASSAULTED 
BY  OTHER  PASSENGERS  ON  TRAIN.  —  It  is  immaterial  how  many 
men  the  carrier  furnished  to  attend  to  passengers,  if  the  men  so  furnished 
neglected  their  duties;  the  carrier  being  responsible  for  the  wrongful  or 
negligent  acts  and  omissions  of  its  servants  and  agents  without  regard  to 
their  number 
So  held  in  action  to  recover  damages  for  an  assault  committed  on  a  passenger 
by  other  passengers  on  a  train  operated  by  defendant. 

Error  to  the  District  Court  of  Arapahoe  County.  The  facts 
are  stated  in  the  opinion.    Judgment  reversed. 

H.  N.  Haynes  and  A.  P.  Rittenhouse,  for  plaintiff  in  error. 

Walcott  and  Vaile,  and  Henry  F.  May,  for  defendant  in 
error. 

Thompson.  J.  —  The  facts  of  this  case  are  as  follows :  On 
the  evening  of  March  i8,  1889,  the  plaintiff  below,  Samuel  B. 
Wright,  purchased  a  first-class  passenger  ticket  from  the  agent  of 
the  defendant  company,  entitling  him  to  transportation  by 
defendant,  as  its  passenger,  from  Denver  to  Roggen,  a  station 
on  its  railroad.  About  five  minutes  before  the  time  when  defend- 
ant's train  was  scheduled  to  leave,  he  started  for  the  train  which 
consisted  of  an  engine,  a  baggage  car,  a  smoking  car,  a  chair-car, 
and  a  Pullman  sleeping  car.  The  train  was  ready  to  receive  pas- 
sengers. Plaintiff  having  reached  the  train  ascended  the  forward 
steps  of  the  chair  car,  and  undertook  to  enter  the  car.  Preceding 
him,  three  men  ascended  the  rear  steps  of  the  smoking  car  and  went 
upon  its  platform.  The  rear  platform  of  the  smoking  car  and  the 
front  platform  of  the  chair  car  joined.  As  plaintiff  was  stepping 
upon  the  platform  of  the  chair  car,  one  of  these  men  ran  against 
him  and  he  stopped.  The  men  were  crossing  from  the  smoking 
to  the  chair  car  at  the  time,  and  entered  the  latter  car.  Plaintiff 
then  went  through  the  door  into  the  entrance  or  vestibule  of  the 
chair  car,  on  one  side  of  which  was  a  water-closet,  and  on  the 
other  a  washstand.  As  soon  as  he  had  passed  through  the  door, 
one  of  the  men  who  was  standing  about  four  feet  inside  the  car, 
backed  up  against  him,  striking  him  in  the  stomach,  and  crowded 
him  into  the  corner  made  by  the  washstand  and  door  facing. 
The  other  two  men  then  rushed  upon  him,  and  the  three  united 
in  jamming  him  into  the  corner.  Plaintiff  having  relieved  one  of 
his  arms,  discovered  that  his  pocket  book,  containing  some  money 
and  papers  which  he  had  placed  in  an  inside  pocket  of  his  coat, 
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was  gone ;  and  seizing  one  of  the  assailants  and  moving  him  into 
the  car  door,  he  accused  him  of  taking  the  pocket  book.     One  of 
the  men  suggested  that  he  might  have  dropped  it,  and,  with  the 
others,  apparently  commenced  a  search  for  it.     It  was  found  upon 
the  floor  some  little  distance  from  where  the  plaintiff  had  been. 
One  of  the  assailants  had  something  in  his  right  hand,  which  plain- 
tiff thought  was  a  revolver.     After  he  had  recovered  his  pocket- 
book  the  altercation  was  renewed.     He  told  one  of  the  men  that  he 
wanted  him,  and  ordered  him  to  stand.     He  had  retreated  into 
the  corner,  and  two  of  the  men  again  rushed  upon  him.     He 
grasped  them,  and  the  third  struck  him  upon  the  head  three  times 
with  great  violence,  cutting  the  scalp,  rendering  him  unconscious, 
and  inflicting  upon  him  serious  wounds,  from  the  effects  of  which 
he  has  suffered  permanent  injury. 

At  the  time  plaintiff  missed  his  pocket-book,  and  charged  one 
of  his  assailants  with  taking  it,  he  called  loudly  for  help,  saying 
that  he  was  being  robbed.  He  called  again  when  he  recovered 
his  pocket-book.  His  calls  could  have  been  heard  at  some  dis- 
tance from  the  place  where  he  was  standing.  The  crew  of  the 
train  consisted  of  an  engineer,  fireman,  conductor,  brakeman,  mes- 
senger, porter  and  Pullman  car  conductor  and  porter.  None  of 
the  trainmen  came  to  plaintiff's  assistance. 

This  action  was  brought  to  recover  from  the  railroad  company 
the  damages  sustained  in  consequence  of  the  assault,  on  the 
ground  of  the  failure  of  the  company  to  protect  the  plaintiff 
against  the  violence  which  he  suffered.  There  is  no  controversy 
over  the  facts.  The  questions  to  be  determined  arise  upon 
instructions  given  and  refused,  and  are  therefore  purely  of  law. 

Although  the  doctrine  is  of  comparatively  recent  growth,  it  is 
now  firmly  established  that  a  carrier  of  passengers  must  exercise 
the  same  degree  of  care  to  protect  them  from  violence  from  their 
fellow-passengers,  or  from  intruders,  that  is  required  for  the  pre- 
vention of  casualties  in  the  management  and  operation  of  its  trains. 
While  carriers  are  not  insurers  of  the  safety  of  passengers,  as 
they  are  of  freight  committed  to  them  for  shipment,  still  they  are 
held  to  the  utmost  care,  vigilance  and  precaution  to  guard  against 
accident,  consistent  with  the  mode  of  conveyance,  and  with  its 
practical  operation ;  and  no  distinction  is  made  between  casualties 
resulting  from  the  negligent  equipment  or  operation  of  their 
trains,  and  those  arising  from  the  misconduct  of  passengers  upon 
them.     P.,  Ft.  W.  &  C.  R.  R.  Co.  v.  Hinds,  53  Pa.  St.   5x2- 
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Flint  V.  N.  &  N.  Y.  Trans.  Co.,  34  Conn.  554;  Britton  v,  A.  & 
C.  T.  Co.,  88  N.  C.  536;  King  v.  O.  &  M.  R.  Co.,  24  Fed.  Rep. 
413;  P.  &  C.  R.  R.  Co.  V.  Pillow,  76  Pa.  St.  510;  Mullen  v.  Wis. 
Cent.  Co.,  46  Minn.  475;  N.  O.  &  C.  R.  R.  Co.  v,  Burke,  53 
Miss.  200;  Weeks  v.  N.  Y.  &  C.  R.  R.  Co.,  72  N.  Y.  50;  C.  & 
A.  R.  R.  Co.,  V.  Pillsbury,  123  111.  9  (i). 

In  all  the  cases  coming  under  our  observation,  in  which  this 
question  has  been  the  subject  of  adjudication,  the  agents  and 
servants  of  the  carrier,  either  knew  of  the  actual  existence  of  a 
disturbance,  and  made  no  attempt  to  quell  it,  or  had  knowledge 
of  the  presence  on  board  of  disorderly  or  dangerous  persons, 
from  whose  language  or  actions  there  was  reasonable  ground  to 
apprehend  danger,  and  failed  to  take  any  precaution  to  avert  ft. 
Asthe  safety  of  passengers  is  not  warranted,  and  the  ground  of 
the  carrier's  responsibility  for  injuries  received,  is  negligence  or 
want  of  that  care  which  the  law  requires,  knowledge  of  the  exist- 
ence of  the  danger,  or  of  facts  or  circumstances  from  which 
danger  may  be  reasonably  anticipated,  seems  to  be  necessary  to 
fix  a  liability  upon  the  carrier  for  damages  sustained  in  conse- 
quence of  failure  to  guard  against  it.  The  utmost  diligence  and 
care  is  required,  and  the  slightest  negligence  against  which  human 
prudence  or  foresight  may  guard,  will  render  the  carrier  responsi- 
ble for  consequent  injury;  but  it  is  not  accountable  for  something 
which  is  not  known,  or  in  the  nature  of  things  cannot  be  foreseen. 
The  rule  laid  down  by  Judge  Shipman,  in  his  charge  to  the  jury, 
in  Flint  v.  N.  &  N.  Y.  Trans.  Co.,  supra^  and  which  has  been 
recognized  in  subsequent  cases  as  correct,  is  as  follows:  — 

**  The  defendants  were  bound  to  exercise  the  utmost  vigilance 
and  care  in  maintaining  order  and  guarding  the  passengers  against 
violence  from  whatever  source  arising,  which  might  reasonably  be 
anticipated  or  naturally  be  expected  to  occur  in  vie^v  of  all  the 
circumstances,  and  of  the  number  and  character  of  the  persons  on 
board." 

In  this  case  there  is  nothing  in  the  record  to  indicate  that  the 
assault  upon  the  plaintiff  could  have  been  anticipated,  or  could 
possibly  have  been  foreseen ;  so  that  the  defendant  incurred  no 
responsibility  for  failing  to  guard  against  it.  Whether  it  was 
known  while  in  progress  is  another  question.  If  the  cry  for  help 
was  loud  enough  to  be  heard  by  the  agents  or  employees  of  the 

I.  See  these  cases  reported  in  this  according  to  alphabetical  order  of 
volume,  post;  arranged  and  classified     States. 
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defendant  attached  to  the  train,  supposing  each  of  them  to  be  at 
his  post  of  duty  on  or  near  the  train,  they  will  be  presumed  to 
have  heard  it.  The  vigilance  which  is  exacted  of  them  requires 
them  to  be  alert,  and  to  keep  their  eyes  and  ears  open;  and, 
whether  they  heard  the  call  or  not,  if  it  was  loud  enough  to  reach 
them  they  should  have  heard  it,  and  so  should  have  responded  at 
once  by  going  to  plaintiflf's  assistance.  They  will  be  held  to  have 
known  what  they  ought  to  have  known. 

The  plaintiff  requested  several  instructions,  which  are  faulty,  in 
inferentially  assuming  facts  which  it  was  the  province  of  the  jury 
to  determine.  Whether  the  cry  for  help  was  loud  enough  to  be 
heard  by  the  trainmen,  or  some  of  them,  wherever  they  were, 
provided  they  were  in  their  proper  places ;  and  whether  it  was  the 
duty  of  the  defendant  to  have  any  of  its  employees  stationed  in 
the  car  where  the  assault  was  made,  were  questions  to  be  sub- 
mitted to  the  jury.  We  do  not  see  that  the  court  erred  in  refus- 
ing these  requests. 

The  court  gave  the  jury  the  following  among  other  instruc- 
tions :  — 

**II.  It  was  not  the  duty  of  the  defendant  company  to  furnish 
its  trains  while  standing  ready  to  receive  passengers  at  the  depot, 
with  a  police  force  which  would  be  adequate  to  meet  sudden  and 
extraordinary  emergencies  —  such  emergencies  as  could  not  have 
reasonably  been  foreseen  or  anticipated.  All  it  was  bound  to  do 
with  regard  to  furnishing  men  for  the  train,  was  to  have  a  suffi- 
cient number,  whether  of  trainmen  or  policemen,  or  other 
emploj^ees  at  the  depot,  with  qualifications  to  perform  the  neces- 
sary duties  on  or  about  the  train,  to  meet  the  ordinary  demands 
while  passengers  were  waiting  and  taking  seats  in  the  passenger 
train,  and  to  furnish  ready  help  sufficient  to  protect  the  passen- 
gers from  any  attack  which  might  reasonably  be  expected  to 
occur. 

"III.  The  plaintiff,  when  he  purchased  his  ticket  for  the 
journey  he  proposed  to  take,  had  a  right  to  suppose  that  the  train 
was  furnished  with  the  proper  hands  for  the  conduct  of  the  train, 
but  not  with  a  police  force  to  protect  him  from  the  violence  of 
highwaymen  who  might  have  been  quietly  lurking  about  the  train, 
and  from  whom  violence  could  not  reasonably  have  been  expected. 
It  was  the  duty,  however,  of  the  company  to  have  about  its  trains 
a  sufficient  number  of  men,  so  that  while  the  conductor  and 
brakeman,  or  other  employees,  were  away  temporarily,  attending 
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to  their  respective  duties,  there  would  be  some  one  near  the  train 
clothed  with  authority  to  do  what  ordinarily  might  become  neces- 
sary to  meet  the  ordinary  wants  of  the  passengers  while  they  are 
going  to  and  were  taking  seats  in  the  cars  of  the  train.  If  a 
requisite  number  were  employed  on  this  train,  and  they  were 
momentarily  absent  from  that  part  of  the  train  where  the  assault 
was  made  upon  the  plaintiff,  and  at  the  time  there  was  nothing 
from  which  the  assault  in  question  could  have  been  anticipated, 
then  the  defendant  is  not  liable  in  this  action. 

"IV.  If,  however,  the  company  did  not  furnish  enough  men  to 
meet  the  ordinary  demands  of  the  train,  as  I  have  explained, 
then  the  presumption  of  negligence  on  the  part  of  the  defendant 
would  arise.  As  I  said  before,  gentlemen,  these  are  questions 
which  it  is  your  duty  under  the  evidence  that  has  been  introduced, 
and  the  instructions  of  the  courts  to  determine. 

"V.  If  the  defendant  fails  to  furnish  a  sufficient  number  of 
men  to  attend  to  the  ordinary  duties  which  might  arise,  or  might 
be  expected  to  arise,  while  passengers  were  getting  on  the  train 
and  taking  seats  and  for  the  general  control  and  care  of  the  train, 
and  necessary  to  guard  the  wants  and  necessities  of  the  passen- 
gers as  they  were  going  to  the  train,  then,  as  I  said  before,  the 
presumption  of  negligence  arises.  If  you  find  otherwise,  that 
there  was  a  sufficient  number  of  employees  there  at  that  time,  to 
meet  the  wants  as  I  have  explained,  then  the  defendant  is  not 
liable." 

These  instructions  are  essentially  erroneous,  in  that  they  sub- 
stantially declare  that  if  the  defendant  furnished  a  sufficient 
number  of  men  in  and  about  the  train,  to  meet  the  ordinary 
wants  and  demands  of  passengers  while  going  to  and  taking  seats 
in  the  cars  of  the  train,  and  to  protect  the  passengers  from  any 
attack  which  might  reasonably  be  expected  to  occur,  it  performed 
its  full  duty,  and  was  entitled  to  a  verdict.  Now,  it  is  imma- 
terial how  many  men  the  defendant  furnished  to  attend  to  pas- 
sengers and  lookafter  the  train,  if  the  men  so  furnished  neglected 
their  duties.  The  defendant  is  responsible  for  the  wrongful  or 
negligent  acts  and  omissions  of  its  servants  and  agents  without 
regard  to  their  number.  There  might  have  been  an  army  there ; 
but  if,  while  the  plaintiff  was  being  attacked  with  their  knowl- 
edge, they  failed  or  refused  to  come  to  his  relief,  the  defendant 
is  chargeable  with  their  neglect.  It,  of  course,  devolved  upon 
the  defendant  to  man  its  train  with  a  sufficient  force,  and  the 
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instructions  in  that  particular  correctly  declare  the  law,  but  the 
mere  fact  that  it  furnished  men  in  plenty  is  no  defense.  An 
important  question  in  the  case  is  whether  the  men  who  were  fur- 
nished, performed  their  duty  to  the  plaintiff ;  or  whether  through 
their  negligence  he  suffered  harm,  and  that  question  was  ignored 
by  the  court  in  all  its  instructions.  For  this  error  the  judgment 
must  be  reversed. 
Reversed. 


DENVER  TRAMWAY  COMPANY  v.  REED. 

Court  of  Appeals^  Colorado^  April  Term^  iSp4. 
[Reported  in  4  Colo.  App.  500.] 

CARRIER  OF  PASSENGERS  —  DUTY.  —  It  is  the  duty  of  a  railway  com- 
pany,  operating  a  railroad  or  system  of  surface  lines  within  the  limits  of  a 
city,  to  safely  carry  its  passengers,  and  it  must  respond  for  the  unlawful 
and  tortious  acts  of  its  servants.  The  public  is  entitled  to  fair,  safe  and 
respectful  treatment  by  the  servants  of  the  company  and  immunity  from 
injuries  at  their  hands  while  he  is  riding. 

RIGHT  OF  PASSENGER.  —  Authorities  cited  to  sustain  rule  that  a  passenger 
has  ihe  right  to  defend  his  privileges  when  they  are  illegally  and  unjustly 
assailed. 

EJECTION  FROM  STREET  CAR —  ASSAULT  — EVIDENCE  AS  TO 
FACTS  OCCURRING  AFTER  EJECTION.  — In  an  action  to  recover 
damages  for  alleged  assault  and  wrongful  ejection  of  plaintiff  from  one  of 
defendant's  street  cars,  where  a  fight  occurred  in  the  struggle  by  plaintiff  to 
get  back  on  the  car,  evidence  as  to  what  occurred  after  plaintiff's  ejection 
was  admissible  to  show  what  injury  he  sustained  from  the  continuance  of 
the  assault  and  to  throw  light  on  the  character  of  the  transaction,   the  | 

amount  of  force  used  and  the  spirit  and  method  adopted  by  the  conductor 
in  the  attempt  to  execute  what  he  believed  to  be  his  duty. 

Appeal  by  defendant  from  verdict  for  plaintiff  in  the  District 
Court  of  Arapahoe  County.  The  facts  are  stated  in  the  opinion. 
Judgment  affirmed, 

James  H.  Brown  and  Milton  Smith,  for  appellant. 

F.  T.  Johnson,  for  appellee. 

Bisselly  P,  J.  —  Herein  is  involved  the  liability  of  a  street 
railway  company  for  the  acts  of  its  employees  which  infringe  the 
right  of  a  passenger  and  result  in  injury.  In  the  present  case 
there  is  only  a  very  slight  element  of  bodily  harm;  but  the  ejec- 
tion of  the  passenger  gave  him  a  right  of  action,  unless  the  act 
was  justified  by  the  facts. 
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About  some  of  the  facts  there  is  no  disagreement,  although 
most  of  the  important  ones  are  in  dispute.  In  December,  1891, 
James  Reed  was  a  passenger  on  one  of  the  cars  belonging  to  the 
Tramway  Company,  and  was  riding  on  what  is  known  as  the 
"Berkeley  Electric**  line,  near  the  junction  of  Ashland  street  and 
Gallup  avenue,  between  the  towns  of  Highlands  and  North 
Denver,  in  Arapahoe  county.  He  was  on  that  car  by  transfer, 
but  he  had  evidence  of  his  right  to  ride  and  had  paid  his  fare. 
The  car  was  under  the  charge  of  Ashton  as  conductor,  and  Brooks 
as  motorneer.  The  car  itself  was  like  the  ordinary  railway 
coach  with  seats  on  either  side  of  an  aisle  running  through  the 
center.  Reed  was  sitting  on  the  inside  of  one  of  the  seats,  and 
riding  with  his  brother.  There  were  quite  a  number  of  other  pas- 
sengers on  the  car,  and  among  them  two  or  three  ladies.  At 
about  the  time  Reed  surrendered  his  transfer  ticket,  he  had  a 
partly  smoked  cigar  in  his  mouth,  and  this,  with  his  subsequent 
conduct,  gave  rise  to  the  difficulty.  Thus  far  there  is  no  dispute. 
The  rest  of  the  narrative  will  be  stated  according  to  the  appellee 
Reed's  contention,  because,  while  the  substance  of  it  was  com- 
pletely denied  by  the  conductor  and  some  other  witnesses,  the 
jury  found  the  facts  to  be  as  Reed  stated.  His  statement,  there- 
fore, will  be  accepted  as  the  basis  of  the  decision,  and  there  will 
be  no  attempt  to  support  his  story  by  arguments,  and  we  shall 
be  content  with  the  suggestion  that  since,  under  the  instructions, 
the  verdict  could  not  have  gone  for  the  plaintiff  had  the  jury 
found  the  facts  to  be  otherwise,  their  verdict  will  be  taken  as  con- 
clusive upon  these  matters.  When  the  conductor  passed  through 
the  car  to  collect  his  fares  and  take  up  his  transfers  and  noticed 
the  cigar  in  Reed's  mouth,  he  stated  that  smoking  was  not 
allowed.  Reed's  response  was  undoubtedly  tantalizing,  and 
calculated  to  annoy  and  fret  the  conductor;  but  it  was  neither 
abusive  nor  profane,  and  did  not  transcend  the  limits  which  are 
usually  conceded  to  be  the  privilege  of  one  of  the  kings  of  our 
country.  As  a  matter  of  fact  the  cigar  was  not  lighted,  and  Reed 
was  not  smoking,  so  the  jury  said.  The  conductor  repeated  his 
order  to  Reed  to  desist,  and  Reed's  brother,  who  evidently 
observed  that  James  was  a  little  quarrelsome,  induced  him  to 
remove  it.  At  any  rate  the  cigar  was  removed  and  placed  in 
Reed's  pocket  or  on  the  floor  —  it  is  unimportant  which.  After- 
wards, probably  in  a  slight  spirit  of  bravado.  Reed  proceeded  to 
fill   his  pipe,   and   suggested   that   he  would  go   on   the   back 
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platform  to  take  a  smoke.  He  started,  having  one  hand  in  his  vest 
pocket,  apparently  reaching  for  a  match,  when  the  conductor, 
Conceiving  that  he  was  about  to  smoke,  without  waiting  for  the 
tHatter  to  be  determined,  seized  him  by  the  coat  and  rushed  him 
onto  the  back  platform,  where  a  fight  ensued.  There  was  no 
reasonable  ground  for  the  conductor  to  apprehend  that  Reed  was 
about  to  smoke,  because  the  jury  were  told  that  if  the  conductor 
as  a  reasonable  man  had  a  right  to  believe  this  to  be  Reed's 
intention,  he  had  a  right  to  put  him  off  the  car.  The  verdict 
negatives  the  reasonable  ground  of  belief.  The  same  thing  may 
be  said  with  equal  force  concerning  another  disputed  proposition, 
and  that  is  as  to  Reed's  use  of  obscene,  profane,  or  abusive 
language,  or  any  other  breach  of  decorum  tending  to  annoy  or 
disturb  the  passengers,  or  a  violation  of  any  rule  of  the  company 
in  relation  to  these  matters.  The  jury  likewise  were  told  that  the 
passenger  had  no  right  to  provoke  a  conflict  with  the  conductor, 
and  in  general  was  bound  to  conduct  himself  with  fair  regard  for 
what  would  be  deemed  proper  conduct  on  the  part  of  a  passenger 
being  transported.  The  passenger  undoubtedly  resisted  the 
efforts  of  the  conductoi  to  eject  him  and  attempted  to  remain  on 
the  car,  but  was  finally  put  off,  when  he  ran  and  caught  the  car, 
and  attempted  to  re-enter  it.  In  this  attempt  he  was  forcibly 
resisted  by  the  conductor,  and  finally  shoved  on  to  the  ground, 
when  the  fight  was  renewed.  No  other  comment  than  what  has 
been  suggested  concerning  some  of  the  other  facts  will  be  made 
respecting  Reed's  attempt  to  reboard  the  car,  because  the  jury 
were  instructed  that  if  he  had  been  properly  put  off,  he  was  with- 
out right  to  attempt  to  get  on  again.  When  the  fight  was 
renewed  after  this  attempt.  Reed  seems  to  have  been  assaulted 
by  both  the  conductor  and  motorneer,  at  least  the  motorneer  was 
assisting  the  conductor  in  the  ejection  of  the  passenger,  and  in 
attempting  to  prevent  him  from  re-entering  the  car.  Reed's 
brother  tried  to  assist  him,  and  the  thing  resulted  in  a  sort  of  a 
free,  scrambling,  running  fight;  the  conductor  procured  the 
switch-bar,  which  was  an  iron  rod  three  or  four  feet  long,  and 
probably  three-eighths  to  a  half  inch  thick,  ending  with  a  ring  at 
one  end  and  a  flat  surface  at  the  other,  from  the  front  end  of  the 
car,  and  attempted  to  beat  Reed  with  it.  He  struck  him  several 
times,  but  apparently  did  not  inflict  very  great  injury,  when 
Reed  got  out  a  jack-knife  and  attempted  to  defend  himself  by 
attacking  the  conductor.  The  conductor  was  somewhat  cut,  but 
Vou  Vlll  —  7 
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this  fact  has  very  little  to  do  with  the  present  case.  The  only 
question  about  these  latter  facts  concerns  their  use  as  proof  for 
the  purposes  of  aiding  the  plaintiff  in  his  recovery.  The  circum- 
stance of  the  ejection  of  the  passenger,  and  probably  its  general 
history,  was  communicated  to  the  foreman  of  the  company,  so 
that  it  was  informed  of  what  had  transpired.  The  conductor  was 
retained  in  the  company's  employ,  and  was  running  a  car  at  the 
time  of  the  trial.  Reed  had  a  verdict  of  $i,ooo,  and  the  com- 
pany appealed.  The  case  can  be  properly  disposed  of  without  an 
expression  of  our  views  upon  all  the  matters  which  have  been 
urged  upon  our  attention.  The  principal  ones  will  be  noticed 
and  considered. 

A  very  elaborate  ai^ument  has  been  made  on  the  hypothesis 
that  the  position  which  the  conductor  of  a  railway  car  holds  to 
the  traveling  public  is  a  dual  one;  that  he  is  in  one  view  simply 
an  employee  of  the  company,  and  in  another  a  conservator  of  the 
peace.  An  analogy  is  sought  to  be  drawn  between  his  right  to 
preserve  the  peace  and  the  right  of  a  police  officer  to  make  an 
arrest.  We  are  unable  to  recognize  the  force  of  the  argument, 
and  we  are  not  ready  to  concede  that  the  railway  company  can 
escape  a  liability  for  the  acts  of  its  servants,  because  of  any  duty 
which  that  employee  may  owe  to  the  public,  and  because  he  is 
empowered  in  the  discharge  of  that  duty  and  in  the  protection  of 
his  passengers  to  preserve  the  peace.  It  is  too  well  settled  to 
admit  of  argument  that  it  is  the  duty  of  a  railway  company 
operating  a  railroad,  or  a  system  of  surface  lines  within  the  limits 
of  a  city,  to  safely  carry  its  passengers,  and  it  must  respond  for 
the  unlawful  and  tortious  acts  of  its  servants.  The  public  is 
entitled  to  fair,  safe  and  respectful  treatment  by  the  servants  of 
the  company,  and  immunity  from  injuries  at  their  hands  while  it 
is  riding.  The  ejection  of  Reed  from  the  car  as  well  as  the  cir- 
cumstances of  the  act  was  a  violation  of  this  well-settled  rule, 
unless  the  company  can  support  and  justify  the  conductor  by 
proof  of  facts  which  would  warrant  the  expulsion.  In  this  the 
company  failed.  The  jury  found  that  the  passenger  was  not  vio- 
lating any  rule  of  the  company.  This  consideration  disposes  of 
the  main  contention  that  the  company  was  not  liable  for  Ashton's 
acts. 

The  plaintiff  alleged  that  he  was  riding  peacefully  and  quietly, 
and  without  any  cause  or  justification  was  assaulted  and  ejected 
from  the  car.     The  company  claims  the  jury  were  not  told  that 
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llie  plaintiff   was  bound  to  prove  the  averment.     It  was  hardly 
necessary  for  the  court  to  give  this  precise  instruction,  and  in  this 
language    enlighten  the  jury  as  to  their  duty.     They  were  sub- 
stantially told  that  the  company  had  a  right  to  make  all  needful 
rules  and  regulations  for  the  government  of  their  cars,  and  the  pas- 
sengers were  bound  to  obey  them.     The  law,  as  laid  down,  plainly 
informed   them  that  smoking,    the  use  of  obscene  and  abusive 
/anguage,  or  language  which  would  tend  to  provoke  a  conflict  with 
the  conductor,  would  justify  the  use  of  force  in  putting  the  offend- 
ing passenger  off,  and  if  they  found  any  of  these  facts,  their  verdict 
must  be  foi  the  defendant.     This  certainly  is  the  equivalent  in 
substance  of  an  instruction  that  the  plaintiff  was  bound  to  prove 
he  was  riding  peacefully  and  quietly.     It  must  follow,  that  if  the 
passenger   was   in   the  car  violating  no   rule,    indulging   in   no 
language  which  outraged  the  proprieties  or  provoked  a  contro- 
versy, he  was  in  the  condition,  and  riding  in  the  manner  indi- 
cated by  that  phraseology  of  his  complaint.     A  good  deal  of  ques- 
tion has  been  made  on  the  argument  and  in  the  briefs  respecting 
the  rights  of   a   passenger  to  resist   removal.      This   right   was 
broadly  asserted  by  the  court  in  its  instructions  and  we  are  not 
inclined  to  question  it.      The  law  respecting  these   matters   is 
tolerably  well  settled,  and  we  must  confess  that  our  notions  of 
the  rights  of  the  passenger  and  the  duties  of  the  conductor  more 
nearly  coincide  with  the  views  expressed  by  some  courts  which 
conceded  to  the  traveler  the  right  to  defend  his  privileges  when 
they  are   illegally  and   unjustly  assailed.      Goddard   v.    Grand 
Trunk  Ry,  57  Me.  202;  Stewart  v.  Brooklyn  &  Crosstown  R. 
R.  Co.,  90  N.  Y.  588;  Bryant  v.  Rich  et  al.,  106  Mass.  180 ;  Chi- 
cago &  Eastern  R.  R.  Co.  t/.  Flexman,  103  111.  546;  Louisville, 
N.   A.   &  C.    R'y  Co.    v,  Wolfe,    128   Ind.    347;    Hanson   v. 
European  &  North  American  R'y  Co.,  62  Me.   84;   Savannah 
R.  R.  Co.  V.  Bryan,  86  Ga.  312;  Wise  v.  Covington  Street  R'y 
Co.,  16  Southwestern  Rep.  351 ;  Haman  v.  The  Omaha  R'y  Co., 
52  Northwestern   Rep.  830;   Booth's  Street  R'y  Law,  §  372, 
tt  seq  (i). 

Considerable  question  is  made  on  the  refusal  of  the  court  to 
give  some  instructions  which  were  asked  by  the  company.  The 
jury  were  very  fully  and  very  accurately  instructed  both  as  to 

t.  See  theee  cases  reported  in  this  volume,  post;  arranged  and  classified  in 
«\V^bctical  order  of  States. 
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the  rights  of  the  passengers  and  as  to  the  duties  and  powers  of 
the  company.  No  phase  of  the  law  of  the  case  seems  to  have 
been  overlooked,  and  when  the  seventeen  instructions  are  taken 
as  an  entirety,  it  may  be  very  safely  said  that  they  fairly  and 
correctly  informed  the  jury  as  to  their  duties  in  the  premises.  If 
it  should  be  conceded,  that  in  some  particulars  they  might  be 
more  aptly  expressed,  and  that  without  detriment  they  might 
contain  sundry  limitations,  for  which  the  defendant's  counsel  con- 
tends, the  result  is  not  error  which  can  be  made  the  basis  of  a 
reversal. 

Considerable  importance  is  attached  to  the  admission  of  the 
proof  of  what  occurred  at  the  car  after  Reed  was  ejected.  The 
ejection  and  fight  were  really  part  and  parcel  of  one  and  the  same 
transaction,  and  the  concluding  struggle  was  really  the  result  of 
the  attempt  by  Reed  to  get  on  the  car,  and  the  conductor  to  still 
prevent  him  from  riding.  It  was  certainly  competent  to  prove 
those  facts,  both  to  show  what  injury  the  passenger  sustained 
from  the  continuance  of  the  assault  on  the  ground,  and  to  throw 
light  on  the  character  of  the  transaction,  the  amount  of  force 
used,  and  the  spirit  and  method  adopted  by  the  conductor  in  his 
attempt  to  execute  what  he  believed  to  be  his  duty.  The  admis- 
sion of  the  evidence  can  be  justified  on  many  grounds,  and  there 
is  no  evident  reason  why  any  part  of  the  proof  respecting  it 
should  have  been  excluded. 

No  complaint  is  made  concerning  the  amount  of  the  verdict, 
and  since  we  conclude  that  the  case  was  properly  tried,  we  shall 
afBrm  the  judgment. 

Affirmed. 


FAILURE  TO  PROCURE  TICKET  BEFORE  ENTERING 
TRAIN  — EXTRA  FARE  —  REASONABLE  REGULATION  — 
RIGHT  TO  EJECT  FOR  NONPAYMENT.  —  The  defendant,  a 
railroad  corporation,  established,  and  gave  public  notice  of,  a  regu- 
lation that  the  fare  in  their  cars  from  Norwich  to  New  London  would 
be  fifty  cents,  if  it  was  paid,  and  a  ticket  procured  by  the  passenger, 
before  entering  their  cars;  otherwise  it  would  be  fifty-five  cents. 
Plaintifif,  without  a  ticket,  took  a  seat  in  one  of  their  cars  at  Nor- 
wich, and  when  called  upon  by  the  conductor,  after  the  cars  had 
left  for  New  London,  offered  to  pay  fifty  cents  for  his  passage  from 
Norwich  to  New  London,  and  refused  to  pay  any  more;  whereupon 
the  conductor,  with   the  aid  of    persons  in   the   employ  of    the 
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defendants,  forcibly  removed  him  from  the  car.    Upon  the  trial  of  an 
action  of    trespass,  brought  to  recover  damages  for  the  injury  sus- 
tained by   plaintiff,  he  claimed  to  have  proved  that  he  went  to  the 
defendants'  office,  where  the  tickets  were  usually  sold,  at  a  reason- 
able time  before  the  train  left  for  New  London,  to  procure  a  ticket; 
that  said  office  was  closed,  and  there  was  no  one  of  whom  a  ticket 
could  be  procured,  then  or  afterward,  until  after  the  departure  of 
the  cars,  and  that  he  informed  the  conductor  of  these  facts  at  the 
time  his  fare  was  demanded,  and  it  was  admitted  that  said  regulation 
of  defendants  was  a  reasonable  and  legal  one.     Held-. 

1.  That,  as  common  carriers,  the  defendants  were  under  no  legal 
obligation  to  furnish  tickets,  or  to  carry  passengers  from  Norwich  to 
New  London,  for  less  than  fifty>five  cents  each. 

2.  That  the  plaintiff's  claim  to  such  a  passage  for  fifty  cents, 
rested  entirely  on  the  assumed  engagement  of  defendants  to  furnish 
tickets,  and  the  plaintiff's  endeavor  to  procure  one,  defeated  by 
defendants. 

3.  That  said  regulation  of  defendants  was  not  a  contract,  creating 
a  legal  debt,  or  duty,  but  a  mere  proposal,  which  might  be  sus- 
pended, or  withdrawn  at  pleasure. 

4.  That  such  proposal  was  withdrawn  by  closing  of  the  defend- 
ant's office,  and  the  retirement  of  their  agent  therefrom. 

5.  That,  the  proposition  being  withdrawn,  the  parties  were  in  the 
same  condition  as  before  it  was  made;  the  defendants,  continuing 
common  carriers,  were  bound  to  carry  plaintiff  for  fifty-five  cents, 
but  not  othewise. 

6.  That  plaintiff  refusing  to  pay  said  sum  of  fifty-five  cents,  the 
conductor  had  the  right  to  remove  him  from  the  car,  using  no 
unnecessary  force  for  that  purpose,  and  that,  .for  such  removal, 
defendants  were  not  liable  in  an  action  of  trespass. 

WRONGFUL    REMOVAL    FROM    CAR  — RIGHT   TO    RE- 
COVER  —  INSTRUCTION.  —  Where,   in  such  action,   the  court 
instmctcd  the  jury  that,  if  the  plaintiff  was  wrongfully  removed  from 
^<i  car,  he  had  a  right  to  re-enter  it,  and  if  in  his  endeavor  to  do 
so,  he  received  the  injury  complained  of,  he  was  entitled  to  recover, 
unless  there  was,  on  his  part,  a  want  of  reasonable  care,  which  pro- 
duced, or  essentially  contributed  to  produce,  such  injury;   but  if 
wch  removal  was  lawful,  or  if,  in  his  attempting  to  re-enter  the 
^  there  was,  on  the  part  of  the  plaintiff,  a  want  of  reasonable 
^c  or  prudence,  which   produced    or    contributed    to    produce 
^Qch  iDjary,  be  was  not  entitled  to  recover,  such  instruction  was 
correct. 
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ASSAULT  BY  DEFENDANT'S  SERVANT  WHILE  REMOV- 
ING PASSENGER  FROM  CAR  —  KNOWLEDGE  OF  DEFEND- 
ANT —  INSTRUCTION.  —  Where,  on  such  trial,  the  plaintiff 
claimed  that,  for  the  purpose  of  removing  and  keeping  him  off  said 
car,  the  conductor  called  to  his  assistance,  servants  of  defendants, 
and  in  the  effort  to  remove  him,  a  struggle  ensued,  before  the 
termination  of  which,  one  of  said  servants  intentionally  kicked  him 
in  the  face,  and  defendants  claimed  that  such  kick,  if  given,  was 
without  the  knowledge,  and  without  any  particular  or  express 
direction  of  the  conductor,  or  any  other  agent  of  the  corporation, 
and  the  court  charged  the  jury  that,  upon  the  facts  as  claimed  by 
plaintiff,  defendants  were  liable:  Heid^  that  such  charge  was  a 
misdirection. 

Plaintiff,  on  the  trial,  recovered  judgment  for  $6,500,  which,  on 
appeal,  was  reversed  and  new  trial  granted,  in  accordance  with  the 
foregoing  syllabus.  The  opinion  was  delivered  by  Sanfori>,  J., 
which  was  concurred  in  by  Waite,  Ch.  J.,  but  Hinman,  J.,  and 
Storrs,  J.,  dissented.  Supreme  Court  of  Errors^  Connecticut^  October 
Term,  1855,  CROCKER  V.  NEW  LONDON,  WILLIMANTIC  db 
PALMER  R.  R.  CO.,  24  Conn.  249. 

REFUSAL  TO  SURRENDER  TICKET  UNTIL  DAMAGE  TO 
CARPENTER'S  TOOL-CHEST  MADE  GOOD  — ATTEMPT  TO 
EJECT  PASSENGER  —  INJURY  TO  PASSENGER  — DAM- 
AGES. —  Plaintiff,  on  November  i,  1855,  purchased  a  ticket  at 
defendant's  office  in  New  Haven,  for  Middletown,  and  took  passage 
in  the  cars.  He  had  with  him  a  carpenter's  tool -chest  for  which  he 
paid  extra  freight.  The  chest  was  safely  landed  on  the  platform  at 
the  Berlin  station,  preparatory  to  its  transfer  to  a  Middletown  bag- 
gage car.  While  it  was  upon  the  platform,  one  of  defendant's 
agents,  thinking  it  might  be  struck  by  the  train,  removed  it  from 
near  the  edge  of  platform  and  in  doing  so  broke  the  handle  of  the 
chest.  Plaintiff  saw  this  and  then  determined  not  to  surrender  his 
check  until  the  damage  to  his  chest  was  made  good  to  him.  When 
the  conductor  demanded  his  check  plaintiff  refused  to  give  up  same 
and  declined  the  request  two  or  three  times.  Subsequently  he 
tendered  his  check,  under  protest,  but  the  conductor  not  hearing 
the  offer,  assistance  was  called  to  remove  the  plaintiff  from  the  car, 
and  in  the  attempt  to  remove  him  plaintiff's  knee  was  injured.  The 
check  was  finally  given  up  and  plaintiff  was  permitted  to  proceed. 
On  the  trial  damages  were  assessed  on  the  various  counts  of  the 
complaint,  and  questions  as  to  which  of  the  sums  should  be  assessed 
as  damages  and  as  to  overruling  of  demurrer  were  reserved  for 


Carrier  of  Persons,  103 

Supreme  Court  of  Errors.  The  questions  were  argued  at  New  Haven 
in  September,  1858,  but  the  judges  were  equally  divided  in  opinion 
upon  the  question.  At  the  February  Term,  1859,  the  questions  were 
again  before  the  court  and  were  reviewed  at  some  length  by  Ells- 
worth, J.,  and  the  court  advised  judgment  for  plaintifif  for  $100 
damages  (Sanford,  J.,  dissented).  Supreme  Court  of  Errors^  Con- 
nectUut,  February  Term,  1859,  HAVENS  V.  HARTFORD  AND  NEW 
HAVEN  R.  R.  CO.,  28  Conn.  69. 


ASSAULT   BY  ONE   PASSENGER   UPON    ANOTHER    ON 
STEAMBOAT  — DISCHARGE  OF  A  SOLDIER'S  GUN  — PAS- 
SENGER INJURED  —  LIABILITY  OF  CARRIER.  —  In  an  action 
on  the  case  for  an  injury  to  the  plaintiff,  a  passenger  on  a  steamboat 
of  the  defendants,  the  facts,  stated  in  the  charge  to  the  jury  by 
Shipman,  J.,  were  as  follows:     The  plaintiff,  Dr.  John  Flint,  a  phy- 
sician residing  in  Boston,  left  his  home  for  New  York  on  June  6, 
1864.      He  purchased  a  through    ticket,    called   a  coupon   ticket, 
entitling    him    to  passage   on   certain   railroads   to   New   London 
and  thence  by  boat  to  New  York  on  one  of  defendants'  passenger 
boats.     When   plaintiff  boarded   the   boat,    and   had  attended  to 
certain   necessary  duties,  he  was  returning  from  the  ticket  office 
to  the  upper  saloon    by   the    proper  route,    and  just  before   he 
reached    the  stairs,  a    loaded    musket   fell   from   the  hands  of  a 
soldier  or   noncommissioned    officer,    or  was    thrown   down,   and 
was  discharged  as  it  fell,  the  ball  passing  through  the  foot  of  the 
plaintiff  just  back  of  the  toes,  shattering  the  bones  and  causing  a 
dangerous  wound,  from  which  he  suffered  severely  for  a  long  time, 
and  finally,  to  save  his  life,  as  advised  by  his  surgeons,  he  was  com- 
pelled to  have  his  foot  amputated.    He  suffered  for  a  period  of  nearly 
three  months  and  incurred  expenses  in  a  city  distant  from  his  home. 
His  activity  and  capacity  for  business  and  professionl  usefulness  have 
been  more  or  less  permanently  impaired.    Shipman,  J.,  in  his  charge, 
said:    "The  defendants  were  bound  to  exercise  the  utmost  vigi- 
lance and  care  in  maintaining  order  and  guarding  the  passengers 
against  violence  from  whatever  source  arising,  which  might  reason- 
ably be  anticipated  or  naturally  be  expected  to  occur  in  view  of  all 
the  circumstances,  and  of  the  number  and  character  of  the  persons 
on  board."     The  defendant   was  not  excused   from   liability   for 
injury  to  plaintiff  by  a  soldier  on  the  ground  that  it  was  compelled 
by  the  government  to  receive  the  soldiers  on  board,  and  that  they 
^erc  \n  charge  of  officers,  especially  where  plaintiff  was  voluntarily 
Ttcmcd  as  a  passenger  without  notice  of  the  compulsory  presence 
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of  the  soldiers.  The  jury  returned  a  verdict  for  $10,000  damages. 
l/niUd  States  Circuit  Court,  District  of  Connecticut^  April  Term^  1868. 
FLINT  V.  NORWICH  AND  NEW  YORK  TRANSPORTATION  CO., 
34  Conn.  554  (i). 

COMMUTER,  WITHOUT  TICKET,  EJECTED  FROM 
TRAIN.  —  Plaintiff,  a  commuter,  having  left  his  ticket  home,  was 
ejected  from  defendant's  train,  although  he  was  known  to  the  con- 
ductor and  explained  his  failure  to  produce  ticket  on  the  occasion  in 
question.  No  unnecessary  force  was  used  towards  him.  By  the 
terms  of  his  contract  he  agreed  to  pay  regular  fare  for  the  trip  when- 
ever his  commutation  ticket  was  not  produced.  The  case  was  ami- 
cably submitted  on  an  agreed  statement  of  facts,  Superior  Court, 
Fairfield  county.  The  Court  of  Errors  advised  Supreme  Court  to 
render  judgment  for  defendants.  Supreme  Court  of  Errors^  Con-- 
necticut,  October  Term,  1869,  DOWNS  V.  NEW  YORK  AND  NEW 
HAVEN  R,  R.  CO.,  36  Conn.  287  (2). 

MAPLES  V.  NEW  YORK  AND  NEW  HAVEN 

RAILROAD  COMPANY. 

Supreme  Court  of  Errors,  Connecticut,  October  Term,  i8ji, 

[Reported  in  38  Conn.  557.] 

COMMUTATION  TICKET  — FAILURE  TO  PRODUCE  SAME  — EJEC 
TION  — ERROR  TO  NONSUIT.  —  Where  plaintiff,  on  being  requested 
by  the  conductor  of  the  train  to  produce  his  commutation  ticket,  but  was 
unable  to  find  it  at  the  time,  although  he  had  it  with  him,  was  ejected  from 
the  train  for  failure  to  produce  it  on  demand,  he  was  entitled  to  a  reasonable 
time  to  find  it,  and  it  was  error  in  the  court  below  to  refuse  to  set  aside 
nonsuit. 

EJECTING  PERSON  FROM  TRAIN  OTHER  THAN  AT  REGULAR 
STATION.  —  Where  plaintiff  was  ejected  from  the  train  at  a  place  which 
was  not  a  station  on  defendant's  road,  he  had  a  prima  facie  case  against 
defendants,  as  they  had  no  right  to  eject  plaintiff  elsewhere  than  at  some 
regular  station  on  their  road. 

Trespass  on  the  case,  for  the  ejection  of  the  plaintiff  from  the 
defendants'  cars  by  a  conductor;  brought  to  the  Supreme  Court 

I.  The  Flint  Case  is  also  reported  in  the  citation  of  the  case  being  frequently 

6  Blatchf.  158;  see  also  7  Blatchf.  536.  given  as  34  Conn.  554. 
The  case,  although  tried  in  the  United         2.  Compare  the  Downs  Case  with  the 

States  Circuit  Court,  is  placed  among  Maples  Case,  the  case  next  reported,  on 

the  Connecticut  cases  in  this  volume,  the  question  of  commutation  tickets. 
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(Fairfield  County),  and  tried  on  the  general  issue  closed  to  the 
jury,  before  Minor,  J.  The  court  rendered  judgment  of  nonsuit, 
and  the  plaintiff  filed  a  motion  in  error  for  the  refusal  of  the 
court  to  set  aside  the  nonsuit.  The  facts  are  stated  in  the 
opinion.    Judgment  reversed. 

Thompson,  for  plaintiff  in  error. 

Child,  for  defendants  in  error. 

Parky  J.  —  We  think  there  is  manifest  error  in  the  decision 
of  the  court  below  in  refusing  to  set  aside  the  nonsuit  that  had 
been  ordered  by  the  court.  Some  time  in  the  month  of  Decem- 
ber, 1868,  the  plaintiff  purchased  of  the  defendants  a  commuta- 
tion ticket,  which  conferred  upon  him  the  right  to  ride  in  the  cars 
upon  the  defendants'  railroad  from  the  town  of  Westport  to  the 
city  of  New  York,  during  the  year  1869,  upon  certain  conditions. 
One  of  the  conditions  was  that  the  ticket  should  be  shown  to  con- 
ductors when  requested,  or  when  required  by  the  rules  of  the 
company.  One  of  the  company's  rules  in  force  during  the  year, 
and  the  only  one  that  it  is  important  to  consider,  was  as  follows : 
**  Commuters  will  show  their  tickets  to  the  conductors  in  the  same 
manner  as  other  passengers,  when  required."  '  One  of  the  con- 
ditions in  the  receipt  signed  by  the  plaintiff  at  the  time  he  received 
his  commutation  ticket  from  the  defendants  was  to  this  effect : 
**  The  commutation  ticket  is  to  be  shown  to  conductors,  and 
whenever  otherwise  required  by  the  rules  of  the  company,  in  the 
same  manner  as  are  other  passenger  tickets." 

On  the  24th  day  of  May,  1869,  the  plaintiff  entered  the  cars  of 
the  defendants  at  the  city  of  New  York,  to  ride  over  the  defend- 
ants* road  to  his  home  in  Westport.  When  the  train  was  about 
four  miles  from  the  city  the  conductor  of  the  train  requested  the 
plaintiff  to  show  his  ticket.  The  plaintiff  had  his  ticket,  but  was 
unable  to  find  it  at  the  time,  and  so  informed  the  conductor. 
The  conductor  knew  that  the  plaintiff  was  a  commuter,  and  that 
the  time  mentioned  in  the  ticket  had  not  expired,  but  acting  in 
accordance  with  the  instructions  of  the  defendants  he  demanded 
of  the  plaintiff  his  fare  for  the  trip,  and  told  him  that  unless  he 
paid  it  he  should  eject  him  from  the  train.  The  plaintiff  refused 
to  pay  the  fare,  on  the  ground  that  he  had  his  ticket  but  was 
unable  to  find  it,  and  had  paid  his  fare  by  the  purchase  of  the 
ticket.  Thereupon  the  conductor  stopped  the  train  and  ejected 
the  pUdntiff  from  the  cars.  During  the  morning  of  that  day  the 
plaintiff  rode  to  New  York  on  his  ticket,  and  at  night  when  he 
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retired  it  was  found  upon  his  person.     These  are  the  principal 
facts,  and  we  think  they  show  that  the  defendants  broke  their 
contract  with  the  plaintiff  in  ejecting  him  from  the  train  at  the 
time  it  was  done.     When  the  conductor  requested  the  plaintiff 
to  produce  his  ticket  It  happened  to  be  mislaid.     The  plaintiff 
was   entitled   to   a  reasonable   time   to  find    it.      The    contract 
required  him  to  show  his  ticket  to  the  conductor,  but  he  was  not 
bound  to  do  it  immediately  when   requested.     The   conductor 
knew  the  plaintiff  was  a  commuter,  and  the  only  question  in  his 
mind  was  whether  the  plaintiff  would  be  able  to  produce  his 
ticket.     The  plaintiff  informed  him  that  he  had  it,  but  was  unable 
to  find  it  because  it  was  mislaid.     Under  such  circumstances  the 
plaintiff  was  entitled  to  ride  as  long  as  there  was  any  reasonable 
expectation  of  finding  it  during  the  trip.     Had  a  reasonable  time 
been  allowed  him  to  find  it  undoubtedly  it  would  have  been 
found,  for  it  was  upon  his  person,  and  dropped  from  his  garments 
when  he  undressed  himself  to  retire  that  night.    The  case  is  unlike 
that  of  Downs  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  36  Conn.  287  (i). 
There  the  plaintiff  had  left  his  ticket  at  home,  and  so  informed 
the  conductor.     The  ticket  could  not  by  possibility  be  produced, 
and  the  plaintiff  knew  it,  and  so  did  the  conductor.     Delay  in 
that  case  would  have  been  of  no  avail.     The  fact  was  certain. 
The  case  here  is  directly  the  opposite  of  that  in  this  important 
respect. 

Again,  in  the  case  of  Downs  there  was  an  express  stipulation 
in  the  contract  that  he  should  pay  his  fare  for  the  trip  if  the 
ticket  should  not  be  shown  to  the  conductor  when  requested. 
Here  there  was  no  such  stipulation.  It  is  true  the  contract 
required  the  plaintiff  to  show  his  ticket  to  conductors  when 
requested  by  them,  or  when  required  by  the  rules  of  the  com- 
pany, but  it  may  well  be  questioned  whether  the  breach  of  such 
a  condition  in  the  contract  gave  the  defendants  the  right  to  eject 
him  from  the  train,  when  they  knew  through  their  conductor  that 
he  was  a  commuter,  and  knew  that  his  inability  to  produce  the 
ticket  arose  simply  from  the  fact  that  his  ticket  was  mislaid.  In 
the  case  of  Downs  the  trip  was  virtually  excepted  from  the  opera- 
tion of  the  ticket  by  the  express  stipulation  in  the  contract  to 
pay  fare  for  the  trip  if  the  ticket  should  not  be  produced.  The 
case  was  the  same  as  it  would  have  been  if  the  contract  had 

I.  See  abstract  of  the  case  of  Downs  287,  immediately  preceding  the  case  at 
V,  N.  Y.  &  N.  H.  R.  R.  Co.,  36  Conn.      bar. 
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declaired  in  express  terms  that  the  ticket  should  apply  only  to 
cases  where  it  was   produced,   and   all  other  cases   should   be 
excepted  from   its  operation.      Downs,   therefore,  was   nothing 
more  than  a  common  passenger  on  the  train,  without  a  common 
passenger  ticket,  and  was  liable  to  be  dealt  with  as  a  common 
passenger.     But  here  the  contract  embraced  the  trip  as  much  as 
it  did  any  other  trip  that  the  plaintiff  might  make  on  the  road. 
The  plaintiff  agreed  to  show  his  ticket  in  like  manner  with  other 
passengers.     This  was  required  in  order  that  the  conductor  might 
know  that  he  was  a  commuter.     But  the  conductor  knew  the  fact. 
The  production  of  the  ticket  under  such  circumstances  was 
merest  formality.     Suppose  the  plaintiff   had  agreed   with  the 
defendants  that  he  would  show  his  ticket  to  the  conductor  three 
times  during  each  passage  over  the  road,  and  on  the  trip  in  ques- 
tion he  had  shown  his  ticket  twice  to  the  conductor,  but  when 
required  the  third  time  to  produce  it  the  ticket  happened  to  be 
mislaid.     Suppose  the  conductor  should  distinctly  remember  that 
the  ticket  had  been  twice  produced,  and  the  production  of  it  the 
third  time  would  give  him  no  needful  information.     Would  the 
defendants  be  justified  in  ejecting  him  from  the  train  without 
an  express  stipulation  in  the  contract  that  the  plaintiff  should  pay 
the  fare  of  the  passage  unless  the  ticket  should  be  three  times 
produced?     We  think  not.     So  we  think  here.     There  must  be 
something  more  than  the  merest  technical  breach  of  the  contract, 
in  order  to  justify  the  defendants  in  rescinding  it  so  far  as  it 
applied  to  the  trip,  and  treating  the  plaintiff  as  a  trespasser  upon 
the  train. 

We  have  made  no  allusion  to  the  order  that  was  passed  by  the 
defendants  in  January,  after  the  plaintiff  purchased  his  ticket. 
That  order  had  no  application  to  the  case,  for  it  is  obvious  that 
the  defendants  could  not  at  that  time  add  new  conditions  to  the 
plaintiff's  contract.  That  order  was  in  force  when  Downs  made 
his  contract  with  the  defendants,  and  it  was  an  important  con- 
sideration in  the  decision  of  that  case. 

Again,  we  think  on  another  ground  that  the  plaintiff  made  out 
a  prima  facie  case  against  the  defendants.  The  plaintiff  was 
ejected  from  the  train  at  Harlem  which  was  not  a  station  on  the 
defendants'  road.  Conceding  that  under  the  circumstances  we 
have  detailed  the  defendants  had  the  right  to  eject  the  plain- 
tifi  from  the  train,  we  think  they  had  no  right  to  do  it  else- 
where than  at  some  regular  station  on  the  road.     Any  rule  or 
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regulation  of  the  defendants  that  requires  or  allows  such  an  act 
to  be  done  between  stations  to  a  person  in  the  condition  of  the 
plaintiff,  thus  subjecting  him  to  the  trouble  and  expense  of  going 
a  number  of  miles  in  order  to  take  another  train,  savors  too  much 
of  vindictiveness  to  be  reasonable.  We  have  no  hesitation  in  say- 
ing that  such  a  rule  is  unreasonable,  and  is  therefore  void  so  far 
as  it  applies  to  a  case  like  the  one  under  consideration.  We  say 
this  without  reference  to  the  statute  of  1867.  Whether  that 
statute  applies  to  the  case  or  not  we  leave  undetermined. 

For  these  reasons  we  think  there  is  manifest  error  in  the  judg- 
ment of  the  court  refusing  to  set  aside  the  nonsuit  that  had  been 
ordered  in  the  case. 

In  this  opinion  the  other  judges  concurred. 

DALTON  V.  BEERS. 

Supreme  Court  of  Errors^  Connecticut y  October  Tertn^  1S71, 

[Reported  in  38  Conn.  529.} 

EXEMPLARY  DAMAGES  —  COSTS  OF  SUIT.  —  In  actions  in  tort,  if  it 
appears  that  the  injury  complained  of  was  inflicted  wantonly  or  maliciously, 
exemplary  damages  may  be  given;  and  in  such  cases  the  expenses  of  the 
plaintiff  in  the  prosecution  of  the  suit,  exceeding  the  taxable  costs  of  the 
case,  may  be  taken  into  consideration  in  estimating  damages 

FORCIBLE  EJECTION  FROM  TRAIN  — ABUSIVE  LANGUAGE  OF 
CONDUCTOR  —  DAMAGES.  —  Where  plaintiff,  on  being  requested  to  pay 
fare  by  the  defendant,  the  conductor  on  the  train,  informed  the  latter  that 
he  had  paid,  and  an  altercation  between  the  parties  ensued  in  which  the 
conductor  used  abusive  language  and  finally  called  upon  some  brakemen, 
and  with  their  assistance  forcibly  ejected  plaintiff  from  train,  a  verdict  for 
plaintiff  was  justified  by  the  evidence,  and  the  sum  of  $60  damages  falls  far 
short  of  being  excessive. 

Trespass  vi  et  armis,  for  ejecting  the  plaintiff  from  a  railroad 
car  of  which  the  defendant  was  conductor;  brought  to  the  Court 
of  Common  Pleas  (Fairfield  County),  and  tried  on  the  general 
issue  closed  to  the  court,  before  Brewster,  J.  The  court  rendered 
judgment  for  the  plaintiff,  assessing  the  damages  at  $60,  and  the 
defendant  moved  for  a  new  trial,  for  error  in  the  court  in  includ- 
ing in  the  damages  the  sum  of  $50  for  expenses  of  the  suit.  The 
facts  are  stated  in  the  opinion.    Judgment  affirmed, 

H.  B.  MuNSON,  in  support  of  motion. 

LOCKWOOD,  opposed. 
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Park,  J.  —  In  actions  sounding  in  tort,  if  it  appears  that  the 
ui]ury  complained  of  was  inflicted  wantonly  or  maliciously, 
exemplary  damages  may  be  given ;  and  in  such  cases  the  expenses 
o(  the  plaintiff  in  the  prosecution  of  this  suit,  exceeding  the  tax- 
able costs  of  the  case,  may  be  taken  into  consideration  in  estima- 
ting the  amount  of  damages  that  the  plaintiff  should  recover. 
The  only  question  made  in  this  case  is  whether  it  is  one  of  this 
character. 

It  appears  that  the  plaintiff  was  a  passenger  on  a  train  of  cars 
of  which  the  defendant  was  the  conductor;  that  the  plaintiff  paid 
to  the  defendant  the  usual  fare  of  passengers  from  the  city  of 
Bridgeport  to  the  town  of  Naugatuck ;  that  afterwards,  and  before 
the  train  had  arrived  at  the  latter  place,  the  defendant,  believing 
that  the  plaintiff  had  not  paid  his  fare,  demanded  that  he  should 
pay  it  again ;  that  the  plaintiff  informed  him  that  he  had  already 
paid  his  fare,  and  referred  the  defendant  to  the  passengers  who 
were  sitting  near  the  defendant  at  the  time  the  payment  was 
made  for  the  truth  of  his  statement ;  that  the  passengers  referred 
to  corroborated  the  claim  of  the  plaintiff,  but  the  defendant  still 
persisted  that  the  plaintiff  had  not  paid  his  fare.     The  remaining 
facts  are  thus  detailed  in  the  motion.     **  Subsequently  further 
altercation  twice  ensued  between  the  defendant  and  the  plaintiff, 
the  defendant  insisting  that  the  plaintiff  had  not  paid  his  fare, 
and  the  plaintiff  insisting  that  he  had,  and  that  the  defendant 
ought  to  be  satisfied  with  the  proof  of  the  payment  the  plaintiff 
had  offered  him.     Finally,  the  defendant   in  some  excitement 
called  the  plaintiff  "a  liar,"  "a  scoundrel"  and  ''a  fraud."  and 
the  plaintiff  in  reply  told  the  defendant  that  he  would  not  dare 
call  him  such  names  outside  of  the  train.     On  the  arrival  of  the 
tnun  at  Seymour,  a  station  between  Bridgeport  and  Naugatuck, 
and  near  the  latter,  after  again  demanding  the  fare,  and  the  plain- 
tiff refusing  to  pay,  and  after  requesting  the  plaintiff  to  leave  the 
train,  the  defendant  called  some  brakemen,  and  with  their  assist- 
ance forcibly  ejected  the  plaintiff  from  the  train,  against  his  pro- 
test,  although  he  made  no  active  resistance,  and  the  plaintiff  was 
thereby  obliged  to  take  another  train  in  order  to  reach  Naugatuck. 
In  the  assault  upon  and  removal  of  the  plaintiff  from  the  train, 
\i\5 coat  was  torn,  and  his  clothing  disarranged." 
The  defendant  insists  that  he  should  be  excused  from  paying 
more  than  the  actual  damage,  on  the  ground  that  he  honestly 
believed  the  plaintiff  had  not  paid  his  fare.     But  he  should  have 
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been  satisfied  from  the  evidence  produced  by  the  plaintiff  that  he 
was  mistaken,  and  more  especially  there  was  no  necessity  for  his 
using  the  vile  epithets  that  he  applied  to  the  plaintiff,  whether 
the  plaintiff  had  paid  his  fare  or  not.  The  defendant's  honest 
belief  cannot  excuse  the  use  of  such  epithets,  and  the  indignity 
and  humiliation  that  he  inflicted  upon  the  plaintiff  in  ejecting  him 
by  force  from  the  train,  where  he  was  entitled  to  remain.  Before 
resorting  to  such  extreme  measures,  a  conductor  should  know  that 
a  passenger  has  not  paid  his  fare.  Passengers  are  not  to  be  sub- 
jected to  such  indignity  with  impunity,  when  the  conductor  has 
no  other  excuse  to  offer  but  an  honest  belief  that  a  passenger  has 
not  paid  his  fare. 

We  think  the  court  below  took  the  right  view  of  the  case,  and 
that  the  sum  of  sixty  dollars  damages  falls  far  short  of  being 
excessive. 

It  is  unusual  for  a  court  to  state  in  its  finding  what  the  actual 
damages  are  in  a  case  of  this  kind,  and  what  sum  is  assessed  in 
addition  thereto  as  punitive  damages,  or  damages  arising  from  a 
consideration  of  the  expenses  that  the  plaintiff  has  been  subjected 
to  in  the  prosecution  of  his  suit,  exceeding  the  taxable  costs  of 
the  case.  It  was  probably  done  in  this  case  in  order  to  give  the 
defendant  the  benefit  of  the  claim  which  he  makes  that  only  the 
actual  damages  should  be  allowed,  so  that  if  this  court  should 
sustain  his  claim  a  new  trial  might  be  advised  conditionally,  and 
the  case  disposed  of  without  subjecting  the  parties  to  the 
expense  and  trouble  of  another  trial. 

But  no  division  of  the  damages  was  made  in  the  judgment  that 
was  rendered,  and  we  think  no  error  was  committed. 

A  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred;  except  BUTLER, 
Ch.  J.,  who  dissented. 

CONVERSE  V.  WASHINGTON  AND  GEORGETOWN 

RAILROAD  COMPANY. 

Supreme  Courts  District  of  Columbia^  September  Term^  1876, 

[Reported  in  2  McA.  504.] 

EJECTING  INTOXICATED  PERSON  FROM  STREET  CAR. —Where  a 
passenger,  who  is  intoxicated,  vomits  in  a  street  car  on  which  he  is  riding, 
the  conductor  has  the  right  to  eject  him,  provided  the  conductor  uses  t^o 
more  force  than  is  necessary. 
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HEW  TRIAL —  PRACTICE.  —  Questions  whether  the  verdict  was  contrary  to 
evidence  or  the  damages  were  excessive  cannot  be  considered  on  a  bill  of 
exceptions  to  the  judge's  rulings  on  motion  for  new  trial,  but  a  case  should 
be  made  bringing  ail  the  evidence  taken  on  the  trial  to  enable  the  Supreme 
Court  to  inquire  into  those  questions. 

Judgment  affirmed. 

"This  was  an  action  to  recover  damages  alleged  to  have  been 
sustained  by  the  plaintiff  while  being  ejected  from  a  street  car  by 
a  conductor  of  the  defendant,  in  the  city  of  Washington,  on  the 
1 8th  day  of  May,  1874. 

**On  the  trial,  the  plaintiff  gave  evidence  to  the  jury  tending  to 
show  that,  on  the  i8th  day  of  May,  1874,  he  got  upon  one  of  the 
defendant's  cars  on  Pennsylvania  avenue,  between  Fourth-and- 
a-half  and  Sixth  streets,  in  the  city  of  Washington,  and  paid  his 
fare  to  the  conductor  of  the  said  car ;  that  he  took  his  seat  in  the 
car,  and  that  he  had  in  his  mouth  the  stub  of  a  cigar  which  was 
unlighted ;  and  that  the  conductor  approached  him  and  told  him 
to  stop  smoking,  and  said  to  him,  "You  are  smoking;  I  have 
spoken  to  you  once  about  this;  "  and  that  thereupon  the  plaintiff 
threw,  or  attempted  to  throw,  the  cigar  out  of  an  open  window 
of  the  car;  that  the  conductor  immediately  seized  him  by  the 
right  arm  and  pulled  and  dragged  him  out  on  the  rear  platform, 
and  he  made  no  resistance ;  that  the  car  was  going  pretty  fast, 
and  the  conductor  threw  him  upon  the  ground  without  stopping 
the  cat,  thereby  injuring  his  arm  and  shoulder  where  he  had 
been  previously  wounded,  and  from  which  he  was  still  suffering, 
and  sprained  his  thumb,  and  that  such  sprain  was  only  an 
ordinary  sprain. 

**  The  defendant  gave  evidence  to  the  jury  tending  to  show  that 
when  the  plaintiff  mounted  the  car  of  the  defendant,  on  Pennsyl- 
vania avenue,  between  Fourth-and-a-half  and  Sixth  streets,  he 
was  in  a  state  of  intoxication ;  and  that  he  took  his  seat  in  the 
rear  end  of  the  car,  and  soon  after  began  to  vomit  in  the  car ;  and 
that  the  conductor  of  the  car  spoke  to  the  plaintiff,  and  told  him 
that  the  car  was  no  place  for  such  purposes,  and  that  he  ought  to 
get  off,  and  that,  thereupon,  the  plaintiff  turned  and  put  his  head 
out  of  an  open  window  and  vomited  down  and  over  the  side  of 
the  car;  that  soon  afterward  the  plaintiff  undertook  to  get  off  the 
car,  and  the  conductor,  in  order  to  allow  him  to  alight,  stopped 
the  car;  that,  as  the  plaintiff  was  about  to  step  down  upon  the 
ground,  the  defendant's  conductor,  in  order  to  prevent  accident 
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(the  plaintiff  being  in  an  intoxicated  and  staggering  condition), 
put  his  hand  upon  the  plaintiff*s  shoulder;  that  the  plaintiff 
stepped  to  the  ground,  but,  before  the  conductor  could  start  the 
car  again,  the  plaintiff  stepped  on  the  platform  of  the  car  and 
seized  the  conductor  bv  the  coat ;  that  the  conductor  broke  the 
hold  of  the  plaintiff  upon  his  person,  and  again  stopped  the  car, 
in  order  that  the  plaintiff  might  get  off;  that  the  plaintiff  stepped 
to  the  ground  again ;  but  before  the  car  was  started  the  second 
time,  stepped  back  and  seized  the  conductor  with  both  hands, 
and,  while  the  conductor  was  tr\*ing  to  stop  the  car,  jerked  the 
conductor,  and  both  of  them  fell  off  the  platform  onto  the  ground ; 
that  the  conductor  thereupon  jumped  upon  the  car,  started  it,  and 
went  on  his  journey. 

"  The  defendant  also  gave  evidence  to  the  jury  tending  to  show 
that  the  only  injury  received  by  the  plaintiff  was  an  ordinary 
sprain  of  the  thumb ;  and  that,  after  the  lapse  of  a  week,  there 
was  no  sign  of  the  injury  remaining. 

'*  The  testimony  on  both  sides  being  closed,  the  counsel  for  the 
defendant  requested  the  chief  justice,  presiding  at  the  trial  of  said 
cause,  to  instruct  the  jury  as  follows,  to  wit:  *  If  the  jury  find 
from  the  evidence  that  the  plaintiff  at  the  time  of  the  alleged 
injury  was  intoxicated  and  had  vomited  in  the  defendant's  car,  it 
was  the  duty  of  the  conductor  to  eject  the  plaintiff,  and  he  can- 
not recover; '  which  instructions  the  said  chief  justice  refused  to 
give,  except  with  the  additional  proviso  as  follows :  — 

"  '  Provided,  that  the  conductor,  in  putting  him  off,  did  not  use 
any  more  violence  than  was  necessary ;'  to  which  proviso  the 
defendant's  counsel  then  and  there  excepted. 

"  The  counsel  for  the  defendant  further  requested  the  said  chief 
justice  to  instruct  the  jury  as  follows,  to  wit: 

"  'If  the  jury  find  from  the  evidence  that  the  plaintiff,  when  he 
got  on  the  defendant's  car  on  the  occasion  of  the  allied  injur}', 
had  been  drinking  intoxicating  drinks,  and,  in  consequence  of 
such  drinking  was  sick  and  vomited  in  the  defendant's  car,  he 
cannot  recover ;  *  which  instruction  was  refused,  except  with  the 
same  proviso  that  was  attached  to  the  first  prayer;  to  which  pro- 
viso the  defendant's  counsel  then  and  there  also  excepted. 

"  The  counsel  for  the  defendant  further  requested  the  said  chief 
justice  to  instruct  the  jury  as  follows,  to  wit: 

**  'If  the  jury  find  from  the  evidence  that  the  conductor  told  the 
plaintiff  not  to  smoke,  and  that  the  plaintiff  had  a  cigar  in  his 


Carrier  of  Persons,  113 

mouth  and  unlighted,  that  the  plaintiff  attempted  to  throw  the 
cigar  out  at  the  window,  and  that,  thereupon,  the  defendant's 
conductor  immediately  seized  the  plaintiff  and  dragged  him  out, 
and,  without  stopping  the  car,  threw  him  off,  the  plaintiff  cannot 
recover,  because  such  an  act  on  the  part  of  the  conductor  was  a 
wanton  and  willful  act  on  the  part  of  the  conductor,  and  the  plain- 
tiff cannot  recover  from  the  defendant  for  any  injury  thus  inflicted 
upon  him ;  *  which  instruction  was  refused  and  an  exception 
noted. 

*•  The  jury  found  a  verdict  in  favor  of  the  plaintiff,  and  assessed 
his  damages  at  the  sum  of  $i,ooo.     The  case  is  now  here  upon  a 
motion  for  a  new  trial  on  the  foregoing  exceptions." 
W.  F.  Mattingly  and  R.  T.  Merrick,  for  plaintiff. 
EXOCH  TOTTEN,  for  defendant. 

Olin,  J.  —  This  is  a  motion   for  a  new  trial  on  a  bill  of 
exceptions. 

The  case  is  one  brought  by  the  plaintiff  for  damages  occasioned 
by  being  put  off  by  the  conductor  of  a  railroad  car,  by  which  he 
claims  to  have  been  injured  and  claims  damages  to  the  amount 
of  $10,000.     A  verdict  was  rendered  by  the  jury  for  the  sum  of 
$1,000.     Upon  the  rendition  of  this  verdict  a  motion  for  a  new 
trial  was   made  by  the   attorney  for  the  defendant  upon   the 
grounds,  first,  that  the  verdict  was  contrary  to  the  instructions  of 
the  court;  second,  said  verdict  was  contrary  to  the  evidence; 
third,  said  verdict  was  unreasonable;  fourth,  the  evidence  sub- 
mitted to  the  jury  was  insufficient  to  sustain  said  verdict;  fifth, 
the  damages  assessed  by  the  jury  are  excessive.     This  motion 
for  a  new  trial,  doubtless  made  upon  the  judge's  minutes,  seems 
to  have  been  overruled,  and  the  case  comes  here  on  a  bill  of 
exceptions.     We  see  no  error  in  the  ruling  of  the  justice  who 
presided  at  the  trial.     The  bill  of  exceptipns  in  this  case  only 
brings  in  question  those  rulings.     There  is  manifestly  no  error  in 
those.     The  questions  whether  the  verdict  was  contrary  to  the 
evidence,  or,  secondly,  whether  the  damages  were  excessive,  are 
not  questions  that  can  be  considered  on  this  bill  of  exceptions. 
To  enable  us  to  do  that,  a  case  should  have  been  made  bringing 
before  us  all  the  evidence  taken  on  the  trial,  to  enable  this  court 
to  judge  whether,  under  all  the  circumstances  of  the  case,  the 
verdict  was  against  the  weight  of  evidence,  or  whether,  secondly, 
the  damages  were  excessive.     We  are  precluded  on  a  bill   of 
exceptions  to  inquire  into  either  of  those  questions.     It  se^^w    ^^ 
Vol.  VIII  — 8 
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hare  been  a  scMnevhat  extraorcinary  Terdict  if,  as  claimed  on  the 
part  of  the  defendant,  a  dmnken  man,  vomiting  in  the  car,  is 
put  oi  hy  a  conductor  and  has  his  thumb  ^>rained,  should  be 
entitled  to  a  veniict  of  $1,000  against  the  company.  But  the  bill 
of  exceptions  in  this  caise  does  not  authorize  us  to  consider  those 
questions. 

The  judgment  must,  therefore,  be  affirmed. 

ETECTIXG  SICK  OR  INTOXICATED  PERSON  FROM 
STREET  C AR  —  VOMITING  IN  CAR  —  INSTRUCTIONS — 
DUTY  OF  CARRIER  TOWARDS  SICK  PASSENGERS.  —  In  an 
action  to  rpcaver  damages  for  forcible  ejection  from  a  street  car, 
where  plaintiff  alleged  rough  treatment  of  the  conductor  towards 
h:nu  he  being  a  sick  {>assenger,  but  the  defendant,  by  a  number  of 
witnesses,  proved  that  plaindfF  was  drunk  and  had  vomited  in  the 
car.  and  used  abosive  lacgoage  and  the  conductor  ejected  him,  while 
plaintiff  and  several  of  his  witnesses  denied  that  he  was  drnnk,  it 
was  held  error  to  so  instruct  jury  as  to  deprive  defendant  of  the 
consideration  whether  there  was  reasonable  cause  for  the  conductor 
to  apprehend  a  breach  of  decency  and  good  order  on  the  part  of  the 
plaintiff.  It  was  also  error  to  charge  that  the  conductor  had  no 
legal  right  to  expel  plain  tiff  unless  he  wilfully  or  voluntarily  diso- 
beyed the  conductor's  request  to  leave  the  car  even  though  the  con- 
ductor may  have  supposed  him  to  be  drunk.  While  the  absence  of 
evil  intention  is  a  good  defense  to  an  indictment,  it  cannot  exone- 
rate a  person  honestiV  suppK>sed  to  be  drunk  and  who  repeatedly 
disobejrs  the  request  of  the  conductor  to  behave  himself.  The  mle 
to  be  adopted  on  steam  trains  towards  sick  passengers  would  not  be 
proper  to  apply  to  horse  railways.  \\'hile  showing  a  sick  person 
good  treatment  street  railroad  companies  are  not  required  to  pro- 
vide, without  a  special  contract,  any  extra  means  for  his  accommo- 
dation. It  is  also  reasonable  that  the  conductor  should  be  informed 
as  to  the  sickness  of  the  passenger.  It  was  also  error  to  charge  that 
vomiting  from  intoxication  was  the  only  form  of  that  evil  which 
would  authorize  the  conductor  to  expel  a  passenger,  as  it  withdrew 
from  the  minds  of  the  jury  all  other  forms  of  the  evil  which  might 
excuse  the  conduct  of  the  conductor  in  the  proper  management  of 
the  car.  For  these  errors  verdict  for  plaintiff  for  $15,000  reversed 
and  new  trial  g^nted.  Supreme  Courts  Distrut  of  Columbia^  -^P^t 
1881.  LEMONT  V.  WASHINGTON  AND  GEORGETOWN  RAIL- 
ROAD  COMPANY,  i  Mackey,  180. 
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ASSAULT  BY  ONE  PASSENGER  UPON  ANOTHER  — 
EXCESSIVE  DAMAGES.  —  In  an  action  to  recover  damages 
against  a  railroad  company  for  injuries  inflicted  by  one  passenger 
upon  another,  it  appeared  that  the  injured  passenger  attempted  to 
enter  a  car  for  which  his  ticket  entitled  him  to  passage;  that  a 
stranger  threatened  him  with  violence  if  he  did  not  leave  the  car; 
that  plaintiff  sought  the  conductor  and  on  telling  him  what  had 
happened  the  conductor  took  plaintiff's  ticket  and  bade  him  follow; 
that  a  seat  was  found  him  in  the  car,  but  that  the  person  who  first 
threatened  him  came  towards  him  and  seized  him  and  made  him 
leave  the  car,  inflicting  severe  injuries  about  the  head,  face,  and 
eyes;  that  the  conductor  refused  to  interfere  in  the  disturbance,  and 
that  plaintiff  was  compelled  to  stand  upon  the  platform  of  the  car 
to  complete  his  journey.  Plaintiff  recovered  judgment  for  $5,000, 
but,  on  appeal,  this  was  considered  excessive  in  proportion  to  the 
injuries  received,  the  court  holding:  When  the  agents  of  a  rail- 
road corporation  are  guilty  of  conduct  which  is  malicious  or  inten- 
tionally negligent,  so  as  to  amount  to  a  reckless  disregard  of  the 
rights  of  passengers,  a  jury  may  award  exemplary  damages,  but  this 
court  will  interfere  where  the  damages  are  grossly  excessive.  If 
plaintiff  would  not  remit  $3,500  and  let  verdict  stand  at  $1,500  new 
trial  was  to  be  granted.  Supreme  Courts  District  of  Columbia^  J^^^y 
1885,  FLANNERY  V.  BALTIMORE  AND  OHIO  R.  R.  CO.,  4 
Mackey,  iii. 

ASSAULT  BY  GATE-KEEPER  —  RIGHTS  OF  PASSEN- 
GERS.  —  In  an  action  to  recover  damages  for  an  assault  committed 
upon  plaintiff  by  a  gate-keeper  at  a  railroad  station  of  defendants* 
it  was  held  that  where  a  ticket  is  purchased  for  a  continuous  passage 
over  different  roads  from  one  point  to  another,  if  by  reason  of  any 
accident,  or  from  any  cause  whatever,  not  by  the  default  of  the 
plaintiff  or  his  carelessness  or  wrong,  a  company  is  prevented  from 
making  connection  and  keeping  to  the  letter  of  its  contract  in  carry- 
ing a  passenger  to  his  destination,  and  he  is  left  over,  the  law  is  that 
he  has  a  right  to  go  upon  the  first  train  of  that  company  to  his  point 
of  destination,  and  in  this  case  the  gate  keeper  had  no  right  to  stop 
plaintiff  from  going  on  the  train,  nor  was  he  justified  in  committing 
the  assault,  and  the  company  was  liable  in  damages  for  the  assault. 
Judgment  for  plaintiff  affirmed.  Supreme  Courts  District  of  Columbia^ 
February,  1892.  WATKINS  V.  PENNSYLVANIA  RAILROAD  CO., 
21  D.  C.  X. 
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EJECTIVG  P.VSSENGER  FROM  TRAIN  — RULES  — PLACE 
OF  EJECTION  —  EXCESSIVE  DA\L\GES.  —  In  an  action  to  re- 
coTcr  daniages  for  wrongf tiI  expulsion  of  plaintiflf  from  one  of  defend- 
ant's trains  on  which  he  was  a  passenger,  it  was  held  not  necessary  to 
allege  that  the  plain ti5,  at  the  time  of  his  expulsion  was  complying 
with  al!  the  reasanable  rules  of  defendant  company,  nor  to  allege 
that  plaintiff  was  not  abont  to  violate  any  sach  reasonable  rule. 
A  rule  of  the  railroad  company  prohibiting  passengers  on  the  trains 
from  wearing  the  uniform  cap  of  an  opposition  line  of  steamers  was 
not  reasonable  and  not  binding  on  the  public  Plaintifif  was  wear- 
ing one  of  these  caps  and  the  conductor  and  trainmen  ejected  him 
from  the  train  which  is  the  cause  of  the  action.  A  railroad  company^, 
in  ejecting  a  passenger  for  nonpayment  of  fare,  must  do  so  at  a 
usual  stopping  place  or  near  some  dwelling  house.  This  is  the  only 
restriction  imposed  by  statute  (Laws  of  Florida,  chap.  1987,  §  41) 
as  to  the  expulsion  of  passengers,  and  it  applies  only  to  passengers 
who  have  not  paid  their  fare.  Passengers  for  other  violations 
of  the  reasonable  rules  of  railroad  companies,  may  be  ejected 
at  any  convenient  safe  point  that  may  be  selected  by  the  officer 
in  charge,  no  more  force  being  used  than  is  necessary.  Judg- 
ment for  plaintiff  for  $5,000  was  excessive,  the  testimony  show- 
ing that  plaintiff's  in  Junes  were  slight  and  that  they  were  received 
in  consequence  of  his  resistance  to  the  officers  of  the  company. 
Judgment  reversed.  Supreme  Court^  Florida^  January  Term^  i88g. 
SOUTH  FLORIDA  RAILROAD  CO.  v.  RHODES,  25  Fla.  40. 

FORCIBLE  EJECTION  FROM  TRAIN  BY  NEGRO  — 
EMPLOYMENT  OF  NEGRO  IN  SERVICE  OF  DEFENDANT 
MUST  BE  PROVED.  —  In  an  action  to  recover  damages  for  injuries 
sustained  by  being  forcibly  ejected  from  one  of  defendant's  trains, 
while  it  was  in  motion,  by  a  negro  who  claimed  to  be  one  of  defend- 
ant's servants  it  was  held  that  to  make  the  defendant  company  liable 
there  must  be  competent  legal  evidence  that  the  neg^o  was  in  its 
employ  as  its  servant,  the  mere  fact  that  the  negro  claimed  to  be  its 
servant  not  being  sufficient  to  make  defendant  liable  for  his  acts  as 
its  servant.  Judgment  for  defendant  affirmed.  Supreme  Courts 
Georgia,  July  Term^  1872,  LINDSAY  V.  CENTRAL  RAILROAD 
AND  BANKING  CO.,  46  Ga.  447. 

PASSENGER  ASSAULTED  BY  CONDUCTOR  —  PLEAD- 
ING.  —  Where  a  passenger  was  assaulted  by  a  conductor  of  a  train 
it  was  held  that  if  the  conductor  had  delivered  plaintifif  as  a  passenger 
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on  defendant's  train,  at  his  place  of  destination  and  had  after- 
wards beaten  him  defendant  would  not  be  liable,  but  the  conductor 
called  plaintiff  out  of  the  car  when  he  was  engaged  in  prosecuting 
defendant's  business  and  within  the  scope  of  its  business  in  trans- 
porting plaintiff  as  a  passenger,  and  voluntarily  beat  him,  for  which 
acts  of  its  servant  defendant  was  liable.  Although  the  declaration 
did  not  allege  in  express  terms  that  the  conductor,  when  he  inflicted 
the  injury  upon  the  plaintiff,  was  in  the  prosecution  and  within  the 
scope  of  defendant's  business,  still  the  allegations  being  substantially 
to  that  effect,  there  was  no  material  defect,  and  it  was  error  to 
sustain  defendant's  demurrer  and  dismiss  plaintiff's  case.  Judgment 
reversed.  Supreme  Courts  Georgia^  January  Ternty  i8j8,  PEEPLES 
V.  BRUNSWICK  AND  ALBANY  R.  R.  CO.,  60  Ga.  281. 

FIGHT  ON  STREET  CAR  —  PASSENGER  INJURED  IN 
TRYING  TO  GET  OFF  STREET  CAR.  —  In  an  action  to  recover 
damages  for  personal  injuries  sustained  by  a  woman  passenger  in 
trying  to  get  off  a  street  car  of  defendants  to  avoid  danger  from  a 
fight  in  progress  between  two  male  passengers  on  said  car  a  demurrer 
to  plaintiff's  declaration  was  sustained  and  plaintiff  excepted.  The 
syllabus  by  the  Supreme  Court  is  as  follows:  *'  The  street  railroad 
companies  are  carriers  of  passengers,  and  as  such,  are  bound  to 
extraordinary  diligence,  and  liable  for  negligence  of  their  agents  and 
employees  in  and  about  such  carriage;  and  when  passengers  are 
injured  by  riotous  fighting  among  other  passengers,  it  is  for  the  jury 
to  say,  under  all  the  facts,  whether  the  company  was  negligent  in 
not  providing  a  suitable  conductor  to  preserve  order,  or  whether  the 
person  in  charge  of  the  car  as  driver  was  negligent  in  the  preserva- 
tion of  order  thereon,  and  the  safe  carriage  of  the  passengers  to  the 
place  of  destination.  A  declaration  alleging  such  negligence  in  the 
company,  both  in  respect  to  the  failure  to  have  a  conductor  aboard 
to  preserve  order,  and  in  respect  to  the  negligence  of  the  driver  in 
failing  to  suppress  the  fight,  or  to  eject  the  combatants,  is  good, 
and  should  not  be  dismissed  on  demurrer."  Judgment  reversed. 
Supreme  Court,  Georgia,  August  Term^  1878.  HOLLY  V.  ATLANTA 
STREET  RAILROAD,  61  Ga.  215. 
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SOUTH  CAROLINA  RAILROAD  COMPANY  V. 

NIX,  ADMINISTRATOR. 

Supreme  Courts  Georgia^  February  Term^  l8S2, 

[Reported  in  68  Ga.  572.] 

REFUSAL  TO  PAY  FARE  ON  DEMAND  — SUBSEQUENT  TENDER  — 
EJECTION  OF  PASSENGER  FROM  TRAIN  —  INSTRUCTIONS.  —  It 
is  not  error  to  charge,  in  an  action  for  damages  for  ejection  from  train  result- 
ing in  death  of  passenger,  that  if  the  train  was  in  motion  the  conductor  was 
not  bound  to  stop  it  and  receive  fare  from  the  passenger  ejected  for  not 
having  paid  it  when  demanded,  but  inferentially  that  he  ought  to  do  so  if 
the  train  was  not  in  motion  when  the  tender  was  made;  nor  was  it  error  to 
charge  that  if  the  fare  was  tendered  before  ejection,  but  after  the  first  failure 
to  pay  on  demand,  then  the  conductor  should  have  received  it  and  not 
ejected  the  passenger  (i). 

EJECTED  FROM  TRAIN  AND  SUBSEQUENTLY  KILLED —  DECLARA- 
TION  — INSTRUCTION. —  Where  the  declaration  averred  that  plaintiff 
'*  was  violently  and  forcibly  ejected  and  thrown  from  said  cars  by  the 
defendant,  and  by  its  agents  and  servants  in  the  course  of  their  employ- 
ment, and  in  being  thus  forcibly  and  unjustly  ejected  from  said  cars,  as 
aforesaid,  was  thrown  thereunder  and  run  over  and  killed  thereby,*'  a 
charge  to  the  effect  that  if  the  plaintiff  was  thrown  thereunder  and  thereby 
injured  by  the  wrongful  act  of  the  conductor,  and  run  over  even  by  the 
second  train  and  killed,  having  been  first  injured  by  the  act  of  the  con- 
ductor of  the  train,  from  whence  he  was  thrown,  was  proper,  as  the  allega- 
tion would  support  a  recovery  therefor. 


I.  In  Georgia  Southern  and  Flor- 
ida R.  R.  Co.  V,  Asmore(i89I),  88  Ga. 
529,  it  was  held  that:  *'  A  passenger  on 
a  railway  train  who  refuses  to  accede 
to  a  wrongful  demand  for  fare  is  en- 
titled to  be  carried  on  acceding  to  the 
demand,  though  the  train  may  have 
been  stopped  with  a  view  to  his  expul- 
sion; but  if  the  demand  upon  him  is 
rightful  he  cannot  avoid  expulsion  by 
tendering  the  fare  whilst  the  train  is 
being  stopped  or  after  the  stoppage. 
Where  the  failure  of  the  passenger  to 
have  a  ticket  is  due  to  the  non-attend- 
ance of  the  agent  at  the  ticket-office, 
or  to  other  fault  or  default  of  the  com- 
pany, the  passenger  is  entitled  to  be 
carried  at  the  ticket  rate  of  fare;  but 
where  his  failure  is  attributable  to  any 
other  cause,  he  has  no  right  to  be  car- 


ried without  paying  the  higher  lawful 
rate  exacted  by  the  rules  of  the  com- 
pany." The  court  (per  Bleckley,  Ch. 
J.),  in  reviewing  the  case  of  South  Car- 
olina R.  R.  Co.  V,  Nix,  68  Ga.  572 
[above  reported],  on  this  point,  said: 
"  Our  conclusion  is  that  it  is  not  sus- 
tainable, either  on  principle  or  by 
sound  authority,  and  we  feel  con- 
strained to  overrule  it  in  so  far  as  it 
lays  down  in  universal  and  unqualified 
terms  the  proposition,  or  its  equivalent, 
that  a  passenger  by  making  a  tender  at 
any  time  before  his  ejection  may  ac- 
quire the  right  to  remain  on  board  and 
be  carried.*' 

As  to  the  right  to  demand  extra  fares 
on  trains,  compare  the  following  cases: 

Extra  Fare    on    Trains  —  Reasonable 
Regulations,  —  In  an  action  to  recover 
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Judgment  far  plaintiff  affirmed. 

"To  the  October  Term,  1877,  of  Richmond  Superior  Court, 
Nix,  administrator  of  Brown,  brought  suit  against  the  South 
Carolina  Railroad  for  the  homicide  of  his  decedent.  The  action 
was  brought  under  the  statute  of  South  Carolina,  which  provides 
that  actions  for  homicides  shall  be  for  the  benefit  of  the  wife, 
husband,  parent  and  child  of  the  person  killed,  shall  be  brought 
by  or  in  the  name  of  the  legal  representative,  and  the  recovery 
shall  be  divided  among  the  beneficiaries  like  personal  assets  of  an 
intestate.     (Rev.  Stats.  S.  C.  p.  507.) 

"The  defendant  demurred  to  the  declaration  because  it  did  not 
set  out  for  whose  benefit  the  action  was  brought,  and  did  not 
set  forth  the  South  Carolina  law  on  which  it  was  based.  This 
demurrer  was  heard  on  April  iSth,  1880,  and  sustained,  but  with 
leave  to  the  plaintiff  to  amend.  During  the  April  term,  1880, 
of  court,  the  case  was  called  for  trial.  Plaintiff  tendered  his 
declaration  amended  in  accordance  with  the  above  stated  ruling. 
Defendant  again  demurred  on  the  grounds  that  the  original 
declaration  was  not  sufficient  to  amend  by  (no  beneficiaries  having 
been  set  out  therein),  and  that  the  cause  of  action  set  out  in  the 
amendment  was  barred  by  the  statute  of  limitations  (two  years 
being  the  limit  fixed  by  the  statute).    The  demurrer  was  overruled. 

"The  evidence  for  the  plaintiff  made,  in  brief,  the  following 


damages  for  ejection  from  a  train  for 
refusing  to  pay  fare  demanded  by  the 
condactor,  plaintiff  having  tendered 
the  proper  fare  charged  at  ticket-office, 
but  the  railroad  regulations  called  for 
extra  fare  if  fare  tendered  on  train,  it 
was  held  that  such  regulations  were 
not  anrcasonable  nor  unlawful.  Judg- 
ment for  plaintiff  for  $16.50  affirmed, 
and  his  motion  for  new  trial  denied. 
(1584)  Partee  v.  Georgia  Railroad,  72 
Ga.  347. 

EjtcUdfrom  Train  for  Refusal  to  Pay 
Fare  Demanded  by  Conductor, — Passen- 
ger unable  to  obtain  ticket  at  station. 
(A  qnestioo  of  pleading  decided  in  this 
case.)  [18S9]  Georgia  R.  R.  and 
Baxking  Co.  v,  Murden.  83  Ga.  753. 

Refusal  to  Pay  Extra  Fare  on  Sur^ 
render  of  Ticket,  — When  a  passenger 
bas  purchased  a  through  ticket  and 


surrendered  it  to  the  first  conductor  on 
his  demand,  if  a  second  conductor  is 
satisfied  of  this  upon  the  evidence  ex- 
hibited by  the  passenger,  he  has  no 
legal  right  to  expel  the  passenger  be- 
cause he  does  not  pay  fare  or  produce 
the  ticket,  although  the  rule  of  the 
company  may  require  the  expulsion 
under  such  circumstances.  The  law  is 
of  higher  authority  than  the  rule.  So 
held  in  an  action  where  plaintiff,  hav- 
ing surrendered  ticket  to  one  con- 
ductor, refused  to  pay  fare  to  new 
conductor,  and  the  latter  threatened  to 
stop  train  and  eject  plaintiff.  Verdict 
for  plaintiff  for  $500,  though  extreme, 
not  excessive.  Judgment  affirme<l- 
(1891)  East  Tennessee,  Vii^gij^j^  & 
Georgia  Railway  Co.  v,  Yiv^^  aq  Ga. 
443. 
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case:  On  the  evening  of  August  nth,  1877,  Brown,  a  colored 
man,  took  the  train  which  left  Augusta  on  defendant's  road  about 
seven  o*ciock  P.  M.  When  about  two  and  a  half  miles  from  that 
place,  the  whistle  was  blown,  the  train  stopped,  and  the  con- 
ductor put  Brown  off.  While  they  were  going  to  the  door,  Brown 
pulled  out  two  pieces  of  silver  and  said  to  the  conductor,  '  Boss, 
don't  put  me  off.  I've  got  money  to  pay  my  way."  The  con- 
ductor said,  *  why  didn't  you  give  it  to  me  when  I  asked  for  it?  * 
Brown  answered,  *  I  was  asleep.*  The  conductor  said,  *  You  ought 
to  keep  awake  and  attend  to  your  damned  business.  Now  I  have 
stopped  the  train,  you  have  got  to  get  off/  and  required  him  to 
do  so.  WHiile  standing  on  the  ground  Brown  again  asked  to  be 
allowed  to  pay  his  fare  and  tendered  money,  which  the  conductor 
refused  and  pulled  the  bell-rope.  Brown  had  hold  of  the  railing 
of  the  car,  and  swung  around  as  the  car  started.  As  he  did  so, 
one  passenger  remarked  to  another,  'There  goes  a  dead  nigger/ 
In  putting  him  off,  both  the  conductor  and  train -hand  pushed 
him.  Next  morning  the  body  of  Brown  was  found  on  the  track, 
the  trunk  being  severed  and  showing  signs  of  having  been  dragged 
along  the  track  a  short  distance  and  badly  mutilated.  He 
appeared  to  be  tight  at  the  time  when  he  was  put  off.  There 
was  also  testimony  as  to  the  value  of  his  services,  his  habits,  etc., 
not  material  here. 

**The  evidence  for  the  defendant  was,  in  brief,  as  follows:  The 
conductor  asked  Brown  for  his  fare,  but  the  latter  said  he  had  no 
money  except  a  nickel,  which  he  offered,  and  the  conductor 
refused.  The  conductor  told  him  he  would  have  to  stop  the  train 
and  put  him  off.  Brown  said  he  had  no  money ;  the  train  was 
stopped  and  he  was  told  to  get  off,  which  he  did,  stepping  clear 
of  the  edge  of  the  car.  After  the  signal  for  starting  had  been 
given,  and  the  train  was  about  moving  (the  cars  near  the  engine 
having  actually  begun  to  move),  Brown  asked  to  be  allowed  to 
get  on  board,  and  said  he  had  money,  but  did  not  show  any. 
The  train  moved  on.  One  witness  (who  was  in  jail  under  indict- 
ment for  breach  of  trust  at  the  time  of  testifying)  stated  that  he 
was  a  passenger  and  saw  the  rear  car  pass  Brown.  A  freight 
train  left  Augusta  about  an  hour  after  the  passenger  train.  The 
engineer  kept  a  good  lookout  for  obstacles  on  the  track,  but  saw 
nothing,  and  there  was  no  sign  on  the  engine  of  having  passed 
over  a  body.  Another  train  passed  the  place  about  seven  o'clock 
the  next  morning,  and  the  engineer  discovered  the  body.     No 
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violence  was  used  in  putting  Brown  oflf.  He  got  off  on  the  left 
hand  side  of  the  track ;  when  found  the  body  lay  across  the  right- 
hand  rail  and  was  severed  in  two. 

*'The  jury  found  for  the  plaintiff  $1,500.  Defendant  moved  in 
arrest  of  judgment,  and  also  moved  for  a  new  trial  on  the  follow- 
ing grounds : 

"i.  Because  the  court  erred  in  not  dismissing  the  case. 

"2.  Because  verdict  is  contrary  to  the  law  and  the  evidence. 

"3,  4,  5.  Substantially  as  the  second  ground. 

**6.  Because  the  court  charged  the  jury  as  follows:  'If  the 
conductor  put  him  off  the  train  for  his  refusal  or  failure  to  pay 
his  fare,  and  while  off  the  train  and  on  the  ground,  while  the 
train  was  in  motion,  Brown  then  became  willing  and  ready  to  pay 
his  fare,  and  did  tender  it,  the  conductor,  who  must  be  presumed 
to  be  familiar  with  his  schedule  and  those  of  other  trains  and  the 
necessities  of  the  service,  was  under  no  legal  obligation  to  stop 
his  train  and  take  him  on,  and  if  the  injury  occurred  under  this 
state  of  facts,  the  defendant  is  not  liable,'  the  error  of  the  charge 
consisting  in  this,  that  it  left  the  jury  to  infer  that  if  under  the 
other  circumstances,  as  stated,  and  the  train  was  not  in  motion 
at  the  time,  then  the  conductor  would  have  been  bound  to  have 
accepted  the  fare,  and  if  he  refused  the  defendant  would  be  liable. 

"7.  Because  the  court  charged  the  jury:  'If  the  conductor 
demanded  his  fare,  and  Brown  failed  to  refuse  to  pay  it  at  first, 
and  while  he  was  taking  him  from  his  seat  for  the  purpose  of 
ejecting  him.  Brown,  then  on  the  train,  tendered  him  the  full 
amount  of  his  fare,  and  it  was  refused  by  the  conductor  for  the 
reason  of  his  first  refusal,  an  ejection  then  was  unlawful,  and  the 
defendant  is  responsible  for  the  consequences  of  that  act  of 
the  conductor;  this  is  true,  especially  if  you  believe  from  the  evi- 
dence that  Brown's  failure  to  pay  his  fare  when  first  demanded 
was  due  to  his  mental  condition.' 

"8.  Because  the  court  chained  the  jury:  'If  you  believe  that 
Brown  was  killed  by  the  second  train,  and  the  first  train  was  in 
no  wise  connected  with  the  injury,  then  the  plaintiff  is  not  entitled 
to  recover  in  this  action;  but  if  you  believe  that  Brown  was 
injured  by  the  wrongful  act  of  the  conductor  of  the  first  train,  the 
defendant  is  responsible  though  he  was  actually  killed  by  the 
second  train.' 

"9.  Because  the  court  refused  to  charge  the  jury  as  follows, 
when  requested   in  writing  by  defendant:     *A  passenger  who 
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(ails  to  exhibit  his  ticket  or  to  pay  his  fare  on  a  reasonable  demand 
therefor,  forfeits  his  right  to  be  carried  further,  and  may  be 
ejected  at  once,  and  after  the  signal  has  been  given  to  stop  the 
train  for  the  purpose  of  removing  him  from  it,  cannot  regain  his 
right  to  be  carried  by  his  exhibiting  it,  or  offering  to  pay,  and  a 
conductor  is  justified  in  persisting,  notwithstanding  its  exhibition 
or  such  offer,  in  ejecting  him.* 

"lo.  Because  the  court  refused  to  charge  the  jury  as  follows: 
'If  the  jury  believe  the  killing  was  under  circumstances  which 
showed  a  wilful  and  malicious  disregard  for  human  life,  then  there 
can  be  no  recovery  in  a  civil  suit  for  damages  unless  a  criminal 
prosecution  has  been  instituted,  or  plaintiff  has  satisfactorily 
explained  why  such  prosecution  was  never  instituted.* 

"ii.  Because  the  court  refused  to  charge  as  follows:  'If  the 
jury  believe  that  Brown  was  not  killed  by  the  train  from  which 
he  was  ejected,  but  by  another  train  passing  along  defendant's 
road,  an  hour  or  more  later,  such  killing  would  be  too  remote  a 
consequence  of  the  eviction,  and  too  different  a  transaction  from 
that  set  forth  in  the  declaration,  and  too  much  dependent  upon 
other  circumstances  for  the  plaintiff  to  recover  in  this  action.' 

"i2.  Because  the  court  refused  to  charge  as  follows:  'This 
action  is  brought  for  damages  for  the  killing  of  Anderson  Brown 
by  the  train  on  which  he  had  been  traveling ;  the  proof  must  cor- 
respond with  the  allegation.  Evidence  that  Brown  was  killed  by 
defendant  in  a  different  way  and  at  a  different  time  will  not  sus- 
tain this  action,  although  the  defendant  might  be  liable  for  such 
killing  in  another  action.  If,  therefore,  the  jury  believe  that 
Brown  was  killed  by  another  train  of  defendant  than  that  from 
which  he  was  evicted,  the  plaintiff  cannot  recover  in  this  action.* 
"The  motion  was  overruled,  and  defendant  excepted. 
"When  the  demurrer  to  the  declaration  was  overruled,  excep- 
tions/^«^jfc«/^  lite  were  certified  and  placed  on  record.  No  men- 
tion was  made  of  them  in  the  final  bill  of  exceptions.  When  the 
case  was  called  in  the  Supreme  Court,  counsel  for  plaintiff  in  error 
moved  to  be  allowed  to  assign  error  on  such  exceptions.  The 
motion   was  allowed,  as  set   out   in   the   first  division   of  the 

decision." 

Barnes  &  Gumming,  for  plaintiff  in  error. 

Foster  &  Lamar,  for  defendant. 

Jackson,  Ch.  J.  —  i.  In  this  case,  the  record  showed  that 
bills  of  exceptions  pendente  lite  had  been  taken  and  allowed  in 
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the  Superior  Court  during  the  progress  of  the  case,  but  no  men- 
tion was  made  of  them  in  the  bill  of  exceptions  finally  certified, 
and  which  brought  the  cause  before  this  court  by  writ  of  error, 
and  no  assignments  of  error  are  made  thereon  in  that  final  bill  of 
exceptions. 

Thereupon  the  plaintiff  in  error  moved  to  assign  error  on  these 
interlocutory  bills  of  exception,  which  appeared  legally  certified 
and  allowed  in  the  transcript  of  the  record. 

The  motion  must  be  granted  under  section  4250  of  the  Code, 
and  the  practice  of  the  court  in  regard  thereto  and  in  construc- 
tion thereof. 

The  only  object  of  a  bill  of  exceptions  is  that  the  judge  may 
certify  that  which  transpires  before  him,  and  which  is  not  other- 
wise of  record.  When  that  is  once  done  it  need  not  be  repeated ; 
and,  therefore,  where  he  has  allowed  and  made  record  of  an  inter- 
locutory bill  of  exceptions  by  certifying  it  once,  he  need  not  repeat 
the  certificate  in  another  and  the  final  bill  of  exceptions,  and  such 
is  the  express  language  and  sense  of  the  statute.  It  enacts : 
**But  at  any  stage  of  the  cause,  either  party  may  file  his  excep- 
tions to  any  decision,  sentence,  or  decree  of  the  Superior  Court, 
and  if  the  same  is  certified  and  allowed,  it  shall  be  entered  of 
record  in  the  cause,  and  should  the  case,  at  its  final  termination, 
be  carried  by  writ  of  error  to  the  Supreme  Court  by  either  party, 
error  may  be  assigned  upon  such  bills  of  exception,*'  etc.  What 
bills  of  exception?  Of  course,  those  thus  certified  and  entered 
of  record. 

If  either  party  takes  the  case  up  by  writ  of  error,  error  may  be 
assigned  on  these  bills  of  exception  by  the  party  which  so 
excepted. 

So  that,  although  one  party  sued  out  the  writ  of  error  by  the 
final  bill  of  exceptions,  the  other  may  assign  error  on  these  excep- 
tions thus  found  in  the  record.  This  is  a  right  he  could  not  exer- 
cise in  the  bill  of  exceptions  of  his  adversary  without  his  consent, 
and  hence  he  can  only  assert  it  independently  by  assigning  error 
on  his  own  bills  of  exceptions  certified  before  the  judge,  and 
found  in  the  record. 

Nor  is  there  any  trouble  in  regard  to  want  of  notice  to  the  other 
side.  The  record  of  what  transpires  in  court  in  a  case  is  always 
notice  to  parties.  When  these  interlocutory  bills  of  exceptions 
are  certified  and  allowed  and  made  record,  the  other  party  has 
notice,  and  must  prepare  to  meet  the  assignments  of  error  thereon, 
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which  his  adversary  has  the  legal  right  to  make  on  the  calling  of 
the  case  in  this  court. 

2.  The  plaintiff  is  the  administrator  of  a  decedent  who  was 
killed  by  the  defendant  in  the  State  of  South  Carolina,  on  the 
South  Carolina  railroad,  about  three  miles  from  Augusta.  Let- 
ters of  administration  were  issued  to  the  plaintiff  in  that  State, 
who  complied  with  the  law  as  contained  in  section  2615  of  the 
Code  of  this  State,  and  was  thereby  entitled  to  sue,  by  virtue  of 
sections  2614  and  2615  of  the  Code,  in  the  courts  of  this  State. 
The  defendant,  the  South  Carolina  Railroad  Company,  by  an  act 
of  the  General  Assembly  of  this  State,  was  empowered  to  cross  the 
Savannah  river  and  run  their  road  into  Geoi^a  at  Augusta,  on 
condition,  or  with  the  provisions,  that  suit  might  be  brought 
against  it  in  this  State  on  "all  claims"  upon  it. 

This  is  a  claim  upon  it  by  virtue  of  a  statute  of  South  Carolina, 
which  authorizes  the  administrator  of  a  decedent  to  sue  the  road 
for  the  homicide  of  the  husband  and  father  for  the  benefit  of  the 
widow  and  children,  and  this  administrator,  though  appointed  in 
another  State,  having  complied  with  our  terms  enacted  in  the 
sections  of  the  Code  above  cited,  has  the  right  to  sue  in  this 
State.  The  defendant  is  an  artificial  person  created  in  South 
Carolina;  yet  Georgia  permitted  this  creature  of  South  Carolina 
to  put  foot  on  her  soil,  and  the  corporation  thereupon  accepted 
the  privilege  or  franchise  to  do  so  and  agreed  thereby  to  be  sued 
here.  Richmond  county  is  the  locus  —  the  venue — which  the 
stranger  occupies  in  Georgia,  and  where,  by  the  agreement,  this 
stranger  may  be  sued.  By  the  spirit  of  decisions  of  this  court 
(43  Ga.  461;  49  lb.  106;  52  lb.  565;  59  lb.  426;  61  lb.  132), 
and  that  of  the  Supreme  Court  of  the  United  States,  in  103  U.  S. 
R.  p.  1 1,  which  latter  case  fully  covers  this  point,  the  claim  to  sue, 
or  cause  of  action  growing  alone  out  of  the  South  Carolina  statute, 
may  be  brought  and  enforced  in  this  State,  under  the  facts  above 
narrated.  Whilst,  doubtless,  the  right  to  sue  this  company  in 
this  state  was  acquired  by  Georgia  when  permission  was  given 
this  railway  company  to  enter  Georgia,  for  the  benefit  of  her  own 
people,  as  is  said  in  64  Ga.  pp.  18-30,  nevertheless,  when  she 
acquired  this  right  to  sue  for  her  own  citizens,  the  Constitution 
of  the  United  States  gave  it  to  the  citizens  of  all  the  other  States 
of  the  Union.  Constitution  of  the  United  States;  Code  of 
Georgia,  §  5209.  A  citizen  of  South  Carolina  might,  there- 
fore, have  sued  here,  and  an  administrator  in  that   State,   on 
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complying  with  our  law  in  respect  to  suits  brought  by  foreign 
administrators,  has  the  same  right  and  may  sue. 

3.  By  the  assignments  of  error  on  the  interlocutory  bills  of 
exceptions  it  is  insisted  that  the  declaration  is  bad,  because  by 
the  South  Carolina  statute,  as  construed  by  the  courts  of  that 
State,  15  Rich.  201,  it  should  appear  that  decedent  left  a  parent, 
or  wife,  or  children,  and  no  averment  to  that  effect  is  made. 
The  court  so  ruled  in  this  case,  but  allowed  the  plaintiff  to  amend 
by  the  allegation  that  the  decedent  left  a  wife.  By  the  decision 
in  15th  Richardson,  the  amendment  was  allowable  and  was  prop- 
erly granted.  And  we  think  also  that  it  was  properly  granted  in 
respect  to  setting  out  in  the  declaration  the  South  Carolina 
statute. 

4.  When  amended,  the  amendment  relates  back  to  the  original 
declaration,  and  the  date  of  its  filing  is  the  date  from  which  the 
statute  of  limitations  will  be  counted.  Such  is  the  ruling  of  this 
court  in  63d  Ga.  243,  Rutherford,  executor,  v,  Hobbs,  and  such 
we  presume  is  the  law  of  South  Carolina  The  practice  of  the 
lix  fori^  in  respect  to  pleadings,  amendments  and  the  general 
mode  of  procedure  would  prevail,  however,  even  if  the  rule  were 
different  in  the  courts  of  the  State  where  the  injury  occurred. 
49  Ga.  106.  But  it  seems  that  the  courts  of  South  Carolina  rule 
that  there  is  enough  to  amend  by  in  such  an  original  declaration 
as  this  was,  and  would  not  allow  the  defect  to  be  taken  advantage 
of  in  arrest  of  judgment,  which  is  the  test.     15  Rich.  201,  supra. 

We  see  no  error,  therefore,  in  the  assignments  of  error  made 
here  on  the  interlocutory  bills  of  exceptions,  which  are  that  there 
was  nothing  to  amend  by,  and  that  the  statutory  bar  should  have 
been  applied,  because  over  two  years  had  elapsed  from  the  date 
of  the  homicide  to  the  date  of  filing  the  amendment. 

The  action,  therefore,  in  our  view  of  the  law,  was  in  court  on 
a  good,  substantially  good,  declaration,  having  been  amended  in 
substance  as  allowed  since  the  act  of  1853-4,  Code,  §.  3479,  by 
the  laws  of  this  State,  and  also  by  the  law  of  South  Carolina. 

5.  We  come,  then,  to  errors  assigned  on  the  charges  and  refusals 
to  chaise  on  the  merits  of  the  case. 

On  the  6th  ground  it  is  alleged  substantially  that  the  court 
erred  in  charging,  that  if  the  train  was  in  motion  the  conductor 
was  not  bound  to  stop  it  and  receive  fare  from  the  passenger 
ejected  for  not  having  paid  it  when  demanded,  but  inferentially 
that  he  ought  to  do  so  if  the  train  was  not  in  motion  when  the 
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having  been  first  injured  by  the  act  of  the  conductor  of  the  train 
froir-  whence  he  was  thrown,  then  the  company  would  be  liable. 
Is  this  charge  error?  We  do  not  think  so.  It  might  have  been 
plainer,  but  it  is  clear  that  if  this  passenger  was  thrown  under  the 
first  train  and  injured  thereby  so  that  the  next  train  ran  over  and 
killed  him  in  consequence  of  that  injury,  the  allegation  in  the 
declaration  would  support  a  recovery  therefor;  because  the  act 
of  killing  would  necessarily  have  been  the  joint  act  of  the  two 
trains,  the  first  disabling  him  by  the  injury  inflicted  in  throwing 
him  under  it,  and  the  second  train  consummating  the  wTong  by 
the  actual  killing  or  extinction  of  all  the  life  left  in  him. 

Suppose  the  second  train,  instead  of  passing  over  the  road  in 
one  hour,  had  passed  in  five  minutes,  and  he  had  been  thrown 
under  the  first  and  been  disabled,  and  then  the  second  had  rushed 
over  him  and  extinguished  life,  would  not  the  allegation  have 
supported  the  charge?  If  so,  why  not  if  he  lay  there  disabled  for 
an  hour,  and  was  then  run  over  by  the  second  train  and  life  then 
extinguished? 

Suppose  there  had  been  a  prosecution  for  murder,  who  would 
be  found  guilty  thereof,  the  conductor  of  the  train  who  did  the 
deed  of  throwing  him  oflf  and  under,  or  the  conductor  of  the  other 
train  who  ran  unconsciously  over  him?  Clearly  he  who  did  the 
intentionally  wrongful  act,  and  whose  act  caused  his  death. 

Mark  it,  the  allegation  is  not  specifically  that  the  train  from 
which  he  was  ejected  ran  over  him,  but  that  he  was  run  over  after 
being  thrown  thereunder,  without  alleging  by  what  train,  and 
killed  thereby,  that  is  by  being  run  over.  It  is  enough  if  he  was 
run  over  by  any  train,  and  that  train  ran  over  him  and  killed  him 
because  of  injuries  received  by  being  thrown  out  of  and  under 
the  first  train. 

Besides,  we  do  not  think  that  a  reversal  on  this  charge  and 
these  refusals  can  alter  the  final  result.  The  declaration  could  be 
amended  so  as  to  embrace  the  second  train,  if  need  be,  and  the 
evidence  is  almost  ovewhelming,  if  not  quite  so,  that  the  whole 
injury,  killing  and  all,  was  done  by  the  first  train.  The  other 
may  have  struck  the  dead  body  and  dragged  it  afterwards.  In 
law  the  killing  by  either  train  would  give  a  right  of  action.  60 
Ga.441. 

9.  The  verdict  is  abundantly  sustained  by  law  and  evidence. 
In  our  judgment  it  ought  to  stand.     Whilst  conductors  must 
necessarily  have  control  of  cars  and  passengers,  and  be  invested 
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«~iih  duch  povcr  in  regard  to  the  collection  of  fare  and  the 
orderly  conduct  of  passes^eis.  and  may  eject  the  passenger  if  he 
does  nat  pay.  or  put  him  o^  if  unruly,  yet  it  must  be  done  with 
great  regard  to  the  safety  and  preservation  of  limb»  and  much 
m  3re  of  life,  of  that  pcssengcr  over  whom  the  power  is  exerted. 
Judgment  a&med. 


PASSENGER  ASSAULTED  BY  CONDUCTOR  OF  TRAIN  — 
ERRONE*  ►ITS  NONSUIT.  —  A  declaration  against  a  railroad  for 
damages  alleged  as  follows:  Plaintiff  entered  one  of  defendant's 
trains  as  a  passenger,  and  took  his  seat  as  such.  It  was  a  freight 
train  with  the  uscal  cab  and  accommodations  for  passengers  provided 
on  such  trains.  Before  entering  it,  he  inquired  of  the  engineer  if 
the  lauer  would  stop  at  Til  ton.  The  latter  replied  that  he  did  not 
know,  but  that  they  would  stop  at  Beardsley's«  he  knew,  and  plain- 
t.n  could  walk  the  balance  of  the  way.  Upon  this  statement,  plain- 
tirf  entered  the  car  orderly  and  decently,  with  the  money  to  pay  his 
pissage,  and  thereby  became  a  passenger  of  said  company,  and 
entitled  to  all  privileges  and  treatment  incident  to  that  relation. 
Being  thus  situated  the  conductor  of  the  train  entered  and  plainti£F 
asked  him  the  same  question  that  had  been  asked  of  the  engineer, 
when  the  said  conductor  and  servant  of  the  company,  whilst  thus  being 
treated  with  about  matters  in  the  line  of  his  duty,  and  without  provo- 
cation, cursed,  abused  and  ill  treated  plaintiff,  striking  him  over  the 
head  and  face  with  a  large  lantern,  from  five  to  seven  blows,  thereby 
bruising,  wounding  and  cutting  him  in  the  head,  face  and  lips,  and 
finally  knocking  him  out  of  the  car  door  and  causing  him  to  fall 
across  the  iron  on  the  track,  producing  a  severe  injury  to  his  back 
and  hips,  which  continues  a  great  source  of  pain  and  expense,  etc. : 
NflJ^  that  this  declaration  was  not  an  action  brought  for  a  breach  of 
contract  in  not  carrying  plainti£F  as  a  passenger  on  defendant's  train, 
but  was  an  action  of  trespass  on  the  case,  and  the  holding  of  the 
judge  to  the  contrary  was  error.  The  action  being  ex  ddicto^ 
amendments  describing  the  tort  more  accurately  should  have  been 
allowed.  There  was  sufficient  testimony  to  carry  the  case  to  the 
jury,  and  the  granting  of  the  nonsuit  was  erroneous.  Judg- 
ment reversed.  Supreme  Courts  Georgia^  February  Term^  188S. 
TURNER  V.  WESTERN  AND  ATLANTIC  RAILROAD,  69  Ga. 
827. 
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EJECTION  FROM  TRAIN  WITH  OR  WITHOUT  FORCE  — 
EXEMPLARY  DAMAGES.  —  In  an  action  to  recover  damages  for 
being  put  off  a  train  where  the  conductor  demanded  of  plaintiff  his 
ticket,  which  plaintiff  claimed  to  have  already  given  him,  the  jury 
found  for  plaintiff  $300.  Errors  were  assigned  both  by  plaintiff  and 
defendant.  The  Supreme  Court,  in  the  course  of  its  opinion,  said: 
"  We  see  no  error  in  the  charge  that  exemplary  damages  might  be 
recovered  with  or  without  actual  force  in  a  case  like  this.  The  con- 
ductor took  the  passenger  by  the  arm  and  led  him  to  the  platform, 
and  he  got  off.  All  was  done  kindly,  but  by  the  commanding 
authority  of  the  conductor.  The  passenger  lost  nothing  by  not 
resisting  and  requiring  force  to  eject  him.  On  the  contrary,  he  was 
right  to  yield  to  authority  and  throw  himself  for  remuneration  upon 
the  law.  Of  course,  rude  and  violent  conduct  would  be  a  circum- 
stance to  demand  increase  of  damages  against  the  company,  but 
more  than  actual  damage  is  recoverable  for  the  act  of  putting  off,  by 
the  mere  moral  force  of  authority,  a  passenger  who  had  a  ticket  and 
was  entitled  to  ride  to  Lithonia,  before  he  got  there.  The  inconven- 
ience, the  insult  in  the  presence  of  fellow-passengers  and  the  wounded 
feelings  of  the  passenger,  may  be  considered  and  weighed.  Code, 
§  3066.  The  act,  without  considering  the  intention,  may  be 
aggravating;  and  certainly  it  is  very  aggravating,  where  one  had 
bought  a  right  to  be  transported  to  Lithonia,  for  him  to  be  ejected 
in  a  field  where  there  was  no  depot,  or  cross-road  even,  before 
be  reached  his  destination.  Code,  §  3066,  supra,''  Judgment 
reversed  and  new  trial  granted,  there  being  error  in  admitting  testi- 
mony as  to  the  immense  wealth  of  the  railroad  company  as  tending 
to  influence  the  minds  of  the  jury  on  the  question  of  damages. 
Supreme  Court,  Georgia,  September  Term,  1884,  GEORGIA  RAIL- 
ROAD V.  HOMER  (AND  HOMER  V.  GEORGIA  RAILROAD),  73 
Ga.  251. 

ATLANTA  AND  WEST  POINT  RAILROAD 

COMPANY  V.  CONDOR. 

Supreme  Court,  Georgia,  October  Term,  188^, 
[Reported  in  75  Ga.  51.] 

PASSING  FROM  ONE  CAR  TO  ANOTHER  — ASSAULT  BY  BRAKE- 
MAN.  —  Under  the  evidence  in  this  case,  the  plaintiff  was  entitled  to 
recover  something  for  the  indignity  put  upon  him  by  the  opprobrious 
language  used  and  by  the  assault  and  battery  inflicted  by  at  least  one  of  the 
employees  of  the  company,  while  he  was  in  its  care,  and  entitled  to  its  pro- 
tection as  a  passenger  in  its  cars,  it  appearing  that  in  the  encounter  out  of 
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Kssor,  and  that 
•si  t^  road,  to  nefvse  to  let  the  plain- 
er car.  it  bcifi^  vndispnted  that  this 

it  was  req  aired 
V  piopci  to  do  so, 

PUNITTVE  DAMAGES^  —  Aliboc^  tbcTC  was  ao  loss  of  time  and  no  hin- 
draace  c€  ibe  rt.x;=trf  r:  t!be  pcrsrii  c^  hfs  bssaesB.  and  althon^  thefe  was 
BO  a>sssde;arue  asccai  d  p&T^wal  ss2etiaf  orrasified  him.  Tet  he  was 

cctra^ed,  and  he  was  de^iaded  in 

c:  ^rs  fsHf^  w-passes^eiis  br  hrr-rrg  assa^>d  with  coarse  and  ritupcra- 

CTe  laz^r^JLje  a^ad  bl^rws  ^t  mz  jeast  ooe  z€  those  who  owed  him  protection 

and  k=.=i  ar:i  ^nc^cs&bue  tmrmrat.     la  s=ch  a  case,  general  or  exemplary 

daaaa^es  was  ;!he  cclx  coepcssa:5aa  he  cozld  recover  for  this  violation  of 

his  ri^^rs.  aad  ibe  scassre  ci  ssch  daniages  is  referred  bj  express  law  to 

=Ii^h:esxd  cccscieace  of  as  i=partL&I  :^tx.     In  this  case,  it  does  not 

LT  tJiat  :^  i:=>ii-^  was  so  excesssie  or  exorbiunt  as  to  show  that  the 

jcrr  were  biased  is  farrc  c€  the  pCaiad^  or  agaisst  the  defendant,  or  that 

ther  c=isccscet Ted  tbcir  power  or  departed  fnxn  their  dadcs^ 


From  judgment  for  p'.aintiff  in  the  Coweta  Superior  Court, 
defendant  appeals.     yaur^'K^rw/  aJ^rm^J, 

*XondDr  brou^t  action  of  trespass  against  the  Atlanta  and 
West  PDint  Railroad  Company.  la\-ir.g  his  damages  at  $5,000.  On 
the  triaL  the  ex-idence  for  the  p!ainti5  was.  in  brief,  as  follows: 
The  plaintiff  was  a  passenger  on  the  defendant's  train  from  Pal- 
metto to  Newnan.  His  biggage  was  in  the  smoking  car,  and  he 
was  sitting  in  the  ladies'  or  first -class  car.  As  the  train  approached 
a  small  station,  called  Powell's  station,  some  six  miles  from  Xew- 
nan.  and  had  passed  the  switch,  the  plain tiO^  went  out  on  the  plat- 
form and  St  ood  on  the  steps.  The  brakeman  requested  him  to  go 
inside.  He  refused,  and  said  that  the  brakeman  and  his  whole 
train  could  not  put  him  in.  He  knew  that  it  was  against  the 
rules  of  the  company  to  ride  on  the  steps  of  the  platform  when 
the  cars  were  in  motion.  Afterwards,  as  the  train  approached 
Xewnan,  the  plaintitf  started  to  go  to  the  smoking  car  to  get  his 
baggage.  The  brakeman  was  standing  against  the  car  door. 
The  plaintiff  asked  him  to  let  him  out,  stating  his  object,  but  the 
brakeman  would  not  let  him  out.  The  plaintiff  took  hold  of  the 
door  and  tried  to  force  it  open,  but  the  brakeman  stood  against  it 
and  prevented  his  doing  so.  The  plaintiff  gave  it  another  jerk 
and  partly  succeeded  in  opening  it.  The  conductor  came  from 
the  smoking  car  and  asked  the  plaintiff  what  was  the  matter. 
The  plaintiff  told  him  he  wanted  to  go  to  the  smoking  car  and 
get  his  baggage.    The  conductor  told  the  brakeman  to  open  the 
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door  and  let  him  go,  which  the  latter  did.  The  conductor  asked 
the  plaintiff  what  was  the  matter.  He  replied  that  the  damned 
brakeman  had  insulted  him,  or  had  acted  in  an  ungentlemanly 
way.  The  brakeman  called  him  a  liar,  and  as  he  turned,  struck 
him  on  the  side  of  the  face  with  his  fist.  The  conductor  caught 
him  by  the  collar  and  forced  him  back  against  the  railing,  and  the 
brakeman  struck  him  again.  Another  passenger  told  the  con- 
ductor to  turn  him  loose.  The  conductor  did  so,  and  got  between 
the  plaintiff  and  the  brakeman,  as  if  to  separate  them.  The  plain- 
tiff was  ruptured  before  that  time,  and  his  truss  was  displaced, 
causing  him  pain  for  several  days.  He  was  not,  however,  com- 
pelled to  have  any  medical  attention,  or  prevented  from  continu- 
ing his  business,  but  left  the  train  at  Newnan,  walked  some 
distance,  took  another  train  and  continued  to  attend  to  his  usual 
pursuits.  He  was  not  aware  of  any  rule  preventing  passengers  from 
going  from  one  car  to  another.  It  was  frequently  done.  He  had 
often  ridden  on  the  defendant's  trains  before,  and  had  gone  from 
one  car  to  another,  while  they  were  in  motion,  without  objection. 
There  were  other  passengers  on  the  car  besides  the  plaintiff. 

"The  evidence  for  the  defendant  was,  in  brief,  as  follows:  As 
the  train  approached  Powell's  station,  the  plaintiff  and  another 
passenger  went  out  on  the  platform,  and  the  plaintiff  was  stand- 
ing on  the  steps.  The  brakeman  requested  him  to  go  inside  of 
the  car,  as  it  was  against  the  rules  of  the  company  to  ride  on  the 
platform  or  steps,  and  he  should  not  be  allowed  to  get  off  while 
the  cars  were  in  motion.  It  was  the  duty  of  the  conductor  and 
brakeman  to  make  such  requests  and  enforce  such  rules.  The 
other  passenger  went  in ;  the  plaintiff  did  not  notice  the  request, 
which  was  repeated  several  times,  the  brakeman  touching  him  on 
the  shoulder  to  attract  his  attention.  The  plaintiff  told  him  in 
an  abrupt  manner  to  go  away.  The  brakeman  said  he  must 
repeat  the  request ;  also  that  if  he  did  not  come  in,  the  brakeman 
would  have  to  have  him  put  in.  The  plaintiff  said  he  would  not  go 
in,  and  that  the  brakeman  *and  his  whole  God -damned  train'  could 
not  make  him  go  inside.  He  jumped  off,  shook  hands  with  a 
person  standing  on  the  ground,  jumped  back,  and  went  inside 
of  the  car.  When  the  signal  blew  for  Newnan,  the  brakeman 
took  his  position  at  the  door  of  the  car  and  against  it.  The 
plaintiff  came  up  and  caught  hold  of  the  knob.  The  brakeman 
asked  him  please  not  to  open  the  door  until  the  train  reached  the 
station.     The  plaintiff  reached  out,  caught  hold  of  the  frame  of 
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diiir  i.Tif  "•iTc^f  1^  zrxsL^  ~2st  S^V^rsa?*  oased  iL,  and  the 
in^-f  jiTCid  —  :c«i3.  "^^^  '^^  r:cf-n2c  caine  up  and  told 
7' -•>•  ^"  -^  r:  Ti^t  i.Td  rj:c  roer  t2i-±  ±z*zc  -z^zzL  they  feached  the 
r.     T^  ruiirtuf  r^er  si:»i  x  Tnjited  t3  ^"3  into  the  next 
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r.L::^^^^—      *  ^^«  cro-^^^  t:.::  trie  brakeman  to 


tir  fCi^^ec  ^r»:c  tjje  ci.ir'rm.  iz,i  saii  be  Zik^  paid  his  fare  and 
Tfz^i^L  -lie  "Trrifr^  be  diziz-tid  rifiasei-'  Tbe  C3nductor  asked 
h:^  'wz.iZ  -Wis  t^e  trr-^rCe.  He  rzmei  and  p3tnting  at  the 
bcjAf-r.!-:,.  siii,  " T^iir 'ird^iirz.": ei  scr«^-firil  insulted  me.'  The 
bcike^TLin  rvA.rted  acr:s&.  cts  ^t  tbe  pliintift  by  the  collar  and 
si^l. '"  V:«-  c3.Tt:c  c--L*5e  rne."'  Tne  cjci.irtx'  5tet>:>ed  between 
tbem.  p  ^f^ed  tne-^  icort  ar  am's  len^tn  and  tcid  the  brakeman 
t3  5t^r,  -wjiicn  ne  iii-     Tbe  crcijictrc  t:Ii  the  olaintffi  that  he 

the  rlit:  rm  ii-h-le  the  triin  v^is  in  mrtfro.  The  plaintiff  started 
c5.  a-.i  s^i  thit  the  b-nkemin  h.r,-?  insulted  him.  and  that  he 
wruli  lei  re  i:  t?  him   the  bcakeniin   hfnt-ylt.     The  latter  shook 

his  nst  at  him  and  saji,  *I:  v>i  sav  that,  vo-  lie,  and  vou  know 

^  .  ^  « 

Wo*.    A^«»^«^    ^.^»,-*        j»»    •■  »  A  •-^^.^  I  "^.^    •^  -*-«  ^    » -»  -^  ti    <:?"^         ^•T*  •^*  "iV"***! 

hv  the  de:  en  dint;  the  brakeman  was  sufc^^nded  for  sixn*  davs. 


b-t  was  afterwards  reinftated.  The  cars  wer^  mnr.in^  ten  or 
twelve  miles  aa  h^-r  at  the  time  cf  the  i:mc-lty.  There  is  no 
r-le  of  the  company  prohfoitin^  pa>5en^:ers  from  pas^n^  from 
one  car  to  another  while  the  train  is  in  motion,  and  the>-  had 
done  so  be::>re- 

"Tne  fury  fo-ind  for  the  plaintiff  $i.cool  The  defendant 
moved  for  a  new  triiL  because  the  verdict  was  contraiy  to  law 
and  e-fciience.  eaccessive  and  contrary  to  the  fol!o»-in^  charge  of 
the  court:  'The  fact  that  \V.  A.  Hudson  was  in  the  service  of 
defendant  did  not  depri\*e  him  of  the  ri^ht  of  self-defence ;  and 
if  the  'unr  should  believe  that  said  \V.  A.  Hudson  committed  an 
assault  upK>n  plaintiff,  he  mi^t  gix-e  in  evidence  to  the  jur>'  any 
opprobrious  words  or  abusi\*e  langua^  used  by  him.  and  such 
words  and  language  may  or  may  not  amount  to  a  justincation, 
according  to  the  nature  and  extent  of  the  battefy ;  all  of  which 
shall  be  detennined  by  the  jury.  The  defendant  might  make  this 
defense  just  as  Hudson  could  have  done  had  he  been  indicted.'  ** 

The  motion  was  overruled,  and  the  defendant  excepted. 
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BiGBY  &  DORSEY,  BUCHANAN  &  Brewster,  for  plaintiff  in 
error. 

A.  D.  Freeman,  for  defendant. 

Hal]«  J.  —  No  question  is  made  as  to  the  plaintiff*s  right  to 
bring  or  maintain  this  action,  nor  is  any  exception  taken  to  any 
ruling  or  chaise  of  the  court.  The  motion  for  a  new  trial  pro- 
ceeds upon  the  grounds  that  the  verdict  is  contrary  to  law  and 
evidence,  decidedly  and  strongly  against  the  weight  of  evidence, 
and  that  the  damages  found  are  so  excessive  as  to  show  improper 
bias  and  prejudice  on  the  part  of  the  jury  to  the  plaintiff  and 
against  the  defendant,  or  that  they  misapprehended  the  case  they 
had  to  try.  The  judge  who  tried  this  case  was  unwilling  to  dis- 
turb this  finding,  and  after  a  very  careful  examination  of  the 
records,  we  cannot  say  that  he  committed  any  error  in  so  doing, 
or  that  he  abused,  in  the  slightest  degree,  the  discretion  entrusted 
to  him  by  the  law. 

1.  Under  the  evidence,  the  plaintiff  was  entitled  to  recover 
something  for  the  indignity  put  upon  him  by  the  opprobrious 
language  used,  and  by  the  assault  and  battery  inflicted  by  at 
least  one  of  the  employees  of  the  company  while  he  was  in  its  care 
and  entitled  to  its  protection  as  a  passenger  in  its  cars.  In  the 
encounter,  out  of  which  the  action  grew,  the  company's  brakeman 
was  the  aggressor ;  he  had  no  right,  under  the  regulations  of  the 
road,  to  refuse  to  let  the  plaintiff  pass  from  the  ladies*  car  to  the 
other  car,  for  it  is  an  undisputed  fact  that  this  was  allowed,  even 
when  the  train  was  in  motion,  whenever  it  was  required  by  a 
necessary  occasion,  and  whenever  the  passenger  saw  proper  to  do 
so,  cither  for  his  own  convenience  or  pleasure. 

There  was  no  necessary  conflict  in  the  evidence  of  the  witnesses 
examined ;  it  could  be  easily  reconciled,  and  was  doubtless  so 
reconciled,  as  it  was  incumbent  upon  the  jury  to  do,  in  accord- 
ance with  the  well-settled  rule  of  law. 

2.  There  was  no  loss  of  time,  and  no  hindrance  of  the  plaintiff 
in  the  pursuit  of  his  business,  neither  was  there  any  considerable 
amount  of  physical  suffering  occasioned  him;  but  that  he  was 
subjected  to  indignity,  and  that  his  feelings  were  outraged,  and 
that  he  was  degraded  in  the  eyes  of  his  fellow-passengers  by  being 
assailed  with  coarse  and  vituperative  language  and  blows  by  at 
least  one  of  those  who  owed  him  protection  and  kind  and  hos- 
pitable treatment,  is  undeniable.  General  or  exemplary  dam- 
ages was  the  only  compensation  he  could  recover  for  this  violation 
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i^c  :ii:c  i^:^..I  r  m^ijirscj^rc   -t  rersccs  T.T.riTT  "  ;i*  wit*  i; 

-^^  i-x  i.s  -riir-iirr  la  i^riLri  i.ie  piascc-ccr  rrain  of  the 

rin.  :x  ii«s  ^:a.Tii  riur  -lie  rciiC  wu^z^  ie  iiAi  dsi  rrc  cntir-«  him 
i:  n't  rtsrvTSTET  rtins*  pcinits.  r«n  :3l   :co:«.te  ±rcct:rs  irozsk  his 

_:  »icn  s-tfin  re  -wis  Arrrcrro-T-ei  rj  ii-rrT^sn^res  re  aL5;5raLvation, 
^■^i -^  i*  t^jf  T?g<*  *c  T2imj>  re  -T*^T  ^  i^i  T"  Ti.^*;"!"'^  ^T  the  c?iiiii2ctor 
t-te  rifisil  r:r  pet  1. 1  :f  ▼-re:!  rte  zi.<Cike  wis  ±-^  drsoorered,  bat 
cart— tr  '-^  -T  t^  tz«*  tsrr  scit-:c^  frrcr  wt_:h  r»rizt  be  had  to  pro- 
ctrft  :c  f  r«:c.  ilrr-M^  :•  i  iti-i  litt?t^  xti  t::>  exr-zJs£r:r  :a  the  pres- 
et. :e  :c  :ci-irs.  h-s  w:ii.i  re  i!tr.i.fi  tr  revrrT-r  cxenplarT  damages; 

rLi^-t-f  tbe  sett  re  $i.3oo  was  not  so 
■e  as  to  r-'C  — Te  tte  r-xtt  re  a  tiew  tr-aL  The  plaintiff  had 
a  r-zbt.  xt.iiT  tLS  rcctTTErt,  tr  Se  re  ttje  cars  azxi  tr»  ride  the  distacce 
b£tTe:*t5  the  p:t-3  the  CTttritT  e-^ax^d  t^  carry  hits.  He  was 
^^^^^^   iO   ». -  -  ^et  CT^  —  * -^   >-t    ».^c  c -.%« a^ •&•>■«,      j^^c  «.«.««  .aM«  aiiU  o.*.> 

t:  itt,  at.d  the  cr^tssjtr  hii  nr  ri^ht  to  e^ect  h:rs  fr:>ti  the  cars 
trrtatse  cf  the  want  zi  snrh  CT-ienr>e.  As  to  these  rsatters,  the 
a^tnt  ani  c-ninrt:r  w?re  earh  the  ^zr^  rz^r  r:  the  cottponr.     J^idg:- 

GEORGIA  RAILROAD  AND  BANKING  CO.  v.  OLDS,  77  Ga.  673. 


Carrier  of  Persons. 


135 


HEAD  V.  GEORGIA  PACIFIC  RAILWAY  COMPANY. 

Supreme  Courts  Georgia^  October  Term^  i88j. 
[Reported  in  79  Ga.  358.] 

FORCIBLE  EJECTION  FROM  TRAIN  — TORT— PUNITIVE  DAMAGES. 
—  An  action  on  the  case  by  a  passenger  against  a  railway  company  for 
wrongfully  expelling  him  from  the  train  with  force  and  violence,  though 
the  declaration  allege  a  contract  for  carriage,  is  not  for  breach  of  the  con- 
tract, but  for  a  tort  by  breach  of  duty,  and  punitive  as  well  as  actual  dam- 
ages are  recoverable  if  the  circumstances  of  the  particular  case  warrant 
such  recovery. 

MISTAKE  IN  TICKET  — AGENT. —  If  the  purchaser  of  a  round-trip  ticket, 
after  paying  for  and  receiving  it,  perform  all  of  the  stipulations  of  the  con- 
tract on  bis  part,  or  offer  to  do  so  in  proper  time  and  manner,  the  company 
is  bound  to  recognize  and  honor  the  ticket  when  and  wherever  duly  pre- 
sented, notwithstanding  any  mistake  or  omission  by  its  agents  in  signing  or 
stamping  the  same  (i). 


I.  G^m^r^  the  following  cases  relat- 
ing to  ejection  from  trains  of  persons 
holding  wrong  tickets  or  failing  to  ob- 
serve rules  and  regulations,  etc. : 

Mistake  of  Agent  in  Selling  Ticket,  — 
Verdict  for  $1,000  not  excessive  where, 
owing  to  mistake  of  ticket  agent  in 
giving  wrong  ticket,  plaintiff,  an  old 
and  infirm  colored  woman,  was  ejected 
from  train  at  station  where  there  were 
no  accommodations,  and  she  had  to 
walk  some  distance  to  secure  place  to 
lodge.  (1890)  Georgia  R.  R.  and 
Banking  Co.  v.  Dougherty,  86  Ga. 
741. 

Ejected  from  Regular  Train  on  Tender 
cf  Ticket  for  Excursion  Train.  —  Ver- 
dict for  $1,000  for  plaintiff,  a  girl  17 
years  old,  whose  pecuniary  time  value 
was  $1.30  per  day,  and  who  was  de- 
layed twelve  or  thirteen  hours  by 
reason  of  being  put  off  regular  train, 
her  ticket  calling  for  passage  on  excur- 
sion train,  grossly  excessive,  and  set 
aside.  (1877)  GoiNS  v.  Western  Rail- 
road Company  op  Alabama,  59  Ga. 
436. 

ExpiraHon  of  Ticket  Limitation  — 
Ejection  —  Nonsuit.  —  In  an  action  to 
recover  damages  for  being  ejected  from 


train  it  was  held  that  there  being  no 
evidence  that  the  plaintiff,  in  ordering 
his  ticket,  communicated  to  the  agent 
who  sold  it  that  a  ticket  was  wanted 
different  from  that  which  he  received, 
and  that  ticket  having  expired  by  its 
own  limitation,  according  to  its  face, 
before  he  took  the  train  from  which  he 
was  expelled,  there  was  no  error  in 
granting  a  nonsuit.  (1893)  Lewis  v. 
Western  and  Atlantic  R.  R.  Co.,  93 
Ga.  225. 

Indorsement  on  Ticket — Rules  —  Ejec- 
tion —  Erroneous  Nonsuit,  —  Accord- 
ing to  the  code,  §  2068,  a  common 
carrier  cannot  limit  his  legal  liability 
by  any  notice  or  entry  on  tickets  sold. 
Without  making  an  express  contract 
with  the  passenger,  a  railroad  com- 
pany cannot,  after  selling  a  jetum 
ticket  and  receiving  pay  therefor,  exact 
of  the  passenger  as  a  condition  of  re- 
turning on  the  ticket  that  he  shall  sign 
it  and  that  the  signature  shall  be  at- 
tested by  a  given  agent  who  shall 
stamp  it.  This  is  true,  although  the 
ticket  delivered  to  the  passenger  be 
sold  at  a  reduced  price  and  limited  as 
to  time  and  may  indicate  on  its  face 
that  it  is  to  be  signed,    attested  and 


i*>-^^^ 


»^    *..'-«  ^j»^^     ..A »z%-. 


TThf:  Trirr*r:ii^  iL::ri:rj:»TS  :c  rb*  ruii-ilir*  declarations  were  as 
fi-l.-^VT-  r*r  jiliT-  :^^  if.^^^  iit  r:crrarr«d  TEth  defendant, 
tirr ni^i  i?  ag^iTrr.  zzriwiiL.  at  TiLip:»:!sa.  Gtrc^ia,  to  be  carried 

tibi  ci^f-rrr  f-i^  imi  rycfr-^^  &  r^iraS-crrr  tScii^     C»Trin^  to  some 

xuf  arnTTTiiixr  tiis  tDciet  by  the  agent,  return 
?tf i-i^-i  rj  jrrim±izr:"<  a^f-rits.     Plaintiff  com- 

tazceir  -vTt?  «:tz"^T  ±zj*  tr  t-ifi^  irrnri^^  rzci-ct  of  the  a^ent  at 

Til.£Z»^:>5S-      Vvrcrr  miLii.  pxssac^  '■'s?  rsf JLisstL  plaintiff  used 

ar>:cber  tizciC  vturr  be  *;*i£  pr>rzr«c  at  ^^^^s*-  trvxib^c  and  expense 

§5:  ^  ajtsi  ^«rit?  Z2rryf±  zc  rr  tr  re: — r^^.a — .  Alabama,  and  there 

i:::^  fully  performed. 
Ke  ZKresJcnted  the  first 
nirrred  tSckiC  tr^  the  croi:irtrc  re  oefeacart's  train,  who  refused 
t :> rike  it.  •  >tTrlrh>tir ±:*^ p.?.:^r-^s  5Cite=::e::;t  that  its  irregularit}' 
was  thrr-^^  the  fi^t  cc  the  a^e^t  at  TaIljLp»>]»sa,  and  stopped 
the  trzizi  mt.^.  f  <rjfr  y  e5ectei  rlii'ti?.  wh craned  in  a  gentlemanly 
manner.  This  wis  ir.  the  afterr.>^n  of  May  25,  1SS5.  about  two 
m{les  fr?n:  Birrrdn^.tT,,  Fliinri?  was  damaged  $L200  in  being 
delivei  ::c  tw^  davs  in  Teaching  his  h:>me,  his  business  there 
needir^  his  per>?nil  attcntio^n ;  and  had  to  pay  ^40  for  board  and 
travel: -^^  expenses  in  reaching  TallaDcosa.  On  both  occasions 
when  rer^im  pafjf^i^e  was  refused,  the  cars  were  filled  with  pas- 
sengers, and  plaintin  was  greatly  troubled  and  his  feelings  injured 
by  the  forxnble  expulsion  and  rejection  of  ticket^  to  his  damage 
in  the  sum  of  $io,oool 

The  defendant  demurred  to  so  much  of  the  declaration  as  set 
up  a  claim  for  general  or  punitive  damages,  to  meet  which  objec- 
tion the  plaintiff  offered  this  amendment : 

"Said  ticket  was  signed  and  stamped  by  said  Howell,  and  was 

stamped,  and  that  it  cannoc  be  used  Westc&x  and  Atlantic    1L  R.   Co., 

unless    these    reqaisitcs  be  oom plied  5S  Ga.  454. 

frith.     Judgment  of  nonsuit  rerersed.  7T.-ir/  Pmrck^std  ^f  m  *" Scaifer  ^^  — 

(lS93>  Philufs  r.  Georcl*  R-  R.  and  R/fusj2  A»  Accept  hr  C^mdmt^ffr  —  Ejec- 

Banking  Co.,  93  Ga.  356.  /».-»  cf  Passtnger.  —  Plaintiff  held  not 

Ejectitm  from    Train  for  FmiHn^  §9  entitled  to  recover,  and  eren  if  he  had 

Sr'^w   Indorstmemt  en  a  Free   Ticket, —  been,  Terdict  ($1,300)  gross! j  excessive. 

Judgment    setting   aside    verdict    for  Judgment  reversed.     (1S96)  Comrr  et 

$5,000   afSrmed.      (1877)    Eluott    r.  al  (Receivers)  r.  Foley,  9S  Ga.  67S. 


Carrier  of  Persons.  137 

a  proper  and  legal  ticket ;  but  the  agents  and  servants  of  said 
defendant  company  claimed  that  there  was  some  irregularity  in 
the  signing  and  stamping,  and  for  that  reason  refused  to  allow 
plaintiff  to  ride  upon  the  same,  and  threatened  to  eject  him  from 
their  cars  on  his  return  home  to  Tallapoosa  from  New  Orleans, 
and  actually  did  eject  him  from  their  said  train,  plaintiff  then  and 
there  alleging  that  it  was  a  proper  and  legal  ticket. 

This  amendment  was  disallowed  and  the  demurrer  sustained. 
The  decision  sets  out  the  evidence.  The  court  charged  the  jury 
that  the  plaintiff  could  only  recover  his  actual  damages ;  and  the 
jury  found  for  him  $7  and  costs.  He  excepted  to  each  of  the 
rulings  indicated. 

Head  &  Thomas  ;  M.  J.  Head;  Blance  &  Noyes,  for  plain- 
tiff in  error. 

J.  M.  McBride,  for  defendant. 

Bleckley^  Ch.  J.  —  The  amendment  proposed  did  not  sub- 
stantially strengthen  the  case  set  out  in  the  original  declaration, 
and  while  it  was  not  an  improper  amendment,  the  court  perhaps 
ought  not  to  be  reversed  for  disallowing  it.  But  we  think  it  was 
error  to  cut  off  the  plaintiff  from  the  recovery  of  such  damages 
of  every  kind  as  he  sustained  His  declaration  was  not  in  con- 
tract, but  in  tort ;  it  was  an  action  upon  the  case  for  a  wrong,  not 
an  action  of  assumpsit  for  the  breach  of  a  contract.  It  went  upon 
the  theory  that  the  contract  established  the  relation  of  carrier  and 
passenger,  a  relation  attended  with  a  duty  from  the  former  to 
the  latter  and  that  the  duty  was  wrongfully  violated.  Where  the 
plaintiff  has  a  contract  with  the  defendant  which  generates  a  rela- 
tion attended  with  a  public  duty,  he  had  his  option  to  bring 
assumpsit  for  breach  of  the  contract,  or  case  for  breach  of  the 
duty.  Here  the  plaintiff  brought  a  proper  action,  the  contract 
being  set  out  merely  as  inducement,  with  a  view  to  raise  the  rela- 
tion, the  stress  of  the  action  being  put  upon  his  expulsion  from  the 
train,  which,  if  wrongful,  was  not  only  a  breach  of  the  contract, 
but  a  violation  of  a  public  duty  by  a  common  carrier.  The  court 
erred  in  sustaining  the  demurrer  and  ordering  the  action  to  pro- 
ceed for  the  recovery  of  actual  damages  only;  actual  damages  in 
the  sense  in  which  the  phrase  has  now  come  to  be  used  frequently 
in  Georgia,  a  sense  supposed  to  exclude  damages  for  wounded 
feelings,  though  %%  3066  and  3067  of  the  Code,  properly  construed, 
do  not  require  so  restricted  an  interpretation.  Wounding  a 
man's  feelings  is  as  much  actual  damage  as  breaking  his  limbs. 


13S  Av^r-Zdjr  X£jLJj£y-s£  Cases. 


1  azid  the  other  external,  one 
in  cither  case  the  damage  is  not 
There  can  be  a  closer  approximation 
dirr^ige  to  a  limb  than  to  the  feelings,  but  at 
the  liiC  the  amc--,;m  25  inoecnite.  The  jury  would  have  a  much 
wiier  iiicnstioc  in  dealiz^  with  feelings  than  with  an  external 
ir.'ury.  At  crcimc-  Law,  cocnpensaiory  damages  include,  upon 
principle,  and  1  tnink  cpoa  authDcity.  salve  for  wounded  feelings, 
and  o;ir  c>ie  has  n^  purpotse  to  deny  such  damages  where  the 
co=:in:^a  liw  allrw^id  thesn.  And  suppose  we  call  the  damages 
pun:t:\e,  they  are  recoverable  in  such  a  tort  as  this  if  the  circum- 
se  a^^ravated  either  in  the  act  cm*  the  intention. 
.^-«  *^^roai  r.  Olis^  77  Ga.  674(11.  Putting  a  man  off  a 
train  wron^'-^iHy  is  a  high-handed  measure.  In  the  court  below, 
by  sustaining  the  demurrer,  it  was  meant  to  exclude  recovery  for 
e\^eryth:ng  except  special  damages  —  damages  that  could  be 
accurately  proved  and  estimated.  And  the  way  the  jury  measured 
damages  so  as  to  get  $7  under  the  evidence  was,  they  allowed  $2 
a  day  for  the  lost  time,  making  $4,  and  $3  for  railroad  fare,  which 
the  plainti?  paid  to  get  back  to  Tallapoosa;  so  the  jury  found 
only  special  damage,  the  damage  actually  proved  in  a  special  case. 
They  found  no  general  damages  at  alL 

Looking  into  the  evidence,  we  find  that  this  passenger  pur- 
chased a  ticket  at  Tallapoosa,  which  was  to  this  effect :  Special 
contract.  Good  for  one  first-class  passage  to  New  Orleans  and 
return  when  otficially  stamped  and  dated  on  back  hereof  and  pre- 
sented with  coupons  attached.  In  ccnsideration  of  reduced  rate 
the  passenger  agrees:  i.  Company  not  responsible  beyond  its 
own  line,  only  agent  for  other  lines;  2,  ticket  not  transferable; 
3,  any  alteration  of  the  ticket  renders  it  void ;  4,  ticket  not  good 
for  outward  passage,  except  within  ten  days  from  date  of  sale  as 
stamped  on  back  and  written  below;  5,  not  good  for  return  pas- 
sage unless  holder  identifies  himself  as  original  purchaser  to  satis- 
faction of  authorized  agent  of  Queen  and  Crescent  Route  at  New 
Orleans,  within  ten  days  from  date  of  sale;  and  when  officially 
signed  and  dated  in  ink  and  duly  stamped  by  said  agent,  then 
good  only  within  ten  days  from  such  date  (which  date  perhaps 
means  the  date  of  stamping,  but  at  all  events,  in  this  case  the 
date  of  return  was  within  ten  days  of  the  date  of  issuance) ;  6, 

I.  See  abstract  of  this  case,  reponed  immediately  precedinf|r  the  case  at  bar. 
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limited  liability  for  baggage ;  7,  coupons  not  receivable  if  detached ; 
8,  the  passenger's  signature  to  be  manuscript  and  in  ink;  9,  ticket 
void  unless  all  the  conditions  complied  with;  10,  no  line  to  be 
answerable  for  damages  for  any  statement  in  accordance  with  the 
contract  made  by  any  employee  of  said  line;  —  I  conjecture  there 
was  an  omission  of  the  word  not  —  "any  statement  not  in  accord- 
ance with  the  contract/'  etc.  Some  question  might  arise  as  to 
incon^stent  statement,  but  where  consistent,  it  looks  as  if  it 
would  be  idle  to  protect  the  company  against  it ; —  1 1 ,  that  no  agent 
or  employee  has  power  to  alter  or  modify  any  of  the  conditions; 
12,  the  passenger  to  sign  his  name  and  otherwise  identify  himself 
whenever  called  upon  to  do  so  by  the  conductor  or  agent  of  the 
line  or  lines,  failure  to  do  which  renders  the  ticket  void.  These 
are  the  twelve  conditions  that  the  passenger  subscribes  to  and 
agrees  to  be  bound  by.  The  declaration  alleges  that  he  performed 
them  all  on  his  part,  and  he  so  testifies  in  his  evidence.  Then 
the  ticket  is  dated,  signed  by  the  passenger  and  by  an  attesting 
witness,  and  signed  by  the  general  freight  and  passenger  agent. 
On  the  reverse  side  is  the  following:  "Agent  of  Georgia  Pacific 
Railway  Company  will  stamp  in  space  below  on  the  left  of  the 
p2^e.  Agent  of  Queen  and  Crescent  Route  will  stamp  in  space 
below  on  the  right  of  the  page."  And  there  is  a  scroll  on  each 
margin  for  the  stamp.  "In  compliance  with  my  contract  with 
the  Georgia  Pacific  Railway  Company  and  lines  over  which  this 
ticket  reads,  I  hereby  subscribe  my  name  as  the  original  pur- 
chaser of  this  ticket ; "  signed  by  the  passenger  and  attested  offi- 
cially by  the  agent  who  sold  the  ticket,  and  dated  on  the  day  of 
sale ;  stamped  on  the  right  margin  instead  of  the  left. 

There  appears,  in  the  execution  of  this  ticket,  to  be  two  irregu- 
larities ;  first,  the  stamp  is  on  the  wrong  margin ;  and  secondly, 
one  signature  of  the  passenger  is  made  at  the  wrong  place.  He 
signed  twice  when  he  bought  the  ticket  —  once  in  the  right  place 
for  the  selling  station,  and  then  again  at  the  place  where  he 
should  have  signed  in  New  Orleans  this  signature  that  should 
have  been  made  at  New  Orleans  was  made  at  the  time  and  place 
of  sale,  Tallapoosa,  and  was  attested  by  the  very  agent  who  sold 
the  ticket,  and  dated  there  by  him  apparently.  The  passenger 
testified  that  at  New  Orleans  he  went  to  the  proper  agent  to  have 
the  ticket  stamped  and  signed  in  accordance  with  the  contract ; 
that  he  identified  himself;  that  he  urged  upon  the  agent  to  recog- 
nize him  and  to  recognize  the  ticket ;  that  the  agent  declined  to 
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do  it,  but  referred  him  to  anodier  o3ccr,  vhich  officer  stated  that 
he  societiracs  IjT  ladies  '^'-a-^  d>ac  such  a  thing,  but  he  was  not 
gsir^  to  do  :t  any  siDce,  sc  he  dgv.s?ied-  The  eflFort  —  a  persistent 
c5ort  —  ciade  ia  Xcw  Orleans  to  have  this  contract  complied  with 
oa  the  part  of  the  cesE^nated  agent  failed.  The  passenger  got 
upon  the  train  t3  return,  and  they  threatened  him  with  expul- 
sion, but  he  procured  a  ticket  from  a  friend  that  brought  him 
regulany  as  far  as  Meriiiao,  MississippL  There  his  new  ticket 
exhausted  itself,  and  he  passed  on  to  Birmingham  without  ques- 
tion. In  g^oin^  from  Meridian  to  Birmingham  he  had  no  trouble. 
When  he  reached  Birmingham,  he  was  then  again  at  the  line  of 
the  company  that  had  sold  him  the  ticket  and  he  got  upon  its 
train,  and  when  about  two  miles  out,  he  offered  it  to  the  con- 
ductor to  pay  his  fare;  the  conductor  examined  it  and  refused  to 
recognize  it,  and  expelled  him  from  the  train.  Such  is  the  evi- 
dence- He  took  measures  then  to  get  home.  He  seems  to  have 
done  all  that  his  contract  required  of  him,  and  failure  in  correct- 
ness was  on  the  part  of  this  company's  agent  in  the  first  instance, 
and  of  the  agent  designated  by  this  company  to  act  for  it  in  New 
Orleans  in  the  next  instance.  So  we  think  that  the  plaintiff 
could  recover  in  this  action  his  proper  damages  of  all  sorts.  Why 
not?  The  only  excuse  that  can  be  rendered  is,  that  the  com- 
pany's business  was  managed  by  itself  ^because  management  by 
its  agents  is  management  by  itself  i  in  a  way  that  it  would  not 
recognize  its  own  ticket.  The  company  was  as  much  represented 
by  the  agent  who  sold  the  ticket  as  if  it  had  been  a  natural  per- 
son who  in  person  had  represented  himself.  And  so  of  the  agent 
in  New  Orleans.  It  was  as  much  represented  by  the  conductor 
who  rejected  the  ticket  and  expelled  this  man  from  the  train  as  if 
it  had  been  a  natural  person  and  had  been  there  present,  and  had 
in  person  ejected  him  Then  where  is  the  difficult}'  in  holding 
it  liable?  It  is  very  proper  to  have  rules  and  regulations  amongst 
agents  and  employees,  by  which  they  can  conduct  business 
orderly  and  correctly,  but  failure  to  do  it  correctly,  intelligibly 
and  conformably  to  instructions  is  as  much  the  fault  of  the  com- 
pany as  it  is  the  fault  of  the  agent.  The  company  can  no  more 
be  heard  to  say  that  an  error  was  committed  by  its  agent,  result- 
ing in  a  breach  of  duty  on  its  part  to  the  plaintiff,  than  it  can  be 
heard  to  say  that  an  error  was  committed  by  its  own  action.  The 
agent*s  action  is  as  binding  upon  it,  within  his  sphere  of  power 
and  duty,  as  is  the  action  of  the  president  or  the  board  of  directors 
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within  theirs.  This  agent  that  stamped  the  ticket  wrong  and 
attested  a  signature  by  the  passenger  out  of  time  and  place  was 
acting  in  the  line  of  his  duty,  and  the  plaintiff  testifies  that  he 
believed  in  good  faith  that  he  understood  his  duty,  and  that  he 
signed  the  ticket  exactly  where  the  agent  pointed  out  for  him  to 
sign.  He  had  a  right  to  assume  that  all  these  agents  understood 
their  duties  and  would  perform  them ;  and  if  he  performed  his, 
he  could  stand  upon  his  contract,  and  upon  his  relation  as  pas- 
senger which  the  contract  generated.  Now,  if  he  had  omitted 
his  duty,  as  was  the  case  with  the  party  in  Moses  v.  East  Tenn., 
Va.  &  Ga,  R.  R.,  73  Ga.  356,  where  the  passenger  failed  to  go 
and  get  his  ticket  stamped,  he  would  have  had  no  case.  There 
the  passenger  had  no  right  to  a  return  carriage ;  he  was  in  default, 
but  here  this  plaintiff  has  done  his  duty,  his  whole  duty,  and  that 
being  so,  he  is  in  the  same  attitude  as  a  passenger  where  no  mis- 
take or  irregularity  has  been  committed.  Whether  we  take  the 
declaration  or  the  evidence,  or  both,  there  ought  to  have  been  a 
recovery  by  the  plaintiff  for  all  sorts  of  damage  that  he  sus- 
tained —  all  sorts  that  the  jury  thought  proper  to  award. 
Judgment  reversed. 


DISORDERLY  PASSENGER.  —  With  or  without  a  ticket,  a  pas- 
sender  has  no  right  to  remain  on  a  train  and  be  carried  when  he  is 
disorderly  or  uses  any  obscene,  profane  or  vulgar  language. 

CONDUCTOR  SHOOTIxNG  IN  SELF-DEFENSE. —If  a  dis- 
orderly passenger  defies  the  conductor,  draws  a  pistol,  and  thereby 
induces  the  conductor  to  arm  in  order  to  expel  him  from  the  train, 
and  if  after  expulsion  he  still  uses  grossly  obscene  and  profane 
l^Qga^Cf  reeking  with  insult,  on  which  a  mutual  combat  with  pistols 
ensues,  the  railroad  company  is  not  liable  for  the  consequences 
though  the  expelled  passenger  be  wounded  in  the  conflict,  even  if 
the  conductor,  excited  by  danger  and  irritated  by  insult,  be  not 
folly  excusable  for  the  shooting.  It  is  unjust  to  a  master  wrong- 
fully to  unfit  his  servant  for  exercising  the  care  and  prudence  which 
are  essential  in  guarding  the  master's  interest  and  performing  the 
servant's  duty.  Judgment  granting  new  trial  (verdicts  for  plaintiff 
on  two  occasions  having  been  set  aside)  affirmed.  Supreme  Courts 
Gtorgia,  October  Term,  1888,  PEAVY  V.  GEORGIA  RAILROAD 
AND  BANKING  CX>.,  81  Ga.  485. 
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MISTAKE  OF  CONDUCTOR  —  EJECTION  FROM  TRAIN  — 
EVIDENCE  —  DAMAGES.  —  In  an  action  to  recover  damages  for 
wrongful  ejection  of  plaintiff  from  a  train  of  defendant's  due  to  mis* 
take  of  the  conductor  as  to  plaintiff's  ticket,  the  plaintiff  recovered 
judgment  for  $750  damages,  but  on  appeal  by  defendant  the  Supreme 
Court,  in  its  syllabus,  stated  the  points  decided  as  foUows: 

1.  There  was  evidence  from  which  the  jury  could  infer  that  the 
plaintiff  was  wrongfully  expelled  from  the  train  and  thereby  denied 
the  enjoyment  of  his  legal  rights  as  a  passenger.  It  is  no  excuse  for 
expulsion  that  the  conductor  made  a  negligent  mistake  as  to  the 
station  indicated  on  the  face  of  the  ticket  which  the  plaintiff  had 
exhibited  and  surrendered  to  the  same  conductor.  A  passenger 
need  not  wait  to  be  forcibly  ejected.  If  before  or  after  the  train 
reaches  a  certain  station  he  is  ordered  by  the  conductor  to  get  off  at 
that  station,  the  order  seeming  to  be  peremptory,  and  the  passenger 
so  understanding  it,  he  may  yield  to  the  conductor's  authority  and 
leave  the  train  at  the  station  indicated,  though  the  conductor  be  not 
immediately  present  when  this  is  done.  In  such  case  if  the  passenger 
acts  contrary  to  his  own  will  and  in  obedience  to  the  conductor's 
command,  he  is  coerced  and  is  entitled  to  redress  for  his  expulsion. 

2.  Where  punitive  as  well  as  compensatory  damages  are  in  ques- 
tion, the  mtention  involved  in  the  alleged  tort  is  material.  Whether 
the  conductor  intended  to  expel  the  plaintiff  or  was  misunderstood 
as  to  his  purpose  was  relevant  evidence  on  the  claim  for  punitive 
damages.  The  conductor  was  competent  to  testify  as  to  what  his 
intention  really  was. 

3.  In  arriving  at  the  conductor's  intention  the  jury  could  con- 
sider that  he  remained  silent  on  hearing  the  plaintiff  remark,  after 
he  alighted  from  the  train,  "  that  it  was  hard  to  be  put  off  and  be 
compelled  to  pay  one's  fare." 

4.  The  cause  of  action  being  traceable  to  a  mistake  of  the  con> 
ductor  and  not  to  his  wilful  or  intentional  violation  of  the  plaintiff's 
rights,  a  verdict  for  $750  damages  has  the  appearance  of  being 
excessive  under  all  the  facts  and  circumstances  in  evidence. 

5-6.  A  person  upon  whom  a  wrong  has  been  committed  is  under 
obligation  to  lighten  the  consequential  damages  as  much  as  he  can 
by  the  use  of  ordinary  care  and  diligence.  This  applies,  in  case  of 
an  expelled  passenger,  to  the  time  and  mode  of  traveling  from  the 
place  of  his  expulsion  to  the  station  at  which  he  was  entitled  to  be 
set  down.  It  also  applies  to  fatigue,  hardship  and  injury  to  his 
health  involved  in  reaching  there.  Though  he  could  not  be  com- 
pelled to  pay  fare  to  avoid  wrongful  expulsion,  after  being  expelled 
he  could  not  recover  damages  for  walking  and  its  consequences 
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when  he  might  have  reached  the  station  more  cheaply  and  expe- 
ditiously and  with  less  injury  to  his  health  by  riding  on  the  same  or 
a  subsequent  train,  or  by  securing  other  conveyance.  Nor,  as  a 
general  rule,  could  he  recover  for  inconvenience,  hardship  or  injury 
to  health  originating  after  reaching  the  station  to  which  he  was 
entitled  to  be  carried,  or  needlessly  caused  by  walking  and  exposure 
before  reaching  there. 

7-8.  Compensation  for  wounded  feelings,  as  well  as  punitive  dam- 
ages, should  be  adjusted  to  ail  the  circumstances  of  the  actual  case. 
Judgment  reversed  and  new  trial  ordered  on  the  ground  only  of 
excluded  evidence  as  to  the  conductor's  intention  when  plaintiff 
left  the  train.  Supreme  Courts  Georgia^  October  Term^iSgo,  GEOR- 
GIA RAILROAD  AND  BANKING  CO.  V.  E8KEW,  86  Ga.  641. 

ALLEGED     INSULTING    MANNER    OF    CONDUCTOR  — 
LOUD   VOICE  —  EXCESSIVE    DAM  AGES.  —  When   a  railroad 
company  sells  a  ticket  to  a  flag  station,  at  which  its  trains  do  not 
stop  unless  signaled  to  do  so  for  the  purpose  of  receiving  passen- 
gers, or  when  there  are  on  board  passengers  bound  for  such  station, 
it  is,  ordinarily,  the  duty  of  the  conductor,  before  reaching  the 
statioQ,  to  ascertain  from  a  passenger  holding  such  ticket  his  destina- 
tion, and  to  stop  the  train  there  for  the  purpose  of  allowing  the  pas- 
senger to  leave  the  train.     This  rule,  under  special  circumstances, 
is  subject  to  exceptions.     So  heldy  in  action  for  damages  where  it 
appeared  that  passenger,  a  young  woman,  was  carried  beyond  her 
station  and  when  the  train  reached  the  next  station  was  told  to  get 
off  and  walk  back  on  the  track.     She  voluntarily  left  the  train.     In 
her  testimony  she  said  that  the  conductor  told  her  in  a  loud  tone  of 
voice,  and  in  the  presence  of  other  people^  to  get  off  train.     Verdict  for 
plaintifif  for  $2,000  grossly  excessive,   the  inconvenience  suffered 
being  not  at  all   serious.      Judgment   reversed.      Supreme  Courts 
Georgia,    March    Term,    1892.     CHATTANOOGA,    ROME    AND 
COLUMBUS  RAILROAD  CO.  V.  LYON,  89  Ga.  17. 

ABUSIVE  LANGUAGE  AND  ASSAULT  BY  CONDUCTOR 
ON  PASSENGER  —  PUNITIVE  DAM  AGES.  —  Where  a  railroad 
conductor,  without  apparent  provocation,  rudely  assaulted  a  pas- 
senger, used  to  him  grossly  opprobrious  and  insulting  language, 
caught  hold  of  him  roughly  and  pulled  him  to  the  end  of  the  car, 
threatened  to  kill  him,  appeared  about  to  draw  a  pistol  on  him,  and 
spit  tobacco  juice  in  his  face,  the  company  is  liable  for  punitive 
damages,  and  will  not  be  permitted  to  prove  in  mitigation  thereof 
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that  on  some  previous  occasion  the  passenger  had  used  slanderous 
and  indecent  language  about  the  conductor's  sister-in-law,  and  that 
this  was  the  reason  of  the  conductor's  conduct,  it  being  the  first 
meeting  between  them  since  the  alleged  language  of  the  passenger 
had  been  communicated  to  the  conductor,  when  it  does  not  appear 
how  long  before  the  assault  the  passenger  had  spoken  the  words 
ascribed  to  him  or  how  long  the  conductor  had  been  informed 
thereof.  If  such  facts  could  be  received  at  all  in  mitigation  of  dam- 
ages, their  occurrence  must  have  been  so  recent  as  to  indicate  that 
the  conductor  acted  under  the  immediate  provocation  thereof  aad 
had  not  had  time  to  control  the  passions  produced  thereby. 

JUSTIFICATION  FOR  ASSAULT  —  INSTRUCTION.  —  A 
charge  of  the  court  to  the  effect  that  sneers,  looks  and  contemptu- 
ous gestures  will  not  justify  an  assault  by  a  conductor  upon  a  pas- 
senger, and  that  a  railroad  company  is  not  released  from  its  contract 
guaranteeing  polite  and  courteous  treatment  to  a  passenger  because 
the  passenger  does  not  smile  upon  the  conductor  or  because  he  wears 
a  frown,  is  not  erroneous.  Failure  to  charge  that  such  conduct  of 
the  passenger  could  be  considered  in  mitigation  of  the  damages,  is 
no  cause  for  a  new  trial  when  no  request  to  so  charge  was  made. 
In  such  action  it  was  held  that  the  verdict  ($4,375),  though  very 
large,  was  not  so  excessive  as  to  authorize  the  Supreme  Court  to  set 
it  aside  after  it  has  been  approved  by  the  trial  court  (i).  Judgment 
for  plaintiff  affirmed.  Supreme  Courts  Georgia^  March  Term^  i8g2. 
EAST  TENNESSEE,  VIRGINIA  AND  GEORGIA  RAILWAY  CO. 
V.  FLEETWOOD,  90  Ga.  23. 


TICKET  OFFICES  —  CARRIER  AND  PASSENGER  —  RULES 
AND  REGULATIONS.  —Under  the  law  and  rules  prescribed  by 
the  railroad  commission  of  this  State,  it  is  the  duty  of  railroad  com- 
panies to  keep  their  ticket-offices  open  for  the  sale  of  tickets  for  a 
reasonable  time  before  the  departure  of  trains  from  all  stations,  pro- 
vided that  offices  at  way  stations  may  be  closed  one  minute  before 
the  arrival  of  trains;  and  it  is  the  duty  of  passengers  to  use  proper 
diligence  in  supplying  themselves  with  tickets  before  getting  upon 
the  trains.  A  railroad  company  is  not  bound  to  k^p  a  ticket-office 
open  each  and  every  minute  up  to  the  time  it  may  lawfully  close  the 

I.  In    an  action   for    damages    for  disturbed.    (1894)  Charleston  and  Sa- 

ejection    of  passenger  from   train,   a  vannah  Railway  Co.  v.  Varnadork, 

verdict  for  plaintiff  for  $800  approved  94  Ga.  639;  similar  point  in  Western 

by  the  trial  court  is  not  so  large  as  to  and  Atlantic  R.  R.  Co.  v.  Led  better 

indicate  bias  of  jury  and   will  not  be  (1896),  99  Ga.  318  (action  for  ejection). 
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same,  provided  a  reasonable  opportunity  is  afforded  all  persons 
desiring  tickets  to  obtain  them;  nor  is  a  passenger  bound  to  wait  at 
a  ticket-office  an  unreasonable  time  for  the  appearance  of  the  agent 
to  sell  him  a  ticket,  or  to  call  again  and  again  at  the  office  to  procure 
one,  provided,  in  good  faith  and  with  due  diligence  he  endeavors  to 
do  so  before  the  time  for  closing  the  office  arrives.  In  each  case, 
it  is  a  question  to  be  determined  by  the  jury  whether  or  not  the 
parties,  respectively,  performed  the  corresponding  duties  devolving 
upon  them,  and  it  is  not  the  province  of  the  court  to  decide  what 
particular  facts  will  constitute  negligence  or  diligence  by  either 
party,  and  thus  restrict  the  jury  in  the  exercise  of  their  duty  in  this 
respect.  If  a  passenger  has  not  been  afforded  a  reasonable  oppor- 
tunity to  purchase  a  ticket  at  the  station  where  his  journey  began, 
he  IS  not  bound  to  leave  the  train  at  a  station  en  route^  and  to  pur- 
chase a  ticket  back  to  the  station  whence  he  started,  and  another  to 
his  destination.  If  he  is  rightly  on  the  train  without  a  ticket,  it  is 
his  right  to  complete  his  intended  journey  by  paying  the  ticket  rate 
for  his  fare.  A  passenger  is  not  bound  to  comply  with  the  rules  of 
the  company  unless  such  rules  are  reasonable. 

EJECTION  BY  COLORED  TRAIN-HAND  —  EXCESSIVE 
DAMAGES.  —  A  railroad  company  has  a  right  to  employ  a  colored 
train-hand,  and  a  conductor  may  properly  call  upon  him  to  assist  in 
ejecting  a  passenger  who  ought  to  be  ejected  from  the  train.  If  a 
white  passenger  is  wrongfully  ejected  from  a  train,  the  fact  that  a 
colored  train-hand  was  called  upon  to  assist  in  so  doing  will  not 
make  the  company  liable  for  greater  damages  than  should  be 
recovered  if  the  train-hand  had  been  a  white  man.  If  a  passenger 
is  wrongfully  ejected  from  a  railroad  train  and  entitled  to  damages, 
the  jury,  in  fixing  the  amount  of  same,  may  take  into  consideration 
"  the  inconvenience  he  was  put  to  by  being  put  off." 

The  verdict  in  this  case  ($1,500)  was  so  excessive  as  to  suggest 
bias  or  prejudice  on  the  part  of  the  jury,  and  cannot  be  sustained. 
Judgment  reversed.  Supreme  Courts  Georgia^  October  Tervi^  18^2. 
CENTRAL  RAILROAD  AND  BANKING  CO.  V.  STRICKLAND, 
90  Ga.  562. 

DEATH  OF  PERSON  EJECTED  FROM  TRAIN  —  EVI- 
DENCE—ERRONEOUS INSTRUCTION.  —  In  an  action  to 
recover  damages  for  causing  the  death  of  plaintiff's  intestate  due  to 
wrongful  ejection  from  train  on  which  he  was  a  passenger,  the  dead 
body  of  the  passenger  being  found  on  the  track  about  an  hour  after 
ejection  from  train,  a  verdict  was  found  for  plaintiff  and  defendant's 
Vol.  VIII  —  10 
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motion  for  new  trial  overruled.     On  appeal  the  Supreme  Court,  inf 
its  syllabus  of  the  case,  stated  the  following: 

'*  The  prima  facie  case  in  behalf  of  the  plaintiff,  so  far  as  estab- 
lishing negligence  by  the  defendant  is  concerned,  resting  alone  upon 
the  presumption  of  negligence  raised  by  statute  against  the  railroad 
company,  and  this  presumption  having  been  fully  overcome  by  the 
uncontradicted  evidence  introduced  by  the  defendant,  and  the 
undisputed  physical  facts  manifestly  indicating  that  the  death  of 
the  plaintiff's  husband  was  caused  by  his  own  gross  negligence  in 
attemptmg  to  board  a  moving  train,  the  verdict  against  the  company 
was  not  authorized  by  the  evidence  and  was,  therefore,  contrary  to 
law.  Conceding  that  the  court  committed  no  error  of  law  in  charg- 
ing the  jury  or  otherwise  in  the  progress  of  the  trial,  it  was  error  to 
deny  a  new  trial  on  the  substantial  merits  of  the  case  as  developed 
by  the  evidence.**  Judgment  reversed.  Supreme  Courts  Georgia^ 
October  Term,  iSgj,  GEORGIA  SOUTHERN  AND  FLORIDA 
RAILROAD  CO.  V.  GEORGE,  92  Ga.  760. 

EJECTION  OF  SICK  PASSENGER  FROM  STREET  CAR  — 
Where  it  appeared  that  the  conductor  of  defendant's  car  was 
informed  that  plaintiff  and  her  child  were  sick  when  they  boarded 
the  car,  there  was  no  error  in  allowing  plaintiff  to  testify  that  she 
took  the  car  because  of  the  sickness  of  herself  and  child,  or  that  her 
husband  desired  her  to  take  the  car  for  this  reason.  Nor  was  there 
error  in  allowing  plaintiff  to  testify  that  at  the  place  where  she  was 
ejected  from  the  car  there  was  no  protection  for  ladies  or  strangers 
with  reference  to  the  police,  although  the  absence  of  such  protection 
was  not  alleged  in  the  declaration.  Judgment  for  plaintiff  reversed 
on  the  ground  of  error  in  the  court  failing  to  call  the  attention  of 
the  jury  to  the  defendant's  side  of  the  case.  Supreme  Court,  Georgia^ 
October  Term,  1893  ATLANTA  CONSOLI DATED  STREET  RAI L- 
WAY  CO.  V.  HARDAGE,  93  Ga.  457. 

ASSAULT  BY  AGENT  OF  RAILROAD  —  WHEN  CARRIER 
NOT  LIABLE.  —  In  an  action  to  recover  damages  for  alleged  assault 
upon  a  passenger  by  one  of  defendant's  agents,  plaintiff  recovered 
judgment  for  $365.  On  appeal  by  defendant  the  Supreme  Court,  in 
its  syllabus  of  the  case,  stated  its  decision  as  follows: 

I.  If  one  who  had  purchased  a  railroad  ticket,  intending  to  take 
a  train  about  to  arrive  but  who  failed  to  do  so  because  he  did  not 
succeed  in  getting  his  baggage  checked  in  time  to  be  placed  on  that 
train,  left  the  premises  of  the  railroad  company  and  registered  at  a 
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hotel,  intending  to  take  a  train  to  his  destination  the  next  morning; 
and  afterwards,  on  the  day  he  purchased  the  ticket,  returned  to  the 
station  to  make  inquiries  about,  or  arrange  for  the  storage,  or  check- 
ing, of  his  baggage,  he  was  not  at  that  time  a  "  passenger;  "  but 
nevertheless  had  the  right  to  go  to  the  station  for  the  purpose  stated, 
and,  if  he  conducted  himself  properly,  was  entitled  to  respectful 
treatment  from,  and  immunity  from  an  unlawful  assault  by,  the 
agent  while  engaged  in  transacting  with  him  the  business  mentioned; 
and  such  an  assault  would,  under  such  circumstances,  give  a  right 
of  action  against  the  company. 

2.  If,  however,  the  real  purpose  in  returning  to  the  station  was 
not  to  look  after,  or  arrange  for,  the  checking  of  baggage,  or  to 
attend  to  other  legitimate  business  with  the  agent,  but  merely  to 
upbraid  him  for  a  real  or  supposed  breach  of  duty  occurring  at  an 
earlier  hour  of  the  day,  and  a  difficulty  thereupon  ensued,  the  two 
met  as  ordinary  citizens,  and  the  railroad  company  had  no  concern 
in  what  passed  between  them. 

3.  Where,  on  the  trial  of  an  action  against  a  railroad  company  for 
an  alleged  assault  and  battery  by  its  station  agent  upon  the  plaintiff, 
one  of  the  defenses  was  that  the  plaintiff  had,  without  sufficient  pro- 
vocation, used  to  the  agent  opprobrious  and  insulting  language, 
accompanied  with  sneers  and  contemptuous  gestures,  and  there  was 
evidence  to  support  this  defense,  it  was  error  to  charge,  without 
qaalification :  "Sneers,  looks  or  contemptuous  gestures  will  not 
justify  an  assault  by  an  agent  of  a  railroad  company  upon  one  who 
has  a  ticket  and  has  become  entitled  under  the  contract  to  courteous 
treatment,  until  the  contract  was  fully  carried  out  by  the  railroad 
company  or  its  agents.'*  A  similar  charge  was  held  not  to  be 
erroneous  in  East  Tenn.,  Va.  and  Ga.  R'y  Co.  v.  Fleetwood,  90  Ga. 
23  (i),  but  in  that  case  the  plaintiff  below  was  a  passenger  actually 
riding  upon  the  defendant's  train,  and  entitled  to  protection  at  the 
hands  of  the  conductor  who  assaulted  him;  and  the  facts  were  in 
other  respects  wholly  different  from  those  of  the  present  case. 
Judgment  reversed.  Supreme  Courts  Georgia^  March  Term^  i8q6. 
GEORGIA  R.  R.  AND  BANKING  CO.  V.  RICHMOND,  98  Ga.  495. 

TRESPASSER  SHOT  BY  CONDUCTOR.  —  In  an  action  to 
recover  damages  for  injuries  sustained  by  plaintiff,  a  minor,  being 
shot  in  the  thigh  by  one  of  defendant's  conductors,  plaintiff's 
petition  was  dismissed  for  want  of  cause  of  action.  On  appeal  the 
Supreme  Court,  in  its  syllabus,  stated  the  following: 

1.  A  railroad  conductor  represents  the  company  by  which  he  is 

I.  See  abstract  of  this  case  reported  in  this  volume,  p.  144,  ante. 
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employed,  in  determining  what  persons  are  entitled  to  ride  upon 
trains  committed  to  his  care ;  and  his  act  in  expelling  from  a  train 
a  person  not  entitled  to  ride  thereon  as  a  passeng^er,  being  one  per- 
formed by  him  in  the  line  of  his  dnty,  is  in  law  the  act  of  the 
company. 

2.  Even  a  trespasser  who  intrudes  upon  a  freight  train  under  a 
frandnlent  arrangement  with  an  inferior  employee  who  has  no 
authority  in  the  premises,  is  entitled  to  protection  against  violence 
on  the  part  of  the  conductor,  wantonly  and  unnecessarily  exercised 
in  expelling  him  from  the  train;  and  for  injuries  to  his  person  result- 
ing from  such  violence,  the  railroad  company  is  liable.  Judgment 
reversed.  Suprenu  Court ^  G^orgia^  March  Term^  lSp6.  HIGGINS 
V.  SOUTHERN  RAILWAY  COMPANY,  98  Ga.  751. 

CONDUCTOR  REFUSING  TO  RECEIVE  ALLEGED  COUN- 
TERFEIT  COIN  — INSULTING  LANGUAGE  TOWARDS  PAS- 
SENGER—LIABILITY OF  RAILROAD  COMPANY.  —  Where 
plaint ifif  tendered  an  unusual  silver  coin,  but  genuine,  of  the  United 
States,  which  the  conductor  of  defendant's  street  car  believed  to  be 
counterfeit  and  in  refusing  to  accept  used  abusive  language  and 
plaintiff  was  obliged  to  get  off  the  car,  railroad  company  held  liable 
for  act  of  conductor  and  judgment  for  plaintiff  for  $100  affirmed. 
Supreme  Court,  Georgia,  i8g6.  ATLANTA  CONSOLIDATED 
STREET  RAILWAY  CO.  V.  KEENY,  99  Ga.  266. 

EJECTION  FROM  TRAIN  FOR  NONPAYMENT  OF  FARE 
DEMANDED  BY  CONDUCTOR— RIGHT  TO  CHARGE  EXTRA 
FARE  ON  TRAIN  —  TICKET.  —  In  an  action  to  recover  damages 
for  ejection  from  train  for  failure  to  pay  extra  fare  demanded  by 
conductor  the  following  points  were  decided  (as  per  syllabus  in  18 
III.  460): 

Railroad  charges  for  freight  and  passengers  must  be  uniform, 
without  favor  or  prejudice,  of  the  several  classes  established  by  the 
company ;  these  may  be  changed  from  time  to  time,  at  the  pleasure 
of  the  company. 

Passengers  who  neglect  to  purchase  tickets  at  stations,  before 
embarking  on  trains,  may  be  charged  additional  fare,  if  proper  con- 
veniences and  facilities  are  furnished  them  for  procuring  tickets. 

If  a  passenger  on  a  railroad  pays  only  from  one  station  to  another, 
without  a  ticket,  he  may  be  compelled  to  pay  an  extra  charge  at 
each  station,  as  a  new  contract  between  the  company  and  the  pas- 
senger is  thus  made  at  each  station. 

If  a  passenger  refuses  to  pay  the  fare  required  by  the  tariff  of  the 
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railroad  company,  he  may  be  ejected  from  the  cars  at  any  regular 
station,  not  elsewhere. 

Although  a  party  who  is  ejected  from  a  car  elsewhere  than  at  a 
station,  for  nonpayment  of  fare,  sustains  an  injury  for  which  he 
may  bring  an  action,  yet,  where  there  is  no  improper  conduct  on  the 
part  of  the  agents  of  the  company,  nor  any  peculiar  circumstances 
to  justify  it,  $i,ooo  damages  is  excessive.  Judgment  for  plaintiff 
reversed.  Supreme  Court,  Illinois,  1857.  CHICAGO,  BURLING- 
TON AND  QUINCY  RAILROAD  CO.  V.  PARKS,  18  III.  460. 


ASSAULT  UPON  PASSENGER  WHILE  EJECTING  HIM 
FROM  TRAIN  —  TICKET  —  EXTRA  FARE  ON  TRAIN.  —  In  an 
action  to  recover  damages  for  an  alleged  assault  by  defendant's  con- 
ductor and  brakemen  in  ejecting  plaintiff  from  train  for  refusing  to 
pay  fare  demanded  by  conductor  it  was  held  that;  — 

A  railroad  company  must  furnish  proper  facilities  for  f  ricuring 
tickets,  if  it  intends  to  charge  extra  fare  where  tickets  are  not  pro- 
cured; and  if  a  ticket  is  applied  for  and  not  furnished,  that  fact  may 
be  shown  by  the  ticket  agent  and  his  certificate  of  it  should  be  evi- 
dence to  the  train  conductor  of  the  fact  that  the  passenger  was  not 
iD  fault  for  not  having  a  ticket. 

The  agents  of  a  railroad  company  must  not  exceed  their  instruc- 
tions by  assaulting  a  passenger;  if  they  do  they  are  liable  to  the 
injured  party. 

An  action  of  trespass  for  assault  and  battery  will  lie  against  a 
corporation. 

A  person  occupying  the  position  of  superintendent,  attorney  for 
railroad  company,  conductor  or  station  agent,  will  be  presumed  to 
have  been  duly  appointed  to  do  any  act  properly  pertaining  to  such 
position,  and  within  the  chartered  powers  of  the  company. 

Judgment  for  plaintiff  for  $1,000  affirmed.  [The  court  discussed 
at  considerable  length  the  points  stated  in  the  foregoing  syllabus 
and  cited  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Parks,  18 
HI.  460  (see  abstract  of  this  case,  preceding  case  reported),  in  support 
of  the  right  to  charge  extra  fares  on  trains  to  passengers  not  pro- 
curing tickets  at  station .  ]  Supreme  Court,  Illinois,  iSsj.  ST.  LO U I S, 
ALTON  AND  CHICAGO  RAILROAD  CO.  V.  DALBY,  19  111.  353  (i). 

I.  Chicago  and  Northwestern  R*y  action  of  trespass  against  a  corporation* 
Co.  V.  Peacock,  48  111.  353  (1868),  an  Judgment  for  plaintiff  for  $1,000  re- 
action for  ejection  from  train,  was  de-  versed  on  the  ground  of  excessive 
cided  on  the  authority  of  the  Dalby  damages.  [Citing  C.  B.  &  Q.  R.  R. 
Case,  (above  reported),  in  respect  to  an  Co.  z/.  Parks,  18  III.  460,  reported  in  8 
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EJECTION  FROM  TRAIN— VOID  TICKET  —  EXCESSIVE 
DAMAGES.  —  Where  a  passenger  in  a  railroad  car,  when  asked  for 
his  fare,  offered  without  any  explanation,  a  ticket  which  was  void  by 
reason  of  having  a  hole  punched  in  it,  and  refusing  to  pay  fare  was 
ejected  from  the  car,  but  without  any  aggravating  circumstances, 
three  or  four  miles  from  a  station,  it  was  held: 

That  attempting  to  use  such  a  ticket,  without  explaining  how  he 
obtained  it,  was  evidence  of  wrong  on  plaintiff's  part. 

That  the  company  had  a  right  to  put  him  off  for  nonpayment  of 
fare  at  a  regular  station,  but  not  elsewhere.  [Following  Chicago, 
B.  &  Q.  R.  R.  Co.  IK  Parks,  i8  III.  460,  8  Am.  Neg.  Cas.  149,  a/i/<r.J 

That  his  attempt  to  impose  upon  the  railroad  company  must  miti* 
gate  the  damages. 

That  if  he  was  attempting  to  use  the  ticket  to  ride  from  one  sta- 
tion to  another,  he  was  only  entitled  to  nominal  damages. 

That  no  special  injury  being  shown,  a  verdict  for  $1,000  so  excess- 
ive as  to  require  judgment  to  be  set  aside. 

Judgment  for  plaintiff  reversed.  Supreme  Courts  Illinois,  iS^p. 
TERRE  HAUTE,  ALTON  AND  ST.  LOUIS  R.  R.  CO.  V.  VANATTA. 
21  111.  i8S(i). 

EJECTION  FROM  TRAIN— TICKET  OFFICE  — EXTRA 
FARE  ON  TRAINS  —  INSTRUCTIONS  —  In  an  action  to  recover 
damages  for  ejection  from  train  plaintifif  recovered  $300  damages. 
On  appeal  the  Supreme  Court  reversed  the  judgment  on  the  ground 
of  erroneous  instruction  and  the  refusal  to  give  another  instruction 
as  to  the  duty  of  railroads  to  keep  ticket  offices  open  before 
departure  of  trains  and  the  right  to  charge  extra  fare  on  trains  to 
persons  without  tickets.  The  court  said:  **  The  first  instruction 
asked  by  plaintiff,  and  given,  was  this:  *  It  was  the  duty  of  the  St. 
Louis,  Alton  and  Terre  Haute  Railroad  Company  to  furnish  a  con- 
venient and  accessible  place  for  the  sale  of  tickets  for  passengers, 
with  a  competent  person  in  attendance  ready  to  sell  them,  which 
should  be  open  and  accessible  to  all  passengers  for  a  reasonable 
time  before  the  departure  of  each  train,  and  up  to  the  time  of  its 
actual  departure;  and  if  the  jury  believe  from  the  evidence  that  the 
plaintiff,  by  and  through  Allison,  made  application  at  the  ticket-office 
of  the  St.  Louis,  Alton  and  Terre  Haute  Railroad  Company,  at 

Am.    Neg.  Cas.  149,  ante;    and  Terre  for  ejection  from  train  for  nonpayment 

Haute,  A.  &  St.   L.  R.  R.  Co.   v.  Van-  of  fare,  was  decided  on  the  authority 

atta,   21   111.    188,    reported   in  8  Am.  of  the  Vanatta  Case  (above  reported), 

Neg.  Cas.  150.]  and  judgment  for  plaintiff  for  $450  re- 

1.  Chicago  and  Alton  R.  R.  Co.  v,  versed   on   the    ground  of    excessive 

Roberts,  40  111.  503  (1866),  an  action  damages. 
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Mattoon,  for  a  ticket  from  that  place  to  Charleston,  at  any  time 
within  ten  or  fifteen  minutes  before  the  actual  departure  of  its  train, 
and  he  was  unable  to  get  a  ticket  in  consequence  of  the  ticket  office 
being  closed,  then  the  St.  Louis,  Alton  and  Terre  Haute  Railroad 
Company  had  no  right  to  charge  him  upon  the  train  any  more  than 
usual  ticket  price  between  Mattoon  and  Charleston.*  The  first 
instruction  asked  on  behalf  of  the  defendants  and  refused,  was  as 
follows:  •  That  if  they  find  from  the  evidence  that  the  defendant, 
St.  Louis,  Alton  and  Terre  Haute  Railroad  Company,  has  a  con- 
venient and  accessible  office,  supplied  with  and  for  the  sale  of  tickets 
in  Mattoon ;  that  on  the  evening  of  the  alleged  trespass  the  same 
was  open,  with  a  competent  person  in  attendance  to  sell  tickets  for 
an  hour  before  and  up  to  the  expiration  of  the  time  fixed  by  public 
notice  for  the  departure  of  the  train  on  which  plaintiff  took  pas- 
sage; that  the  plaintiff  got  upon  said  train  to  travel  from  Mattoon 
to  Charleston  without  procuring  a  ticket  and  refused  to  pay,  or 
cause  to  be  paid,  to  the  conductor  of  said  train  the  amount  of  fare 
or  passage  money  required  by  the  regular  tarifif  of  said  company  for 
passengers  who  fail  to  produce  tickets,  and  that  by  reason  of  such 
failure  of  plaintiff  to  pay  or  cause  to  be  paid  such  fare  or  passage 
money  he  was  expelled  from  the  cars  of  said  company  by  the  serv- 
ants or  employees  of  said  company  at  a  regular  station  on  said  rail- 
road, then  in  that  case  the  jury  must  find  the  defendants  not  guilty.' 
The  point  of  difference  is  obvious.  While  the  instruction  for  the 
plaintiff  requires  the  ticket-office  to  be  kept  open  up  to  the  time  *  of 
the  actual  departure  of  the  train,'  that  for  the  defendant  limits  that 
doty  *  to  the  expiration  of  the  time  fixed  by  public  notice  '  for  the 
departure  of  the  train.  It  is  insisted  by  the  appellee,  that  the  law 
is  as  declared  in  the  instruction  given  in  his  behalf,  and  has  been  so 
held  by  this  court  in  the  case  of  the  Chicago,  Burlington  and  Quincy 
Railroad  Company  v.  Parks,  i8  111.  460  (i),  and  reiterated  in  St. 
Louis,  Alton  and  Chicago  Railroad  Company  v.  Dalby,  19  Id. 
364  (2),  and  that  the  instruction  is  an  exact  transcript  of  the 
language  of  this  court,  in  the  cases  cited.  In  this  the  counsel  is  not 
mistaken.  In  the  case  first  cited,  this  court  said:  '  To  justify  a  rail- 
road company  in  making  a  discrimination  in  the  fare  against  the 
passenger  who  neglects  to  purchase  a  ticket  at  the  company's  office, 
the  company  must  see  to  it  that  the  fault  was  not  that  of  its  own 
agent  instead  of  the  passenger.  To  justify  this  discrimination, 
every  reasonable  and  proper  facility  must  be  afforded  to  the  pas- 
senger to  procure  his  ticket.     They  must  furnish  a  convenient  and 

1.  See  abfttract  of  this  case  on    p.         2.  See  abstract  of  this  case  on  p. 
149,  imtt.  149,  anU, 
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accessible  place  for  the  sale  of  the  tickets,  with  a  competent  person 
in  attendance  ready  to  sell  tnem,  which  should  be  open  and  accessi- 
ble to  all  passengers  for  a  reasonable  time  before  the  departure  of 
each  train  and  up  to  the  time  of  its  actual  departure,  so  that  it  shall 
really  be  a  case  of  neglect  and  not  of  necessity  on  the  part  of  the 
passenger,  and  not  the  fault  of  the  company.'  Further  on,  in  the 
next  paragraph  but  one,  the  court  call  these  remarks  '  suggestions,' 
and  give  the  reason  why  they  were  made,  the  point  to  which  they 
apply  not  being  in  the  case  before  them.  The  controversy  there 
was  this:  Parks,  an  attorney-at-law,  residing  at  Aurora,  in  Kane 
county,  took  the  train  there,  without  purchasing  a  ticket,  for 
Batavia,  the  nearest  point  to  Genoa,  where  the  court  was  held,  and 
which  Parks  was  going  to  attend.  He  paid  the  extra  fare  required 
of  those  who  pay  on  the  car  from  Aurora  to  Batavia.  At  the  latter 
place  he  changed  his  mind,  and,  as  it  was  wet,  disagreeable  weather, 
he  concluded,  without  purchasing  a  ticket,  to  proceed  on  to  Junc- 
tion, another  station  on  the  road.  The  ticket-fare  from  Batavia  to 
Junction  was  twenty  cents,  which  Parks  ofifered  to  pay  to  the  conduc- 
tor, but  he  refused  it,  demanding,  under  his  instructions,  an  addi- 
tional five  cents,  which  Parks  refusing  to  pay,  the  conductor  put  him 
off  the  train.  This  was  the  case  in  which  the  *  suggestions  *  above 
quoted  were  made.  The  court,  and  the  learned  judge,  afterward  so 
long  the  honored  chief  justice  of  the  court,  who  delivered  the 
opinion,  were  well  aware  of  the  fact  that  the  time  of  the  arrival  and 
departure  of  railroad  trains  was  fixed,  and  made  notorious  by  publi- 
cation and  notice  in  every  conceivable  mode,  so  that  it  may  be  safely 
asserted,  the  business  and  traveling  public,  all  those  whose  pursuits 
required  that  mode  of  conveyance,  and  especially  those  living  in 
the  towns  through  which  railroads  pass,  were  perfectly  familiar  with 
the  fact,  and  almost  any  inhabitant,  if  inquired  of,  could  tell  to  a 
minute  when  any  particular  train  was  due  at  their  town,  and  when 
it  would  leave.  In  speaking,  then,  of  the  time  of  the  actual  depart- 
ure of  a  train,  up  to  which  the  ticket  office  must  be  kept  open,  the 
court,  unquestionably,  meant  to  be  understood  as  referring  to  the 
published  fixed  time  which  everybody  knew.  The  presumption 
being  that  trains  will  arrive  and  depart  on  their  schedule  time,  which 
time  is  notorious,  no  rule  should  be  established  that  should  apply, 
without  much  hardship  and  great  inconvenience,  to  the  departure  of 
trains  not  on  time.  We  do  not  recognize  any  right  in  any  person  to 
apply  at  a  railroad  ticket  office  after  the  time  fixed  and  published 
for  the  departure  of  a  train,  and  demand  the  same  rights  and  privi- 
leges accorded  to  those  who  come  at  the  proper  time  for  their  tickets. 
It  is  well  known  that  trains  are  sometimes  delayed  for  hours,  and 
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that  it  is  unavoidable.  Would  it  not  be  going  too  far  to  require  the 
companies  controlling  them  to  keep  an  agent  at  his  post  during  all 
this  delayed  time?  Tickets  are  not  usually  applied  for  by  passen- 
gers after  the  time  fixed  for  the  departure  of  a  train.  The  com- 
panies have  a  right  to  presume  they  will  not  be  applied  for  after  that 
time,  and  therefore  their  agents  can  close  the  ticket-office  and  go 
about  their  other  business,  of  which  they  have  an  abundance,  if  we 
are  to  judge  from  the  number  of  trains  upon  our  railroads.  An 
agent  at  a  railroad  station  who  sells  tickets  is,  not  only  '  ticket 
agent,'  but  he  is  the  '  station  agent,'  and  has  much  to  do  with  freight 
and  other  matters  requiring  care  and  attention.  It  would  be 
unreasonable  to  require  him  to  neglect  these  matters,  and  confine 
him  within  reach  of  the  small  opening  at  which  the  tickets  are 
delivered,  waiting  for  a  delayed  train,  and  not  a  passenger  applying 
for  a  ticket.  It  is  sufficient  for  the  company  that  a  reasonable 
opportunity  should  be  afforded  passengers  to  procure  tickets  for  the 
train  he  designs  to  go  upon,  and  that  reasonable  opportunity  is  fur- 
nished by  keeping  a  convenient  office  open  under  the  charge  of  a 
competent  agent,  up  to  the  advertised  time  fixed  for  the  departure 
of  the  train.  The  facts  in  this  case  show  that  the  ticket-office  was 
open  an  hour  before  the  train  left,  and  continued  open  up  to  the 
lime  fixed  for  its  departure.  The  plaintiff,  coming  after  that  time, 
took  his  chances  to  get  a  seat  in  the  car,  and,  having  no  ticket,  he 
was  bound  to  pay  car  fare.  We  are  of  opinion  the  court  should  have 
refused  the  first  instruction  for  the  plaintiff,  and  given  the  first 
asked  by  defendants,  the  company  not  being  obliged  to  keep  the 
ticket  office  open  beyond  the  hour  fixed  by  its  published  rules  for 
the  departure  of  a  train.  These  being  the  views  we  entertain  of 
the  law  of  this  case,  the  modification  of  the  defendant's  eighth 
instruction  was  also  erroneous,  as  by  that  the  office  is  required  to  be 
Icept  open  up  to  the  time  of  the  actual  departure  of  the  train.  All 
that  can  be  demanded  of  a  railroad  company  is,  that  a  reasonable 
opportunity  shall  be  afforded  the  public  to  purchase  tickets.  If 
parties  will  not  avail  of  it,  it  is  their  own  fault,  and  if  they  get  upon 
a  train  without  a  ticket,  they  must  be  subject  to  pay  the  car  fare, 
or.  OD  refusal,  to  be  ejected  from  the  car.  In  Parks*  case,  this 
court  said  the  right  to  charge  discriminating  fares  was  just  and  rea- 
sonable, but  it  depends  on  the  fact  that  a  reasonable  opportunity 
has  been  given  to  obtain  tickets  at  the  lowest  rate  of  fare.  This 
opportunity  was  afforded  the  appellee."  Judgment  reversed. 
Opinion  by  Breese,  J.  Supreme  Courts  Illinois^  January  Term^  186j, 
ST.  LOUIS,  ALTON  AND  TERRE  HAUTE  R.  R.  CO.  v.  SOUTH, 
43  III.  176. 
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CHICAGO  AND  ALTON  RAILROAD  COMPANY 

V.  FLAGG. 

Supreme  Courts  Illinois^  January  Term^  i86q, 

[Reported  in  43  III.  364..] 

BOARDING  FREIGHT  TRAIN  WITHOUT  TICKET  — TENDER  OF  FARE 
—  EJECTION.  —  Where  a  person  boarded  a  freight  train  and  neglected  to 
purchase  ticket  at  ticket  oflBce  and  his  tender  of  fare  was  refused  by  con- 
ductor as  being  against  rules  of  railroad  company,  and  he  was  expelled 
from  train,  his  expulsion  at  place  other  than  regular  station  was  illegal, 
and  the  company  liable  in  damages. 

WATER  TANK  NOT  A  REGULAR  STATION.  —  A  "  water  tank."  even  if  a 
"  usual  stopping  place,"  is  not  a  regular  station,  the  statute  meaning  the 
usual  stopping  places  for  discharge  of  passengers,  and  local  usage  of  stop- 
ping train  at  water  tank  does  not  make  such  stopping  place  a  regular 
station. 

EJECTION  FROM  TRAIN  — DAMAGES. —  A  person  ejected  from  train,  and 
without  fault  on  his  part,  may  recover  more  than  nominal  damages, 
although  conductor  acted  in  good  faith,  and  without  violence  or  insult,  and 
plaintiff  suffered  no  actual  injury,  as  the  jury  may  consider  not  only  the 
annoyance,  vexation,  delay  and  risk  to  which  he  was  subjected  but  also  the 
indignity  done  to  him  by  the  mere  fact  of  expulsion  (i). 

Appeal  by  defendant  from  judgment  for  plaintiff  for  $100  in 
the  Circuit  Court,  McLean  County.  The  facts  appear  in  the 
opinion.    Judgment  affirmed. 

Williams  &  Burr,  for  appellant. 

J.  McNuLTA  and  W.  H.  Hanna,  for  appellee. 

Lawrence,  J.  —  This  was  an  action  on  the  case  brought  by 
the  appellee  against  the  railway  company  for  wrongfully  expelling 
him  from  one  of  its  trains.  Being  desirous  of  traveling  a  short 
distance  on  the  road,  he  entered  what  is  called  the  caboose  car, 
attached  to  a  freight  train,  without  a  ticket.  From  the  conversa- 
tion which  subsequently  took  place  between  him  and  the 
conductor,  as  drawn  out  by  the  defendant's  counsel  on  the 
cross-examination  of  a  witness,  it  appears  he  was  unable  to  pro- 
cure a  ticket  because  the  ticket  office  was  closed.  When  his 
ticket  was  demanded  on  the  train  he  offered  to  pay  his  fare,  and 

I.  Illinois  Central  R.   R.  Co.   v,  the  ground  of  erroneous  admission  of 

Sutton,   42  111.   438,    was   an  action,  evidence  by  a  physician  as  to  plain- 

similar  in  its  essential  features  to  the  tiff's     physical    condition    before    the 

Flagg  Case  (above  reported).      Judg-  ejection  took  place  and  the  effects  of 

ment  for  plaintiff  for  $470  reversed  on  such  ejection  upon  him. 
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also  offered  to  give  the  conductor  ten  dollars  to  be  kept  by  him 
until  a  ticket  could  be  procured  at  the  next  station. 

The  conductor  replied  that  he  was  forbidden  by  the  rules  of 
the  road  to  receive  money  for  fares,  and  should  he  do  so  he  might 
lose  his  place.  The  train  stopped  at  a  water  tank  about  a  quarter 
of  a  mile  from  a  station  called  Lanndale,  and  the  conductor  there 
required  the  plaintiff  to  leave  the  train.  No  resistance  was  made 
by  him,  and  no  violence  or  insult  offered  by  the  conductor.  The 
jury  gave  the  plaintiff  a  verdict  of  one  hundred  dollars,  for  which 
the  court  rendered  judgment. 

It  appears  from  the  record  that,  although  this  was  a  freight 
train,  yet  it  regularly  carried  passengers,  and  was  held  out  to  the 
public  as  so  doing.  The  company  itself  put  in  evidence  a  printed 
notice,  with  certain  regulations  in  regard  to  the  carriage  of  pas- 
sengers on  freight  trains,  and  forbidding  conductors  to  carry  them 
unless  provided  with  tickets  in  advance.  It  was  therefore  a  com- 
mon carrier  of  passengers  by  this  train  as  well  as  by  its  regular 
passenger  trains,  and  would  have  no  more  right  to  expel  a 
traveler,  wantonly  and  without  cause,  from  one  train  than  from 
the  other. 

It  is  urged,  that  the  company  must  have  the  power  to  make 
reasonable  rules  for  the  government  of  its  trains.  Undoubtedly, 
and  if  a  company  deem  it  advisable  to  require  tickets  to  be  pur- 
chased before  taking  passage  on  certain  classes  of  trains,  its 
authority  to  do  so  must  be  conceded.  If  its  rules  in  this  respect 
are  knowingly  disregarded,  a  passenger  may  be  required  to  leave 
the  train  at  any  regular  station,  but  only  at  such  stations,  as 
decided  in  the  C,  B.  &  Q.  R.  R.  v.  Parks,  i8  111.  465  (i).  The 
wilful  neglect  to  comply  with  the  rules  in  this  matter  would  be 
like  a  refusal  to  pay  the  fare,  and  could  place  the  passenger  in  no 
worse  position.  But,  when  the  company  requires  tickets  to  be 
purchased  at  the  station,  it  must  furnish  convenient  facilities  to 
the  public  by  keeping  open  the  office  a  reasonable  time  in  advance 
of  the  hour  fixed  by  the  time-table  for  the  departure  of  the  train. 
Should  it  fail  to  do  this,  a  person  desiring  to  take  passage  would 
have  the  right  to  enter  the  train  and  be  carried  to  his  place  of 
destination  by  payment  of  the  regular  fare  to  the  conductor. 
To  permit  a  company  to  complain  of  a  violation  of  its  own  rules 
necessitated  by  the  negligence  of  its  own  agents,  would  be  absurd. 

I.  See  abstract  of  this  case,  p.  149,  ante. 
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r--TZ^  i  ~L-^^r  "ry  rze  a?>ynce  of  the  ticket  agent, 

111  -zie  rnir:.  2mf  r^  exDulsion  was  unlawful. 
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i^^  ---^  i  w-nn^^^  m  ne  mi:z  from  wilful  non-compli- 
3rL=  TTm  niir  ^i-j=_  j=t  -•is:?  ^r.jtr'Ttfd  ar  a  place  which,  under  the 
■y^r^-.rrr  -"sriiiirrr^  ne  :23;:u-Lsvcrt  ir=eif  iZegaL  It  is  urged  that  a 
▼:^rL=-  rmri.  r  it:  *  i.:=u-i^  scrccirr^  zLice-"  is  within  the  letter  of 
"He   -:▼       I-  ^  "rrain  ne  jecrir   but  so  obviously  without  its 

r-i:sen^?=r  tj?  be  expelled  at  a  water  tank, 
III.  xjii.  rsncce  froca  hi^ways  and  habita- 
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nc^    lir  -icr  re   "ifie  law,  and   be   a   striking 
fc:irc:n^C  -Tt  ne  Vrf^k,'*     As  has  been  several  times 
sEi  r   r^'  -r.<.  r-rui-:.  z^e  scrr^r^  m-sxrs  the  usual  stopping  places 

It  :=-  rr  rT->-c  "nur  r«<ser::^rrrs^  oesirin^  to  enter  or  leave  the 
■r-i:::  x  ne  L^titio^c:  <r;r«:ti>  rciis:  dii  so  at  this  water  tank,  as 
ir-  --:':rTc  r-urr  -^jr^-i'Ti  .-  r^irsed  ne  station  itself  wnthout  stop- 
:  :-vr  iir^  ne  mr,^  -v^ss^  r-^r  a  cj^arter  of  a  mile  distant.  It  is 
i-^<'    :r    rrj*:»     noc  ra^-v^r-^r?  left  at  the  station  when  the  train 

s  the  usual  place  for  the 


^  :r    ru<^?5rr^ir^  — n-  r^'>hi  trains,  was  distinctly  left  to 
-    r*-^  ne  <;:v-t  ;-<cr^rr:.cr  fjc  the  defendant,  and  they 

:  was  und.-^ubtedly  right.  A  local 
:'^i>  1  •' '^  ir:  the  neighborhood  and  familiar 
^  *  :  r:e  ^.  m  ru^  r -r  n-i'^  -  %rT  crrvenience,  cannot  be  considered 
^^  **  '-^"  '-i^  ^*  '■  '»»i*^^  bv^t  a  ri!g-.-ilir  station  the  proper  point  for  the 

^-^  ^  ^^*  -  V^'-t  tta^  js  the  c^:>iuctor  acted  in  good  faith,  and 
^ ' :  T.-xit  -  .i--v^?  -c  -••iiwl'r.  a.Ti  there  is  no  proof  of  actual  damage 
"'*  tTc  'r..i-  -r  ^  r^*  \^'r-dct  sh.^uli  have  been  for  only  nominal 
-'-.'T.^p:^^  ^  re  vsrri.vrt  -•  jss  f-c  one  hundred  dollars.  It  was 
i.  r.-  ^M.^  >%  tet  1 1  r>  x5x.r  occurred  and  the  plaintiff  was  lame 
i.--:  T^c  r%  ,-  r\^-,-  it>  th^  seetne-i  to  be  hea\-y.  In  order  to  reach 
^  ^  ^"^^  *  '"  ^"**  y-  -^^^  ^  hii  to  rvass  over  a  covered  railway  bridge 
^  "  ov  5;,^i,^  -^^  ^  <c-^x-ri.  and  which  he  had  to  cross  by  means  of 
A  ^-^  <.  *i.  V  .r  r.x-c^rath.  about  three  feet  wide,  laid  down  upon 
\^  S  ^  X^  "^^  "'**'"  *"*^*  cante  from  below  and  from  the  ends 

^^^'^'^^^^^  .  ^""^^  "^  stra.n^:er  laden  with  bundles,  to  be  com- 
f_  J.^  ,  ^^"  ^^  ^  -^^^''v^^rh  a  dark  railway  bridge  at  night,  on  a  narrow 
C\^  J,  V^?"^  \^  "''^  ^hen  a  train  may  come,  and  liable  to  be 
V  ^>..ou  u  oce  cocs  oo:r.e,  i::>  certainly  not  a  desirable  experience. 
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The  jury  had  the  right  to  take  these  things  into  consideration, 
and  as  the  plaintiff  himself  had  been  guilty  of  no  delinquency  and 
was  anxious  to  pay  his  fare,  and  as  his  legal  rights  were  violated 
in  expelling  him  from  the  train,  it  was  proper  for  the  jury  also  to 
consider,  not  only  the  annoyance,  vexation,  delay  and  risk,  to 
which  he  was  subjected,  but  also  the  indignity  done  to  him  by 
the  mere  fact  of  expulsion.  This  case  is  widely  different  from 
that  of  the  Chicago  and  Alton  R.  R.  Co.  v.  Roberts,  40  111. 
503  (i).     We  cannot  say  the  damages  were  excessive. 

It  is  ui^ed,  that  the  court  erred  in  refusing  the  defendant's 
seventh  instruction,  which  was,  in  substance,  that,  even  if  the 
plaintiff  was  wrongfully  put  off  the  train,  yet  if  the  conductor 
acted  in  good  faith  and  without  violence,  the  jury  could  give  only 
such  actual  damages  as  the  plaintiff  sustained,  or,  if  he  sustained 
none,  then  only  nominal  damages.  It  is  unnecessary  to  add  to 
what  we  have  already  said  on  this  subject.  In  a  case  of  this 
character,  where  the  plaintiff  was  without  fault,  the  jury  had  a 
right  to  give  more  than  nominal  damages,  even  though  no 
pecuniary  loss  or  actual  injury  to  the  plaintiff's  person  was 
proven.  The  considerations  above  named  may  properly  enter 
into  the  verdict  in  a  reasonable  degree.  Neither  did  the  court  err 
in  modifying  the  other  instructions  by  adding,  that  the  phrase 
"usual  stopping  place,"  means  in  the  statute  a  regular  station 
for  passengers  to  get  on  and  off  the  train.  That  is  what  it  does 
mean.  Chicago,  B.  &  Q.  R.  R.  v.  Parks,  18  111.  465  (2):  Terre 
Haute,  Alton  and  St.  Louis  R.  R.  v.  Vanatta,   21  Id.  188  (3). 

The  judgment  must  be  affirmed 

ILLINOIS  CENTRAL  RAILROAD  COMPANY  (and 

N.  W.  Cole)  v.  WHITTEMORE. 

Supreme  Court^  April  Term^  1867. 
[Reported  in  43  III.  430.] 

REFUSAL  TO  SURRENDER  TICKET  —  EJECTION  FROM  TRAIN  — 
STATUTE.  —  The  ejection  of  a  passenger  from  a  train  for  refusal  to  sur- 
render ticket  may  be  made  at  a  place  other  than  a  regular  station,  as  the 
statute  as  to  ejecting  passengers  for  nonpayment  of  fare  at  regular  stations 
does  not  apply  to  refusal  to  surrender  ticket. 

I.  See  note  of  this  case,  p.  150,  ante.         3.  See  abstract  of  this  case,  p.  150, 
3.  See  abstract  of  this  case,  p.  149,     ante. 
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EJECTION  AT  REGULAR  STATION  —  But  neglect  to  purchase  ticket  before 
entering  train,  amounts  in  substance  to  refusal  to  pay  fare,  and  ejection 
from  train  must  be  made  at  a  regular  station  only. 

RULES  AND  REGULATIONS. — A  rule  requiring  passengers  to  surrender 
tickets  when  called  upon  is  a  reasonable  one. 

RULES  —  QUESTION  OF  LAW.  —  Whether  a  rule  adopted  by  a  railroad  com- 
pany is  a  reasonable  one  or  not  is  a  question  of  law  for  determination  of  the 
court  and  it  is  error  to  submit  such  a  question  to  the  jury. 

Appeal  from  judgment  for  plaintiff  for  $3,125  in  the  Circuit 
Court,  Marshall  County.  The  facts  are  stated  in  the  opinion. 
Judgment  reversed, 

Williams  &  Burr,  for  the  appellants. 

Ingersoll,  Puterbaugh  &  Shaw,  for  the  appellee. 

Ijawrence,  J.  —  This  was  an  action  of  trespass,  brought  by 
Whittemore  against  the  Illinois  Central  Railroad  Company  and 
N.  W.  Cole,  a  conductor  in  the  service  of  the  company,  for 
wrongfully  expelling  the  plaintiff  from  a  train.  It  appears  the 
plaintiff  had  taken  passage  from  Decatur  to  El  Paso,  and  had 
procured  the  necessary  ticket.  After  the  train  passed  Kappa, 
the  station  preceding  El  Paso,  the  conductor  demanded  the  plain- 
tiff's ticket,  which  the  latter  refused  to  surrender  without  a  check. 
This  the  conductor  refused  to  give,  and  after  some  controversy 
with  the  plaintiff,  stopped  the  train  and  with  the  aid  of  a  brake- 
man  expelled  the  plaintiff.  There  is  considerable  evidence  in  the 
record  given  for  the  purpose  of  showing,  that,  even  admitting 
the  right  of  the  defendants  to  expel  the  plaintiff,  an  unnecessary 
and  wanton  degree  of  violence  was  used,  from  which  the  plaintiff 
received  a  permanent  and  severe  injury.  As,  however,  the  case 
must  be  submitted  to  another  jury,  we  forbear  from  any  com- 
ments on  this  portion  of  it.  The  jury  gave  the  plaintiff  a  verdict 
for  $3,125,  for  which  the  court  rendered  judgment,  and  the 
defendants  appealed. 

In  sustaining  a  demurrer  to  the  fourth  plea,  and  in  giving  the 
instructions,  the  Circuit  Court  held,  that,  although  the  rules  of 
the  road  required  the  conductor  to  take  up  the  plaintiff's  ticket, 
and  notwithstanding  he  may  have  refused  to  surrender  it  when 
demanded,  the  defendants  had  no  right  to  expel  him  from  the 
cars,  except  at  a  regular  station.  In  support  of  this  position,  it 
is  urged  by  counsel  for  appellee,  that  the  refusal  to  surrender  the 
ticket  was  merely  equivalent  to  a  refusal  to  pay  the  fare,  and  that 
the  statutory  prohibition  against  the  expulsion  of  passengers  for 
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this  cause,  except  at  a  regular  station,  should  be  applied  to  cases 
like  the  present.  We  held,  in  the  case  of  C.  &  A.  R.  R.  v. 
Flagg,  decided  at  the  January  Term,  1867  {antCy  p.  364  [ij),  that 
the  neglect  to  buy  a  ticket  before  entering  the  train,  when 
required  by  the  rules  of  the  road,  was  the  same  thing  in  substance 
as  the  refusal  to  pay  the  fare,  and  justified  an  expulsion  only  at 
a  regular  station.  But  the  refusal  to  surrender  a  ticket,  for  which 
the  requisite  fare  had  already  been  paid,  is  certainly  not  the  same 
thing  as  refusal  to  pay  the  fare.  It  may  be  no  worse  offense 
against  the  rights  of  the  railroad  company  than  the  refusal  to  pay 
the  fare,  but  it  is  not  the  same  offense.  Perhaps  there  was  no 
good  reason  why  the  Legislature  should  have  forbidden  railways 
to  expel  a  passenger  only  at  a  regular  station  for  the  nonpayment 
of  fare,  and  have  left  them  at  liberty  to  expel  one  at  any  other 
point,  for  the  disregard  of  any  other  reasonable  rule.  But  it  has 
done  so,  and  it  is  our  duty  to  leave  the  law  as  the  Legislature 
thought  proper  to  establish  it. 

What,  then,  is  the  right  of  a  railway  company  in  reference  to 
its  passengers  ?  Clearly,  to  require  of  them  the  observance  of  all 
such  reasonable  rules  as  tend  to  promote  the  comfort  and  con- 
venience of  the  passengers,  to  preserve  good  order  and  propriety 
of  behavior,  to  secure  the  safety  of  the  train,  and  to  enable  the 
company  to  conduct  its  business  as  a  common  carrier  with 
advantage  to  the  public  and  to  itself.  So  long  as  such  reasonable 
rules  are  observed  by  a  passenger,  the  company  is  bound  to  carry 
him,  but  if  they  are  wantonly  disregarded,  that  obligation  ceases, 
and  the  company  may  at  once  expel  him  from  the  train,  using  no 
more  force  than  may  be  necessary  for  that  purpose,  and  not 
selecting  a  dangerous  or  inconvenient  place.  This  is  a  common 
law  right,  arising  from  the  nature  of  their  contract  and  occupation 
as  common  carriers,  and,  as  already  remarked,  it  has  been 
restricted  by  the  Legislature  only  in  cases  where  the  offense  con- 
sists in  nonpayment  of  fare.  Ch.,  B.  &  Q.  R.  R.  Cp.  v.  Parks, 
18  111.  460  (2);  HiUiard  v.  Gould,  34  N.  H.  230;  Cheny  v.  Boston 
and  Maine  R.  R.  Co.,  11  Mete.  121.  If,  then,  the  regulation 
requiring  passengers  to  surrender  their  tickets  was  a  reasonable 
one,  the  ruling  of  the  court  below  on  this  point  was  erroneous. 

That  the  rule  is  a  reasonable  one  really  admits  of  no  contro- 
versy.    It  was  shown  by  witnesses  on  the  trial,  and  must  be 

I.  See  this  case,  preceding  case  re-  2.  See  abstract  of  this  case,  p.  149, 
poned  to  this  yolume.  ante. 
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apparent  to  anyone,  that  the  company  must  have  the  right  to 
require  the  surrender  of  tickets,  in  order  to  guard  itself  against 
imposition  and  fraud,  and  to  preserve  the  requisite  method  and 
accuracy  in  the  management  of  its  passenger  department. 

The  Circuit  Court  left  it  to  the  jur>'  to  say  whether  the  rule 
was  reasonable.  This  was  error.  It  was  proper  to  admit  testi- 
mony, as  was  done,  but,  either  with  or  without  this  testimony,  it 
was  for  the  court  to  say  whether  the  regulation  was  reasonable, 
and,  therefore,  obligatory  upon  the  passengers.  The  necessity 
of  holding  this  to  be  a  question  of  law,  and,  therefore,  within  the 
province  of  the  court  to  settle,  is  apparent  from  the  consideration, 
that  it  is  only  by  so  holding  that  fixed  and  permanent  regula- 
tions can  be  established.  If  this  question  is  to  be  left  to  juries, 
one  rule  would  be  applied  by  them  to-day  and  another  to-morrow. 
In  one  trial  a  railway  would  be  held  liable,  and  in  another,  pre- 
senting the  same  question,  not  liable.  Neither  the  companies 
nor  passengers  would  know  their  rights  or  their  obligations. 
A  fixed  system  for  the  control  of  the  vast  interests  connected 
with  railways  would  be  impossible,  while  such  a  system  is  essential 
equally  to  the  roads  and  to  the  public.  A  similar  view  has 
recently  been  taken  of  this  question  in  the  case  of  Vedder  v.  Fel- 
lows, 20  N.  Y.  126. 

The  judgment  must  be  reversed ;  but  if  it  appears,  upon  another 
trial,  that  unnecessary  violence  was  used,  the  defendants  must 
respond  in  damages. 

Judgment  reversed. 


EJECTION  OF  COLORED  WOMAN  FROM  TRAIN  — 
LADIES'  CAR  —  RULES  —  RUDENESS  OF  BRAKEMAN  — 
DAMAGES.  —  In  an  action  to  recover  damages  for  ejection  of  a 
colored  woman  from  a  car  set  apart  for  ladies,  it  was  held  that  a  rule 
setting  apart  a  car  exclusively  for  ladies  was  a  reasonable  one,  but 
did  not  justify  exclusion  of  a  colored  woman  therefrom  merely  on 
account  of  color,  and  where  the  brakeman  acted  in  a  rude  manner 
a  verdict  of  $200  for  plaintiff  was  not  excessive.  Judgment  for 
plaintiff  affirmed.  Supreme  Court,  Illinois,  September  Term,  1870, 
CHICAGO  AND  NORTHWESTERN  RAILWAY  COMPANY  V. 
WILLIAMS,  55  III.  185. 
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REFUSAL  TO  PAY  FARE  — ALLEGED  PASS  —  EJECTION 
FROM  TRAIN  —  DAMAGES  —  INSTRUCTION.  —  In  an  action 
to  recover  damages  for  forcible  ejection  of  a  woman  passenger  from 
a  train  for  refusal  to  pay  fare,  she  offering  a  piece  of  paper  which 
she  claimed  was  a  pass,  which  the  conductor  told  her  was  worthless, 
it  was  error  to  instruct  that  if  plaintiff  acted  in  good  faith  in  believ- 
ing the  paper  was  a  pass  the  jury  might  take  that  into  consideration 
in  estimating  damages,  as  she  had  been  informed  that  it  was  worth- 
less, and  it  was  lawful  to  demand  her  fare,  and  it  was  held  that  the 
only  basis  of  recovery  was  as  to  the  amount  of  force  used  in  eject- 
ing plaintiff.  Judgment  for  plaintiff  for  $2,500  reversed.  Supreme 
Court,  Illinois,  September  Term,  1870.  CHICAGO,  ROCK  ISLAND 
AND  PACIFIC  RAILWAY  CO.  V.  HERRING,  57  111.  59. 


ILLINOIS  CENTRAL  RAILROAD  COMPANY 

V.  NELSON. 

Supreme  Court ^  Illinois,  June  Term,  i8ji, 
[Reported  in  59  III.  no.] 

FREIGHT  TRAIKS  — TICKETS  — RULES  AND  REGULATIONS.  —  It  is 
not  an  unreasonable  rule  for  railroads  to  require  that  passengers  on  freight 
trains  must  procure  tickets  for  such  trains. 

EJECTION  FROM  FREIGHT  TRAIN  OF  PASSENGER  HAVING  TICKET 
FOR  REGULAR  TRAIN.  —  Plaintiff  was  ejected  from  a  freight  train,  his 
ticket  calling  for  passage  on  a  regular  train.  Held^  that  the  conductor  had 
the  right  to  require  plaintiff  to  leave  the  train,  but  only  at  the  usual  place 
of  getting  on  and  off  freight  trains. 

Appeal  from  the  Circuit  Court,  Marion  County. 

Action  on  the  case,  brought  by  Amira  Nelson  against  the  Illi- 
nois  Central  Railroad  Company,  to  recover  for  injuries  to  the 
plaintiff,  caused  by  the  alleged  wrongful  act  of  the  defendants. 
A  trial  by  jury  resulted  in  a  verdict  for  plaintiff  for  $50,  on  which 
judgment  was  entered.  Defendants  appealed.  Judgment 
reversed. 

George  W.  Wall,  for  appellants. 

Casey  &  Dwight,  for  appellee. 

Walker,  J«  —  It  appears  from  the  testimony  in  this  case,  that 
appellee,  about  the  27th  of  March,  1870,  procured  a  ticket  for  a 
first-class  passage  on  appellant's  road,  from  Ashley  to  Centralia. 
Vol.  VIII  —  II 
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Appellee  went  into  the  passenger  coach  attached  to  a  freight  train 
on  appellant's  road.  After  starting  the  train,  the  conductor  call- 
ing for  tickets,  found  that  appellee's  was  for  a  regular  passenger 
and  not  for  a  freight  train,  whereupon  he  stopped  the  train  and 
required  appellee  to  leave  the  train. 

It  appears  from  the  evidence,  that  appellants  had  adopted  a 
regulation,  that  persons  could  only  be  carried  on  their  freight 
trains  by  procuring  tickets  for  that  purpose,  and  they  had  so 
instructed  their  conductors,  and  had  posted  up,  at  the  office 
where  the  ticket  was  obtained,  a  notice,  that  persons  wishing  to 
travel  by  freight  trains,  must  procure  such  tickets.  It  is  first 
insisted,  that  while  a  railroad  may  make  all  reasonable  rules  for 
the  regulation  of  their  business,  this  requirement  is  unreasonable, 
and  that  a  first-class  ticket  entitled  appellee  to  travel  on  any  train 
on  appellant's  road ;  while,  on  the  other  hand,  it  is  claimed  that 
the  rule  is  reasonable,  and  the  company  have  the  right  to  insist 
upon  its  enforcement. 

Railroads  are  created  for  the  transportation  of  both  persons  and 

property,  and  from  the  time  when  first  introduced  into  use,  such 

bodies  have  provided  different  modes  of  carrying  each.     They 

I)  have  furnished  coaches,  constructed  exclusively  for  passengers, 

and  cars  for  the  conveyance  of  freight.  Their  construction  is 
entirely  different,  and  there  is  a  great  difference  in  the  two  kinds 
of  trains,  and  each  is  only  adapted  to  the  purposes  of  its 
construction. 

The  law  has  not  required  such  corporations  to  carry  passengers 
on  their  freight  trains,  nor  freight  in  their  passenger  coaches ;  it 
only  requires  them  to  carry  both,  leaving  it  to  them  to  regulate 
the  manner  in  which  it  shall  be  done,  and  custom  has  sanctioned 
the  mode  adopted.  It  has  never,  so  far  as  we  are  aware,  been 
held  that  railroads  are  required  to  provide  the  means  for  carry- 
ing passengers  on  their  freight  trains ;  that  is  left  to  their  discre- 
tion, and  it  is  a  matter  of  choice  with  them  whether  or  not  they 
shall,  for  the  accommodation  of  the  public,  adopt  such  a  mode  of 
transporting  passengers ;  and  being  a  matter  of  choice,  and  not  a 
duty,  they  may,  in  adopting  such  a  mode,  impose  all  reasonable 
rules  consistent  with  the  safety  of  passengers  and  the  manage- 
ment of  their  business;  and  we  fail  to  see,  that  in  permitting  per- 
sons to  travel  on  their  freight  trains,  it  is  at  all  unreasonable  to 
require  them  to  procure  tickets  which  permit  them  to  travel  on  a 
train  of  that  character.     Chicago  and  Alton  R.  R.  Co.  v,  Flagg, 
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43  111-  364  (i).  If  the  law  required  them  to  carry  passengers  in 
that  mode,  then  a  different  rule  would  apply ;  but,  it  being  a 
matter  of  choice  with  them,  they  may  impose  reasonable  terms, 
provided  the  rule  is  uniform.  It  may  be,  that  in  many  cases  it 
is  necessary,  in  conducting  their  business,  that  they  should  have 
the  right  to  say  that  none  but  persons  having  a  particular  kind  of 
ticket  should  be  pennitted  to  travel  in  that  mode,  and  to  prohibit 
their  conductors  from  receiving  fare  on  freight  trains. 

It  is  urged,  that  the  court  below  erred  in  giving  for  appellee 
these  instructions : 

Jf  you  believe,  from  the  evidence,  that  plaintiff  procured  a 
fifst-class  ticket  from  Ashley  to  Centralia,  and  entered  defend- 
^ts  cars,  on  which  passengers  were  usually  carried  by  defendants, 
to  be  carried  from  Ashley  to  Centralia,  and  was  ejected  by  the 
conductor  at  a  place  other  than  the  usual  stopping  place  for  pas- 
^'^gers,  as  defined  by  these  instructions,  you  will  find  for  plaintiff. 
The  usual  stopping  place  means  the  platform,  or  place  at  the 
station  where  passengers  get  on  and  off  the  cars. 

"That,  although  by  the  law  of  this  State,  if  a  passenger  refuses 
to  pay  fare,  the  conductor  may  put  him  off,  yet  such  passenger 
must  be  put  off  at  some  usual  stopping  place,  and  a  usual  stopping 
place  means  the  platform,  or  place  at  the  station  where  passen- 
gers get  on  and  off. ' ' 

These  instructions  present  the  question  whether,  as  a  matter  of 
law,  the  company,  when  carrying  passengers  on  a  freight  train, 
are  required  to  draw  it  up  to  the  passenger  platform  to  enable 
them  to  pass  to  and  from  the  train.  We  have  seen,  that  the 
company  are  not  required,  by  law,  to  carry  passengers  by  such 
trains,  and  when  they  do,  they  may  adopt  all  reasonable  rules 
consistent  with  the  safety  of  passengers,  and  with  their  business; 
that  they  may  adopt  a  rule,  that  all  persons  desiring  to  travel  in 
that  manner,  shall  get  upon  and  from  the  train  at  its  usual  place 
of  stopping  at  the  station,  we  entertain  no  doubt.  It  does  not 
follow,  that  because  they  carry  passengers  in  that  mode,  they 
should  be  compelled  to  furnish  as  fine  and  commodious  coaches 
as  on  passenger  trains,  or  that  they  shall,  in  other  respects,  make 
the  same  provisions  for  the  acccommodation  of  passengers  that 
are  provided  on  their  passenger  trains.  The  latter  are  used 
almost  exclusively  for  passengers,  and  hence  have  their  regular 

1.  See  this  case  reported  oo  p.  154,  ante. 
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stopping  places  for  their  accommodation,  and  are  required  to  stop 
them  at  the  platform  provided  for  their  getting  upon  or  from 
such  coaches. 

Freight  trains  may  not  generally  stop  at  the  passenger  plat- 
form, and  as  their  business  is  the  transportation  of  freight,  they 
may,  and  no  doubt  do,  usually  stop  at  the  freight  depot,  on 
another  and  different  track  from  that  upon  which  the  passenger 
depot  is  situated.  And,  unless*  it  appeared  from  the  evidence, 
that  it  was  the  custom  of  freight  trains  on  the  particular  road, 
to  receive  and  discharge  passengers  at  the  platform  of  the  pas- 
senger depot,  it  should  not  be  required  of  them.  If  such  was  the 
usage,  then  they  would  be  required  to  conform  to  it  in  all  cases; 
otherwise,  they  have  the  right  to  receive  and  discharge  passen- 
gers from  their  freight  trains  at  the  usual  place  adopted  for  that 
mode  of  travel,  provided  it  is  at  a  regular  station.  It  should 
have  been  left  to  the  jury  to  say  whether  appellee  was  discharged 
at  the  usual  place  where  passengers  on  freight  trains  pass  to  and 
from  the  cars.  Not  having  the  required  ticket  appellee  was  not 
entitled  to  go  as  a  passenger  on  the  train,  and  the  conductor  had 
the  right  to  require  her  to  leave  it,  but  only  at  the  usual  place  of 
getting  on  and  ofif  that  character  of  train,  at  a  station.  The 
court,  therefore,  erred  in  giving  these  instructions  without  quali- 
fying them  so  as  to  leave  it  to  the  jury  to  say  whether  the  pas- 
senger platform  was  the  usual  place  of  getting  on  and  off  a  freight 
train. 

The  case  of  the  Chicago  and  Alton  R.  R.  v.  Flagg,  supra  ^ 
does  not  hold  that  a  freight  train  carrying  passengers  must  draw 
up  to  the  passenger  platform,  but  simply  that  the  passengers 
must  be  put  off  at  a  station;  and  it  does  not,  therefore,  conflict 
with  the  views  here  expressed. 

It  is  insisted,  that  appellee's  fourth  instruction  is  wrong.  It 
is  this : 

"That  in  assessing  the  damages  in  this  case,  if  you  find  defend- 
ants guilty,  you  are  not  confined  to  the  same  amount  or  rules  you 
would  be  if  this  suit  was  between  individuals,  as  the  public  have 
an  interest  in  such  cases,  which  may  be  considered  and  looked  to 
by  you  in  assessing  the  damages  in  such  a  case." 

We  are  aware  of  no  adjudged  cases,  or  text  writer,  that  has 
ever  announced  such  a  rule  as  this  instruction  contains.  On  the 
contrary,  it  has  been  repeatedly  said  that  the  same  rules  must 
apply  to  corporations  as  to  individuals.     The  law  must  secure 
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them  in  their  rights  precisely  as  it  does  individuals.  The  same, 
and  only  the  same  justice,  must  be  meted  to  them  as  is  to  natural 
persons.  When  they  owe  money  they  must  be  required  to  pay 
the  amount  due ;  no  more,  no  less.  When  they  shall  inflict  an 
injury  upon  an  individual  they  must  be  required  to  compensate 
him  for  the  wrong  sustained  to  the  same,  and  only  to  the  same 
extent,  that  would  be  required  of  an  individual  engaged  in  the 
same  business.  We  can  see  no  difference.  The  company  only 
represents  the  stockholders,  and  all  would  say  that  if  they  were 
sued  as  individuals,  such  an  instruction  would  be  unjust.  And 
where  is  the  difference  in  principle,  whether  they  are  deprived  of 
their  money  by  a  judgment  against  the  corporation  or  against 
them  as  individuals? 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 

TOLEDO,  PEORIA  AND  WARSAW  RAILROAD 
COMPANY  V.  PATTERSON. 

Supreme  Courts  Illinois^  January  Term^  iSy2, 
[Reported  in  63  111.  304.] 

EJECTION  OF  PASSENGER  FROM  FREIGHT  TRAIN  AT  PLACE  OTHER 
THAN  REGULAR  STATION.  —  Ii  is  a  wrongful  act,  in  violation  of  the 
statute,  for  which  a  railroad  company  is  liable,  to  put  a  passenger  off  a 
freight  train  for  failure  to  give  up  ticket,  at  a  place  other  than  a  regular 
station. 

DAMAGES— INSTRUCTION. —  But  where  no  malice  or  unnecessary  force 
was  shown  on  the  part  of  the  conductor  in  expelling  plaintiff  from  car,  it 
was  error  to  instruct  that  he  could  recover  vindictive  damages. 

Appeal  from  judgment  for  plaintiff  for  $2, 100  in  the  Circuit 
Court,  Adams  County.  The  facts  sufficiently  appear  in  the 
opinion.    Judgment  reversed. 

Browning  &  Bushnell,  for  appellant. 

H.  W.  Draper,  for  appellee. 

Sheldon,  J«  —  This  was  an  action  on  the  case,  brought  by  the 
appellee  against  the  railway  company  for  expelling  him  from  one 
oC  its  freight  trains. 
Ot\the6th  of  June,  1870,  at  Ferris,  a  village  of  eight  or  ten 

V\oiise<v,  the  appellee  entered  what  is  called  the  caboose   car, 


166  American  Negligence  Cases. 

attached  to  a  freight  train  on  the  appellant's  road,  [or  the  pur- 
pose of  being  carried  a  short  distance.  About  a  week  or  ten  days 
prior  to  this  time  the  company  had  made  a  njle  or  regulation 
forbidding  the  conductors  of  their  freight  trains  to  receive  fare 
from  passengers,  or  to  carry  on  such  trains  any  passenger  who  had 
not  a  ticket.  A  printed  order  of  the  company,  forbidding  the 
carrying  of  passengers  without  tickets  on  freight  trains,  was 
posted  on  the  walls  of  the  public  room  of  Orr's  hotel,  where  the 
ticket  office  of  the  company  was  kept  and  tickets  sold. 

The  company  had  no  depot  at  Ferris,  but  used  a  plaUorm  in 
front  of,  and  attached  to,  Orr's  hotel,  and  extending  thence  to 
the  railroad  track,  for  receiving  and  dischai^ng  freight  and  pas- 
sengers; and  in  one  comer  of  the  bar-room,  which  opened  onto 
the  platform,  was  a  counter,  banistercd  around,  on  which  stood 
the  ticket  case  where  tickets  were  sold. 

Soon  after  the  train  left  the  station  at  Ferris,  the  conductc 
passed  through  the  caboose  to  take  up  the  tickets  of  the  passei 
gers.  The  appellee  had  none,  but  offered  to  pay  his  fare,  whti 
the  conductor  refused  to  accept,  but  immediately,  tvhen  abo 
half  a  mile  west  of  the  station,  stopped  the  train  and  request 
the  appellee  to  get  out,  which  he  did.  He  then  walked  to  ■ 
station  at  Ferris,  and  thence  home  to  Carthage,  a  distance 
about  five  miles  in  all.  This  is  all  the  actual  injury  sustained 
the  appellee  as  disclosed  by  the  evidence,  except,  perhaps, 
loss  of  another  day  at  a  subsequent  time  in  going  to  Keoku 
the  same  business.  The  jury  found  a  verdict  for  the  plaint 
$2,100,  for  which  the  court  rendered  judgment. 

The  following  instruction  was  given  to  the  jury  at  the  ins 
of  appellee : 

"The  court  further  instructs  the  jury  that  if,  from  the  ev' 
in  this  case,  they  should  find  a  verdict  for  the  plaintiff,  in 
ing  plaintiff's  damages,  they  are  not  confined  to  the  actua 
ages  which  the  plaintiff  suffered  by  reason  of  being  expelle 
defendant's  cars  against  his  will,  but  the  jury  may  take  ir 
sideration  the  annoyance,  vexation  and  delay  caused  to  tVi 
tiff  by  being  so  expelled,  and  also  the  indignity  done 
so  expelling  him  and  exposing  him  to  the  ridicule  of    ofVi 

The  instruction  was  wrong  in  assuming  that  the  app 
suffered  indignity  and  been  exposed  to  ridicule.  And 
not  a  case  for  vindictive  damages.  There  were  no  circu 
of  aggravation  to  make  it  such.     The  appellee's  o>vn  a 
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the  transaction  is  that,  when  he  offered  to  pay  his  fare  the  con- 
ductor replied  that,  under  the  orders  of  the  company,  he  could 
not  receive  it ;  that  it  would  cost  him  his  situation  to  do  so  and 
that  the  appellee  must  get  off. 

"The  conductor  treated  me  in  a  gentlemanly  manner,  except 
that  he  ordered  me  to  get  off ;  he  was  not  rough  or  harsh  about  it." 

If   no  circumstances  of  aggravation  be  shown,   and  no  evil 
motive  be  imputed,  then  vindictive  damages  should  not  be  given. 

In  City  of  Chicago  v,  Martin,  49  111.  245,  this  court  recognized 
the  doctrine,  "that  to  authorize  the  giving  of  exemplary  or  vin- 
dictive damages,  either  malice,  violence,  oppression  or  wanton 
recklessness  must  mingle  in  the  controversy.  The  act  com- 
plained of  must  partake  of  a  criminal  or  wanton  nature,  else  the 
amount  sought  to  be  recovered  must  be  coniiqed  to  compensa- 
tion.*' And  to  the  same  effect,  see  Hawk  et  al.  v,  Ridgway,  33 
lU.  475;  Pierce  v.  MiUay,  45  lb.  189;  Sedgwick  on  Meas.  of 
Dam.  4th  ed.  522,  545,  664. 

It  was  a  wrongful  act,  in  violation  of  the  statute,  for  which  the 
company  is  liable,  to  put  the  appellee  out  of  the  car  elsewhere 
than  at  a  regular  station.  111.  Cent.  R.  R.  Co.  v.  Sutton,  42  111. 
439  (i).  But  in  doing  so,  there  is  no  evidence  showing  malice  on 
the  part  of  the  company  or  the  conductor.  The  rule  was  a 
reasonable  one,  publicity  had  been  given  to  it,  and  reasonable 
facilities  were  afforded  for  procuring  tickets.  The  conductor,  no 
doubt,  was  acting  in  good  faith,  without  evil  motive,  in  honest 
supposed  obedience  to  a  reasonable  regulation  of  the  company. 

We  will  do  no  more  than  to  refer  to  several  cases  of  similar 
violations  of  this  statute  where  less  objectionable  judgments  in 
this  respect  have  been  reversed  because  the  damages  were  exces- 
sive. The  C,  B.  &  Q.  R.  R.  Co.  v.  Parks,  18  111.  460(2);  Terre 
Haute,  Alton  and  St.  Louis  R.  R.  Co.  v.  Vanatta,  21  111.  188  (3); 
Chicago  and  Alton  R.  R.  Co.  v.  Roberts,  40  lb.  503  (4) ;  C.  & 
N.  W.  R.  R.  Co.  V.  Peacock,  48  lU.  254  (5). 

The  instruction  was  erroneous,  the  damages  were  grossly  exces- 
sive, and  a  new  trial  should  have  been  granted. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

I.  See  note  of  this  case,  p.  154*  anU.        3.  Sec  abstract  of  this  case,  p.  150, 
3.  See  abstract  of  this  case,  p.  149,     ante. 
•"''•  4*  Sec  note  of  this  case,  p.  150,  ante, 

5.  See  note  of  this  case,  p.  149,  ante 
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ILUNOIS  CENTRAL  RAILROAD  COMPANY 
V.  JOHNSON(i). 

Smfirewu  Court,  liliiuns,  January  Term,  iSjj. 
[Reported  id  6;  III.  311.] 

EJECTION  FROM  FREIGHT  TRAIX  —  TICKET  —  PLACE  NOT  REGUUR 
STATION  —  LIABILITY'  OF  CARRIER.  —  Where  plaintifl  was  niuble  lo 
gel  X  ticket  lor  passage  on  a  freight  train  because  of  (he  ticket  office  being 
closed,  and  he  told  the  condactor  the  icasoa  therefor  and  leodtred  (are,  but 
the  condactor  put  blm  cA  the  train  and  at  a  place  other  than  a  regular  tu- 
lion,  the  railroad  companjr  was  liable  in  dama^fes. 

DAMAGES.  —  In  sach  action  rerdici  for  $30O  damages  vas  held  not  ei 


Appeal  by  defendant  from  judgment  for  plaintifl  in  the  Circuit 
Court,  Macon  County.  The  facts  appear  in  the  opinion.  Judg 
ment  affirmed. 

NELSON"  &  ROBY,  for  appellant. 

A.  M.  &  A.  H.  AvRES,  for  appellee. 

Scotty  J.  —  The  errors  assigned,  upon  which  appellant  sect 
to  rely  for  a  reversal  of  the  judgment  in  this  case  are,  first,  t 
court  erred  in  giving  instructions  in  behalf  of  appellee,  a 
second,  the  damages  found  are  excessive. 

The  action  was  brought  to  recover  damages  alleged  to  h 
been  occasioned  by  being  put  ofl  a  freight  train  on  appellai 
road.  Appellee  was  desirous  of  being  carried  from  Champ; 
to  Rantoul.  The  train  on  which  he  attempted  to  obtain  pas 
was  advertised  to  leave  the  former  place  at  four  o'clock  and 
minutes  in  the  morning  and  was  made  up  at  that  sta 
Appellee,  in  company  with  Mr.  Cunningham,  applied  two  or  1 
times  at  the  company's  office  for  tickets,  but  could  get  no  an 
and  consequently  could  get  no  tickets.  At  the  hour  for  the 
to  depart  the  parties  entered  the  caboose  and  took  seats. 
after  the  train  moved  out  from  the  station  the  conductor 
in  and  demanded  the  tickets  of  the  passengers.  He  was  !■ 
appellee  and  Cunningham  they  were  unable  to  procure 
for  the  reason  the  office  was  closed ;  that  they  wanted  t< 
Rantoul,  their  business  being  urgent,  and  tendered  the  mo: 

I.  The  case  of  Illinois  Central  R.  vith  (be  JobnsoD  Case  (aboi 
R.  Co.  v.  Cunnincham,  67  111.  316  but  the  judgment  for  plaintifl 
(1S73),  is  identical  in  ](i  ma(ciia1  fftCM     was  reversed  as  being;  « 
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the  usual  fares.  The  conductor  refused  to  receive  the  fare  in 
money,  but  stopped  the  train  and  put  appellee  and  Cunningham 
off  some  distance  from  the  station  and  they  walked  back. 

The  objections  taken  to  the  instructions  given  for  appellee,  are 
all  answered  by  the  reasoning  in  the  case  of  the  Chicago  and 
Alton  R.  R.  Co.  v.  Flagg,  43  111.  364  (i),  and  it  is  not  necessarj' 
to  discuss  them  in  detail. 

It  is  insisted  that  appellant  was  not  accustomed  to  carry  pas- 
sengers on  the  train  on  which  appellee  sought  passage,  and  the 
principles  of  law  announced  in  the  instructions  can  have  no  appli- 
cation to  the  case.  This  objection  is  not  founded  in  fact.  The 
evidence  does  show  that  the  company  was  in  the  habit  of  carry- 
ing passengers  on  this  train.  It  was  made  up  at  Champaign  sta- 
tion and  had  its  regular  hours  for  departure,  which  were  noted 
on  the  time-card  posted  in  the  office.  The  very  fact  that  the 
conductor  called  for  tickets,  and  was  willing  that  appellee-should 
be  carried  if  he  had  one,  is  very  satisfactory  evidence  of  the  cus- 
tom of  the  company  to  carr)'  passengers.  The  company  had  the 
clear  right  to  make  a  rule  that  no  one  shall  be  carried  as  a  pas- 
senger on  their  freight  trains,  but  it  is  not  claimed  it  had  adopted 
any  such  regulations  in  regard  to  the  train  in  question.  The  con- 
ductor did  not  object  to  carrying  appellee  on  the  ground  that  he 
was  not  allowed  to  carry  passengers  at  all,  but  simply  because  he 
had  no  ticket. 

In  Flagg's  case,  supra^  it  was  held,  that  where  the  company 
requires  tickets  to  be  purchased  at  the  station  it  must  furnish 
convenient  facilities  to  the  public  by  keeping  open  the  office  a 
reasonable  time  in  advance  of  the  hour  fixed  by  the  time-table 
for  the  departure  of  the  train.  Should  it  fail  to  do  so  a  person 
desiring  to  take  passage  would  have  the  right  to  enter  the  car  and 
be  carried  to  his  place  of  destination  on  payment  of  the  regular 
fare  to  the  conductor.  In  this  case  the  company  did  not  keep  its 
office  open.  Appellee  was  unable  to  procure  a  ticket.  He  had 
the  dear  right  to  enter  the  train,  and  on  the  payment  or  tender 
to  the  conductor  of  the  regular  fare,  it  was  his  privilege  to  be 
received  as  a  passenger.  The  instructions  given  state  the  law 
substantially  as  it  has  been  announced  by  this  court  in  its  former 
decisions,  were  applicable  to  the  facts  in  the  case,  and  were,  there- 
fore proper.     Illinois  Central  R.  R.  Co.  v.  Sutton,  53  111.  399. 

I-  See  this  case  reported  p.  154,  ante. 
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Appellee  was  put  off  the  train  at  a  point  other  than  a  station. 
It  was  not  far  distant,  it  is  true,  but  still  it  was  not  at  a  station  or 
any  usual  place  for  putting  passengers  off  freight  trains.  That 
appellee  was  entitled  to  recover  something,  we  do  not  entertain 
the  slightest  doubt.  The  jury  found  a  verdict  for  $250.  A  remit- 
titur of  $50  was  entered  and  the  court  rendered  judgment  for 
$200.  This  amount  is  claimed  to  be  excessive.  We  do  not  think 
so.  Appellee  had  the  clear  right  to  be  received  as  a  passenger. 
The  company  only  was  in  fault.  His  business  was  urgent  and 
this  he  explained  to  the  conductor  and  was  captiously  told  it 
made  no  difference.  He  was  put  off  in  the  night  and  compelled 
to  walk  some  distance  back  to  the  station. 

The  act  of  the  company  was  an  open  and  wilful  defiance  of  the 
law,  as  it  has  been  repeatedly  declared  by  the  decisions  of  this 
court.  In  Flagg's  case,  the  circumstances  were  not  more  aggra- 
vated  than  in  the  case  at  bar,  and  a  judgment  for  $100  was  per- 
mitted to  stand.  It  was  the  first  of  this  class  of  cases  and  the 
law  had  not  been  previously  settled  in  this  State. 

The  instructions  given  by  the  company  to  their  conductors  to 
put  off  passengers  not  holding  tickets,  who,  in  good  faith,  had 
endeavored  to  procure  them,  but  could  not  do  so  on  account  of 
the  neglect  of  its  own  agents,  was  known  to  the  principal  officers 
to  be  unlawful.  If  these  corporations  will  not  willingly  obey  the 
law  in  this  regard  they  must  expect  to  be  visited  with  exemplary 
damages  for  its  infraction. 

Perceiving  no  material  error  in  the  record,  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 

EXPIRATION  OF  LAY-OVER  TICKET  —  EJECTION  FROM 
TRAIN  —  DEFECTIVE  PLEADING.  —  Plaintiff  had  a  lay-over 
ticket,  good  for  thirty  days  only,  and  after  expiration  of  its  time, 
boarded  one  of  defendant's  cars,  but  such  ticket  was  rejected  and 
a  demand  was  made  upon  him  for  fare,  which,  being  refused,  plain- 
tiff was  ejected.  In  his  declaration  he  alleged  that  the  company's 
servants  **  did  forcibly  and  with  great  violence  thrust  and  eject 
plaintiff  from  said  cars."  Ileld^  that  this  did  not  show  how  much 
force  was  used  nor  that  plaintiff  did  not  resist  or  that  there  was 
wanton  conduct  on  part  of  defendant's  servants,  and  judgment 
for  defendant  was  affirmed.  Supreme  Courts  Illinois^  January  Term^ 
1873,     CHURCHILL  V.  CHICAGO  AND  ALTON  R.  R.  CO.,  67 

III.  390. 
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MISTAKE    IN    TICKET  -  FARE  —  FORCIBLE   EJECTION 
FROM  TRAIN  —  MISCONDUCT    OF   PASSENGER  —  EXCES- 
SIVE DAMAGES.  —  Where  a  passenger  purchased  a  ticket  to  a 
certain  station,  but,  by  mistake,  was  given  a  ticket  for  an  interme- 
diate point,  and  when  fare  was  demanded  refused  to  pay  and  was 
obliged  to  be   put  off  by  force,  and  in  getting  on  another  car  used 
profane  and   obscene  language  in  the  presence  of  ladies  and  was 
again  expelled,   no  more  force  being  used  than  was  necessary,  a 
verdict  for  plaintiff  for  $1,500  was  held  grossly  excessive  and  judg- 
ment was  reversed.     Supreme  Courts  Illinois^  September  Term,  1^3- 
CHICAGO,  BURLINGTON  AND  QUINCY   R.  R.  CO.  v.   GRIF- 
FIN, 68  III.  499  (i). 


EJECTION  FROM  TRAIN  FOR  REFUSAL  TO  PAY  FARE 
DEMANDED  — EXCESSIVE  DAMAGES.  —  Where  a  passenger 
was  ejected  from  a  train  for  refusing  to  pay  fare  demanded  by  con- 
ductor, there  being  no  evidence  of  extreme  violence  used  towards 
htm,  and  he  was  not  seriously  injured,  a  verdict  for  $2,500  was  held 
to  be  excessive  and  judgment  for  plaintiff  was  reversed.  Supreme 
Court,  Illimns,  September  Term,  1874.  CHICAGO,  ROCK  ISLAND 
AND  PACIFIC  R.  R.  CO.  v.  RILEY,  74  111.  70. 


FAMILY  TICKET  —  UNLAWFUL  USE  —  EJECTION  FROM 
TRAIN  —  EXCESSIVE  DAMAGES.  —  Plaintiff  offered  a  family 
ticket  for  fare  on  a  train,  which  ticket,  however,  under  the  contract 
with  the  purchaser,  could  not  be  used  by  him,  he  being  over  twenty- 
one  years  old,  and  on  demand  for  fare  he  refused  to  pay  and  was 
ejected  from  the  train.  Held^  that  such  regulation  was  obligatory 
upon  the  holder  of  the  ticket.  It  was  also  held  that  it  was  error  to 
instruct  the  jury  that  if  they  believed  certain  facts  it  was  their  duty 
to  assess  damages,  as  while  it  is  proper  for  the  court  to  instruct 
them  that  they  may  find  damages  it  is  not  proper  to  instruct  them 
that  it  is  their  duty  to  do  so.  It  was  also  held  that  where  no  per- 
sonal injury  was  sustained  and  the  pecuniary  loss  was  about  $10,  and 
the  ejection  was  lawful,    a  verdict   for  plaintiff  for  $1,000    was 

1.  In   the  Griffin    Case,   the    court  Illinois  Central  R.  R.  Co.  v.  Johnson, 

ci\«i  and  distinguished  Chicago  and  67  111.  31a,  8  Am.  Neg.  Cas.  168,  ante; 

^.  "W.R.  R,  Co.   V,  Williams.  55  111.  Illinois  Central  R.  R.  Co.  v,  Cunning- 

i^S.  8  Am.  Neg.  Cas.  160,  anU;  Chi-  ham,  67  111.  316,  8  Am.  Neg.  Cas.  168, 

cago  and  Alton  R.  R.  Co.  v,  Flagg,  43  ante, 
1^  364,  8  Am.  Neg.  Cas.  154,  ante; 
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excessive.    Supreme  Court,  Illinois,  September  Term,  iSj^.    CHICAGO 
AND   NORTHWESTERN     RAILWAY   CO.  V.    CHISHOLM,    79 

111.  584  (0- 


PITTSBURGH,  CINCINNATI  AND  ST.  LOUIS 
RAILWAY  COMPANY  v.  DEWIN. 

Supreme  Courts  Illinois^  September  Term^  ^^7' 

[Reported  in  86  111.  296.] 

INFANT  EJECTED  FROM  TRAIN  —  IMPROPER  LANGUAGE  TOWARDS 
MOTHER — DAMAGES.  —  An  infant  plaintiff,  twenty>seven  months  oId« 
who  with  her  mother  and  other  members  of  the  family  was  ejected  from  a 
train  of  defendant's  for  failure  of  mother  to  pay  fare  for  certain  members 
of  the  family,  cannot  recover  exemplary  damages  for  alleged  improper  lan- 
guage used  towards  the  mother  by  the  conductor. 

EXCESSIVE  DAMAGES.  —  In  such  case,  where  no  actual  damage  was  shown» 
a  judgment  for  $750  was  excessive. 

Appeal  from  the  Circuit  Court,  Cook  County.  The  facts  are 
stated  in  the  opinion.    Judgment  reversed, 

E.  Walker,  for  appellant. 

O'Brien  &  Kettelle,  for  appellee. 

Craig^,  J.  —  This  was  an  action  brought  in  the  name  of 
Stephen  Dewin,  a  child  twenty-seven  months  old,  by  James 
Dewin,  his  next  friend,  against  the  Pittsburgh,  Cincinnati  and  St. 
Louis  Railway  Company,  to  recover  damages  for  being  expelled 
from  one  of  the  passenger  trains  of  the  company  at  Washington. 
Indiana,  on  February  11,  1875. 

The  company  was  operating  a  road  from  Chicago  to  Richmond, 
Indiana.  At  the  latter  place  James  Dewin,  his  wife,  and  six 
children,  came  upon  the  train,  on  their  way  to  Chicago.  The 
oldest  child  was  fifteen  years  of  age;  the  second  one,  ten;  the 
third  one,  eight;  the  fourth,  six;  the  fifth,  plaintiff,  twenty-seven 


I.  The  court,  in  the  Chisholm  Case, 
cited  and  distinguished,  on  the  ques- 
tion of  damages,  Chicago  and  Alton 
R.  R.  Co.  V,  Flagg,  43  III.  364,  8  Am. 
Neg.  Cas.  154,  ante;  Chicago,  B.  ^  Q. 
R.  R.  Co.  V,  Parks,  iS  111.  460,  8  Am. 
Neg.  Cas.  149,  ante;  Terre  Haute, 
Alton  and  St.  Louis  R.  R.  Co.  r.  Van- 


atta,  21  111.  188,  8  Am.  Neg.  Cas.  150, 
ante;  Chicago  and  Alton  R.  R.  Co.  v, 
Roberts,  40  111.  503,  8  Am.  Neg.  Cas. 
150,  ante;  Chicago  &  N.  W.  R.  R.  Co. 
V,  Peacock,  48  III.  254,  8  Am.  Neg. 
Cas.  149,  ante;  Toledo,  Peoria  and  War- 
saw R.  R.  Co.  V,  Patterson,  63  III.  304, 
8  Am.  Neg.  Cas.  165,  ante. 
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months;  and  the  youngest,  eight  or  nine  months.     James  Dewin, 
the  father  of  the  plaintiff,  had  tickets  from  Richmond  to  Chicago 
for  two  persons  only,  and  when  the  conductor  of  the  train  called 
on  him  for  fare  for  himself   and  family,  the  two  tickets  were 
offered  for  the  transportation  of  the  whole  family.     This  the  con- 
ductor refused.     He  made  no  charge  for  the  three  younger  chil- 
dren, and  offered  to  take  the  older  three  at  half  fare,  which  was 
more  liberal  than  the  rules  of  the  company  under  which  he  was 
acting  allowed,  as  the  rules  in  evidence  only  provided  that  chil- 
dren between  the  ages  of  five  and  twelve  years  could  travel  on  half- 
fare  tickets.     James  Dewin  and  his  wife  refused  to  pay  anything 
on  account  of  the  children,  and  insisted  that  all  the  family  should 
be  carried  on  the  two  tickets.     The  conductor  replied,  "You  will 
either  have  to  pay  for  these  children  or  they  will  get  off."     The 
fares  not  having  been  paid,  when  the  train  reached  the  next  sta- 
tion the  whole  family  left  the  train.     They  remained  over  night 
at  Washington,  and  the  day  following  were  carried  to  Chicago  on 
the  next  train  without  the  payment  of  additional  fare,  having 
been  delayed  on  the  road  about  twelve  hours. 

The  statute  of  Indiana,  where  these  parties  were  expelled  from 
the  train,  provides,  if  any  passenger  shall  refuse  to  pay  his  fare  or 
toll,  the  conductor  of  the  train  and  the  servants  of  the  corpora- 
tion may  put  him  off  the  cars  at  any  usual  stopping  place.  The 
conductor  had  no  right  to  expel  Dewin  and  his  wife  and  the 
children  under  five  years  of  age,  as  he  had  tickets  for  two  fares,  if 
they  desired  to  remain  on  the  train  and  travel  on  the  tickets,  nor 
did  he  propose  to  expel  them.  He  demanded  fares  for  the  three 
elder  children,  and  Dewin  and  his  wife  preferred  to  leave  the  train 
with  the  children  for  whom  they  had  no  tickets,  rather  than  have 
them  put  off  or  pay.  This  is  evident  from  the  evidence  of  Dewin 
himself,  who,  on  cross-examination,  said:  "I  was  not  willing  to 
have  a  part  of  the  family  put  off,  and  the  balance  come  to 
Chicago.  Anyone  that  states  that,  states  a  lie."  It  is  apparent 
from  the  whole  evidence  that  Dewin  and  his  wife  insisted  on  being 
carried  to  Chicago  with  the  six  children  on  tickets  for  but  two 
persons.  When  this  was  refused,  rather  than  have  a  portion  of 
the  family  put  off,  they  all  left  the  train  together. 

There  can  be  no  doubt  in  regard  to  the  right  of  the  conductor 
to  expel  from  the  train  such  of  the  Dewin  children  over  five  years 
of  age  as  failed  to  pay  fare.  The  right  was  expressly  given  by 
the  statute ;  but  independent  of  the  statute  he  had  the  right  to 
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do  it.  A  person  cannot  ride  on  a  train  of  a  railroad  company 
without  the  consent  of  the  company,  without  the  payment  o1 
fare;  and  when  Dewin  and  his  wife  undertook  to  travel  on  thi 
road  with  six  children  on  two  fares  only,  the  company  was  unde 
no  obligation  to  accede  to  their  request,  but  had  a  dear  right  t 
demand  fare,  and  on  failure  to  pay  the  same,  cause  such  as  di 
not  pay,  or  have  tickets,  to  leave  the  train,  using  such  force 
was  necessary  for  that  purpose. 

If,  then,  the  conductor  had  the  right  to  expel  the  Dewins  frc 
the  train  for  the  refusal  to  pay  fare,  the  only  remaining  inquiry 
whether  unnecessary  force  was  employed.  It  is  not  pretenc 
that  any  personal  violence  was  resorted  to  by  the  conductor 
those  in  charge  of  the  train,  but  it  is  insisted  the  act  of  the  c 
ductor  in  ejecting  appellee  from  the  train,  under  the  circumstai 
and  at  the  time  and  place,  was  malicious,  wilful,  and  recW 
The  evidence  discloses  that  appellee  was  put  ofT  at  a  regular 
tion,  between  ten  and  eleven  o'clock  in  the  evening.  It  w; 
the  winter  season,  but  not  excessively  cold  or  stormy.  1 
reached  the  house  of  Mr.  Snyder,  where  they  stayed  over  n 
within  fifteen  minutes  after  the  train  left,  as  he  testified,  an 
did  not  observe  that  they  had  suffered  in  the  least  fron 
inclemency  of  the  weather.  It  is  true,  that  loud  words  were 
between  Mrs.  Dewin  and  the  conductor  shortly  before  and  ; 
time  she  left  the  train,  but  that  the  conductor  used  indec 
abusive  language  to  any  of  the  parties  is  not  disclosed  by 
construction  of  the  testimony.  But  even  if  the  conduct* 
indulged  in  the  use  of  language  not  appropriate  to  the  oci 
in  his  conversation  with  Mrs.  Dewin,  that  of  itself  would 
ground  for  the  recovery  of  a  judgment  for  $750  in  favor 
infant  plaintiff  in  this  action.  How  or  in  what  manner 
injured  by  the  conversation  does  not  appear.  No  insult  c 
nity  was  offered  him,  nor  did  he  in  any  manner  participat< 
controversy  between  the  conductor  and  his  mother. 

So  far  as  this  record  discloses  the  conductor  did  no  mc 
his  duty.  He  could  not,  without  a  disregard  of  the  rult 
company,  carry  Dewin,  his  wife,  and  six  children  on  a  t 
two  fares.  They  were  given  the  alternative  to  pay  or  1 
train  at  a  regular  station.  They  chose  the  latter  ecu 
under  the  order  of  the  conductor,  left  the  train.  No  ev 
seemed  to  actuate  the  conductor,  nor  were  there  anj 
stances  of  aggravation.     There  was,  therefore,  no  g^our 
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recovery  of  vindictive  damages,  and  as  no  actual  damages  were 
proven  we  perceive  no  ground  upon  which  the  judgment  can  be 
sustained*  and  it  will  be  reversed. 
Judgment  reversed. 

CHICAGO,  BURLINGTON  AND  QUINCY  RAILROAD 

COMPANY  V.  BRYAN. 

Supreme  Court^  Illinois^  September  Term^  i8j8. 

[Reported  in  90  111.  126.] 

FORCIBLE  EJECTION  FROM  TRAIN  — PUNITIVE  DAMAGES. —  In  an 
action  to  recover  damages  for  assault  and  battery  upon  a  passenger  by  one 
of  defendant's  servants  it  appeared  that  the  conductor  took  fare  from  the 
plaintiff  for  a  certain  station  on  defendant's  road,  but  before  it  arrived  at 
that  point  requested  plaintiff  to  leave  the  train,  which  request  being  refused 
the  conductor  with  some  force,  removed  him  from  the  train,  but  did  him 
no  injury  beyond  the  indignity  and  tearing  his  coat.  Held^  that  the  rail 
road  company  was  liable  in  punitive  or  exemplary  damages. 

DAMAGES  —  ERRONEOUS  INSTRUCTION.  —  In  such  action  it  was  revers- 
ible  error  to  instruct  the  jury,  as  to  damages,  on  matters  on  which  there 
was  no  evidence. 

Appeal  from  judgment  for  plaintiff  for  $500  in  the  Circuit 
Court,  Warren  County.  The  facts  are  stated  in  the  opinion. 
Judpnent  reversed, 

O.  H.  Browning  and  Wm.  C.  Norcross,  for  appellant. 

Stewart  &  Phelps,  for  appellee. 

Walker,  J.  —  This  was  an  action  for  an  assault  and  battery, 
by  appellee  against  the  railroad  company,  whilst  appellee  was  a 
passenger  on  a  train  owned  and  run  by  appellant  on  its  road  at 
Sagetown.  It  is  averred  that  the  conductor  in  charge  of  the 
train  committed  the  assault  and  battery. 

To  the  declaration  were  filed  two  pleas  of  justification.  They 
aver  and  the  company  claims,  that  under  and  by  virtue  of  its 
charter  it  has  the  right  to  fix  the  rate  of  fare  for  carrying  per- 
sons over  its  road,  to  regulate  the  time  and  manner  in  which 
goods,  chattels  and  passengers  are  to  be  taken  and  carried  over 
its  road,  and  prescribe  the  manner  in  which  its  road  shall  be  used ; 
that  at  the  time  of  the  alleged  assault  and  battery  appellee  was 
a  passenger  on  a  train  of  appellant  at  Sagetown,  and  demanded 
ol  the  company  to  be  carried  from  thence  to  Kirkwood;  that 
appcUant  demanded  of  appellee  the  usual  and  customary  fare  for 
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such  service,  and  was  willing  and  offered  to  so  carry  appellee  to 
that  place  on  its  train  if  he,  appellee,  would  pay  such  fare,  but 
he  refused  to  pay  the  same,  but  demanded  he  should  be  so  carried 
without  paying  that  rate  of  fare ;  that  upon  such  refusal  the  con- 
ductor refused  to  so  carry  him,  and  requested  him  to  depart  and 
go  from  the  train,  but  he  so  to  do  wholly  refused ;  that  the  con- 
ductor, by  the  authority  of  the  company  and  for  them,  thereupon 
gently  laid  his  hands  upon  appellee  in  order  to  remove,  and  did 
then  and  there  remove,  him  from  and  out  the  car,  as  he  law- 
fully might  for  the  causes  aforesaid  —  which  are  the  same  sup- 
posed trespasses  complained  of  in  the  declaration. 

To  each  of  these  pleas  a  replication  was  filed,  and  issue  joined 
in  the  country.  The  cause  was  tried  by  the  court  and  a  jury, 
and  resulted  in  a  verdict  in  favor  of  plaintiff,  and  the  assessment 
of  his  damages  at  $500.  A  motion  for  a  new  trial  was  entered, 
but  was  overruled  by  the  court,  and  judgment  was  rendered  on 
the  verdict,  and  defendant  appeals. 

It  appears  that  appellee  came  to  Burlington,  Iowa,  over  a  rail- 
road in  that  State,  where  he  testifies  he  paid  three  cents  a  mile 
fare  on  that  road.  On  reaching  that  point,  he  remained  upon 
appellant's  train,  and  when  the  conductor  came  through  the  car 
to  collect  fare,  appellee  handed  him  sixty  cents  to  pay  his  fare  to 
Kirkwood,  a  distance  of  twenty  or  twenty-one  miles,  but  the  con- 
ductor declined  to  receive  it  as  fare  to  that  place,  informing  him 
that  it  was  not  sufficient  in  amount,  but  took  out  of  that  sum  an 
amount  sufficient  to  pay  the  fare  to  Sagetown,  an  intermediate 
station,  and  returned  the  balance.  When  the  train  reached  Sage- 
town,  the  conductor  requested  appellee  to  leave  the  train,  but  he 
refused,  and  the  former,  with  force,  removed  him  therefrom,  but 
did  him  no  injury  beyond  the  indignity  and  tearing  his  coat. 

Appellee  testifies,  that  he  offered  to  pay  any  fare  that  might 
be  required  from  Sagetown  to  Kirkwood,  and  held  money,  in  bills, 
in  his  hand,  and  offered  it  to  the  conductor,  but  he  refused  to 
receive  it ;  that  the  conductor  did  not  inform  him  of  the  amount 
of  the  fare,  but  persisted  in  removing  him  from  the  train ;  that 
after  he  was  thus  removed,  the  conductor  placed  a  brakeman  at 
the  entrance,  who  said  he  was  directed  not  to  permit  him  to  enter 
the  train ;  that  some  person  suggested  to  him  to  enter  the  depot 
and  procure  a  ticket,  and  he  applied  for  one,  but  the  agent  said 
there  was  not  sufficient  time,  and  to  pay  on  the  train ;  that  he 
then  went  on  the  platform,  found  the  train  in  motion,  and  got 
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aboard  of  the  car  next  in  the  rear  of  the  one  from  which  he  had 
been  eiected ;  that  in  getting  on  this  car,  the  brakeman,  to  pre- 
vent  him,  struck  from  his  hand  a  bundle,  but  some  one  picked  it 
up  and  handed  it  to  him,  and  he  got  aboard ;  that  the  conductor 
came  immediately  and  collected  fare,  charging  ten  cents  extra,  the 
usual  fare,  because  he  did  not  procure  a  ticket.  He  was  not  in 
any  way  further  molested,  and  was  carried  to  and  got  off  the  train 
at  Kirkwood. 

Appellee  testifies,   that  when   he   first  paid,    the   conductor 
informed  him  he  must  put  him  off  at  Sagetown,  and  in  this  he  is 
corroborated  by  Harvey  and  Scott.     He  did  not  say,   in  the 
alternative,  that  he  should  pay  what  was  usually  demanded  or  be 
put  off,  and  appellee  says  the  conductor  did  not  demand   or 
inform  him  of  the  amount  required.     Harvey  and  Scott  did  not 
hear  the  conductor  state  the  amount,  although  they  heard  the 
dbpute.     Berry  fully  corroborates  appellee  in  his  testimony  that 
he  offered  to  pay  his  fare,  and  heard  him  say  to  the  conductor, 
"Here  it  is,"  but  was  not  in  a  position  to  see  whether  he  offered 
it  to  the  conductor.      All  three  of  these  witnesses  corroborate 
appellee  in  his  statement  that  the  conductor  came  to  appellee  as 
they  approached  Sagetown,  and  said  to  him,  "  You  have  to  get 
off  of  this  train,"  and  neither  of  them  heard  him  couple  any  con- 
dition with  the  declaration,  or  if  they  did  they  do  not  say  so  in 
testifying.     He  took  hold  of  appellee's  coat  collar,  and  forcibly 
removed  him  from  the  train. 

It  is  not  claimed  that  appellee  misbehaved  in  any  manner,  or 

did  any  other  act  to  warrant  his  being  forcibly  ejected  from  the 

car,  and  the  question  is,  whether  he  was  rightfully  removed. 

The  conductor  testifies,  that  he  said  to  appellee  he  must  pay  fare 

or  get  off,  and  he  neither  said  he  would  pay,  offered  or  showed 

any  mone>%  or  tendered  fare.     He  flatly  contradicts  appellee  in 

this,  but  corroborates  him    in  saying  he  took  appellee  by  the 

cottar,  led  him  to  the  car  door,  put  him  off,  and  sent  a  brakeman 

to  prevent  him  from  getting  on  the  train.     Now,  this  conflict  was 

fairly  for  the  jury  to  reconcile,  or,  being  unable  to  do  so,  to  give 

ci'^it  to  the  evidence  which  they  believed  to  be  true,  and  having 

"^"cved  appellee  and  his  witnesses  in  preference  to  those  for 

jPpcllant,  we  perceive  no  ground  for  interfering  with  the  finding. 

^  >5  dearly  sustained  by  the  evidence. 

"» as  the  jury  have  found  in  favor  of  the  evidence  of  appellee 
^d  his  witnesses,  there  was  no  pretense  for  a  justification  of  the 
Vol.  VI 11  — 12 
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conduct  of  the-conductor;  appellee  had  gone  on  the  train  lawfull 
and  had  a  right  to  remain  there  until  he  did  some  act  to  fodi 
this  right.  He  was  quiet,  orderly,  and  behaved  decently,  so 
as  this  record  shows.  Having  done  so,  and  having  offered  to  \ 
his  fare,  as  the  jury  have  found,  the  action  of  the  conducton 
wholly  unjustified  in  forcibly  ejecting  appellee  from  the  car,  i 
being  unjustified,  it  amounted  to  an  assault  and  battery.  In  i 
view  of  the  case  it  is  unnecessary  to  discuss  the  question  as  to 
validity  of  the  law  fixing  the  rate  of  fare  at  three  cents  a  mile 
the  jury  have  found  that  he  offered  to  pay  the  laiger  sum  dai 
by  the  conductor. 

But  it  is  urged  that  the  court  erred  in  giving  instniction 
appellee. 

It  is  insisted  that  the  court  erred  in  giving  appellee's 
instruction.  By  it  the  jury  were  told  that  if  the  conducto 
in  the  employment  of  the  company,  or  it  continued  him 
employment  after  this  occurrence,  with  a  knowledge  therco 
company  would  be,  in  either  case,  liable  for  these  acts  oi 
conductor.  The  first  branch  of  the  instruction  asserts  that 
conductor  was  employed  by  the  company  when  appelU 
ejected,  it  would  be  responsible  for  his  acts  performed  witl 
scope  of  his  employment.  There  can  be  no  objection  to  thi 
osition.  The  other  branch  of  the  instruction  was.  no 
intended  to  in  form  the  jury  that  although  he  was  not  at  tl 
in  the  employment  of  the  company,  yet  appellant,  k 
appellee  had  been  ejected,  by  retaining  the  conductor 
employment  ratified  the  act  and  made  it  the  act  of  the  co 
This  we  regard  the  meaning  of  the  instruction,  although  i 
clearly  expressed.  The  latter  clause  of  the  instruct 
entirely  useless,  as  there  was  no  denial  that  the  condu 
employed  at  the  time  by  the  company,  and  he  so  testifit 
we  are  unable  to  perceive  that  it  did,  or  was  in  anywise  Ci 
to  prejudice  appellant. 

It  is  objected  that  the  fourth  of  appellee's  instructions 
It  is  this : 

"The  court  instructs  the  jury,  that  if  they  find  the  < 
guilty,  and  believe,  from  the  evidence,  that  the  assault  a.i 
was  unprovoked,  was  wilful  or  malicious,  and  was  perp 
a  rude  and  insulting  and  aggravated  manner,  evincing 
to  wound  and  injure  the  plaintiff's  feeUngs  and  brinj 
contempt  and  di^race  in  the  estimation  of  the  publi< 
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case  is  one  justifying  the  imposition  by  the  jury  of  exemplary  or 
vindictive  damages  as  a  punishment  for  the  offense;  and  the  jury 
are  instructed,  that  in  estimating  the  proper  amount  of  such  dam- 
ages, they  may  take  into  consideration  the  position,  character, 
standing,  influence  and  feelings  of  the  plaintiff,  and  also  the 
position,  the  influence,  the  power,  wealth  and  duty  of  the  defend- 
ant, and  its  ability  and  inclination,  as  evinced  in  this  case,  to 
practice  tyranny,  oppression  and  injustice,  if  such  is  the  proof, 
and  to  fix  the  damages  at  such  a  sum  as  the  proof  in  this  case 
shows  to  be  necessary  to  insure,  not  only  the  plaintiff,  but  all 
others,  freedom  from  such  tyranny,  oppression  and  injustice,  if 
such  is  found,  not  exceeding  the  $5,000  claimed  in  the  plaintiff's 
declaration." 

It  is  insisted  that  there  is  no  evidence  warranting  the  finding 
of  vindictive  damages.  We  are  not  prepared  to  yield  assent  to 
this  proposition.  If  the  conductor,  without  demanding  fare,  and 
after  appellee  had  offered  to  pay  fare,  took  him  by  the  collar  and 
led  him  to  the  door  of  the  car  and  put  him  off,  it  was  for  the 
jury  to  find  whether  the  act  was  unprovoked,  was  wilful  or 
malicious,  and  was  performed  in  a  jude  and  aggravated  manner, 
and  ^'as  intended  to  wound  appellee's  feelings  and  to  bring  him 
into  contempt  and  disgrace.  If  they  found  these  things  to  be 
true,  they  were  warranted  in  giving  punitive  damages.  We  per- 
ceive no  error  in  this  branch  of  the  instruction. 

But  we  are  unable  to  sanction  what  is  asserted  in  the  clauses 
that  follow.  There  was  no  evidence  touching  the  influence, 
power,  wealth,  ability  to  inflict  injury,  to  practice  tyranny, 
oppression  and  injustice.  And  more,  the  court  invaded  the  prov- 
ince of  the  jury  in  saying  the  company  had  evinced  a  disposition 
to  practice  tyranny,  oppression  and  injustice.  If  the  evidence 
warranted  such  a  conclusion,  it  was  for  the  jury  and  not  the 
court  to  find  the  fact.  The  instruction  as  given  was  unfair  and 
unjust  to  appellant.  It  was  highly  calculated  to  inflame  the 
passions  of  the  jury  against  appellant,  and  if  regarded  by  the  jury 
as  we  must  presume  it  was,  it  could  only  prejudice  appellant  with 
the  jury.  This  portion  of  the  instruction  cannot  be  sanctioned, 
and  it  was  error  to  give  it. 

We  perceive  no  objection  to  appellee's  third  instruction.  We 
understand  it  to  assert  a  correct  legal  proposition,  nor  does  it 
assume  any  fact  to  have  been  proved.  As  to  whether  the  con- 
ductor informed  appellee  of  the  amount  of  the  fare,  was  disputed, 
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and  it  was  for  the  consideration  of  the  jury,  and  it  was  for  them 
to  find  whether  appellee  was  able  and  offered  to  pay  his  fare. 

The  second  of  appellee's  instructions  is  criticised,  but  a  careful 
examination  fails  to  detect  any  vice  in  its  structure.  So  far  as 
we  can  perceive,  it  announces  correct  legal  principles.  If 
erroneous,  it  is  because  it  refers  to  the  portion  of  the  fourth 
which  we  have  condemned.  If  that  reference  was  stricken  out 
it  would  be  correct. 

It  is  claimed  that  the  court  erred  in  refusing  to  give  appellant's 
third  instruction.  It  is  wrong,  as  it  ignores  all  the  evidence  in 
relation  to  appellee's  offer  to  pay  his  fare  to  Sagetown.  Even  if 
the  conductor  had  the  power  to  remove  him  from  the  train  on  a 
refusal  to  pay,  still,  if  appellee  behaved  himself  decently,  and  paid 
or  offered  to  pay  his  fare,  he  had  the  right  to  require  the  company 
to  carry  him  to  Kirkwood.  If  it  were  conceded  that  before  reach- 
ing Sagetown  appellee  had  said  to  the  conductor  that  he  would 
pay  no  more  than  sixty  cents,  when  the  fare  was  seventy-five 
cents  from  Burlington  to  Kirkwood,  he  did  not  thereby  forfeit  or 
preclude  himself  of  all  right  to  travel  on  that  road.  He  had,  not- 
withstanding such  refusal,  a  right  to  change  his  purpose,  and  again 
become  a  passenger  from  Sagetown  to  Kirkwood,  even  on  that 
trip,  by  conforming  to  the  rules  of  the  company.  The  company 
has  no  power  to  adopt  rules  and  regulations  prohibiting  decently 
behaved  persons  who  will  pay  their  fare  and  conform  to  all  rea- 
sonable regulations  for  the  safety  and  comfort  of  passengers,  from 
traveling  on  the  road.  If  the  company  could,  for  the  reason 
alleged,  debar  appellee  from  traveling  on  that  trip,  for  the  same 
reason  it  might  on  the  next  or  any  subsequent  trip.  There  was 
no  error  in  refusing  this  instruction. 

There  being  no  general  issue  or  any  traverse  of  the  declaration 
filed,  but  simply  pleas  of  confession  and  avoidance,  appellant, 
before  the  trial  commenced,  moved  the  court  to  allow  it  to  have 
the  affirmative  of  the  trial  and  argument,  but  this  the  court 
refused  and  an  exception  was  taken,  and  appellant  assigns  error 
thereon.  As  a  general  rule,  in  argument  or  other  contests  it 
devolves  on  the  person  holding  the  affirmative  to  establish  his 
proposition.  Until  that  \s  prima  facie  done,  the  person  holding 
the  negative  is  required  to  do  no  act  in  reference  to  the  issue. 
Here,  had  appellant  introduced  no  evidence,  appellee  would, 
under  the  issue,  have  been  entitled  to  judgment.  He  was  bound 
to   introduce   no   evidence   as   to   the   commission   of    the  act 
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complained  of,  until  appellant  proved  a /rrw^y^^V  justification  of 
the  act  for  which  it  was  sued.  Had  appellant  introduced  no  evi- 
dence, then  appellee  might  have  introduced  evidence  to  show  the 
nature  and  extent  of  the  injury,  precisely  as  in  case  of  a  default, 
for  the  purpose  of  enabling  the  jury  to  estimate  the  damages. 

According  to  the  doctrine  of  Harvey  v.  Ellithorpe,  26  111.  418, 
and  Kells  v.  Davis,  57  111.  261,  under  these  issues  appellant  was 
entitled  to  hold  the  affirmative  of  the  trial  and  argument,  and  it 
should  not  have  been  deprived  of  the  right. 

For  the  errors  indicated,  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


CHICAGO  AND  EASTERN  RAILROAD  COMPANY 

V.  FLEXMAN  (i). 

Supreme  Courts  Illinois^  September  Term^  1882, 

[Reported  in  103  111.  546.] 

ASSAULT  BY  BRAKEMAN  UPON  PASSENGER —  LIABILITY  OF  RAIL- 
ROAD COMPANY.  —  In  an  action  to  recover  damages  for  personal 
injaries  inflicted  upon  plaintiff  while  a  passenger  on  defendant's  train  by  a 
brakeman  it  appeared  that  as  plaintiff  was  leaving  the  car  he  missed  his 
watch  and  supposed  it  had  been  stolen.  He  was  permitted  to  remain  on  the 
car  to  look  for  the  watch  and  a  passenger  assisted  in  the  search.  The  pas- 
senger asked  plaintiff  who  he  thought  had  his  watch  and  plaintiff,  pointing 
at  the  brakeman,  said  '*  That  fellow."  The  brakeman  then  struck  plain- 
tiff in  the  face  with  a  lantern.  Held^  that  a  carrier  is  bound  to  protect  pas- 
sengers against  violence  and  assaults  of  its  servants,  and  if  this  duty  is  not 
performed,  is  liable  for  in j  ury  to  a  passenger  from  assault  by  its  servant. 
Htld^  also,  that  the  facts  of  the  case  showed  a  right  of  action  against 
defendant. 

Appeal  from  the  Circuit  Court  for  the  Second  District;  heard 
in  that  court  on  appeal  from  the  Circuit  Court  of  Iroquois  County. 


X.  In  CoGGiNS  V.  Chicago  and 
Alton  R«  R.  Co.  (111.  App.  February 
Term,  1886),  18  111.  App.  620,  an  ac- 
tioii  for  assault  and  battery  committed 
npoo  a  passenger  by  a  conductor  of  a 
train,  whereby  plaintiff's  nose  was 
broken,  the  case  of  Chicago  and  East- 
em  R.  R.  Co.  V.  Flexman,  103  111.  546, 
(abore  reported),  was  referred  to  as 


the  leading  case  in  Illinois  settling  and 
determining  the  character  and  extent 
of  the  liability  of  common  carriers  of 
passengers  for  the  acts  of  its  servants 
in  assaults  upon  passengers. 

In  the  Coggins  Case,  supra^  judg- 
ment for  defendant  was  reversed  on  the 
ground  of  erroneous  instructions  upon 
the  evidence  in  the  case. 
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(9  111.  App.  250.)     The  facts  are  stated  in  the  opinion.    Judg- 
ment for  plaintiff  affirmed, 

William  Armstrong,  for  appellant. 

Doyle,  Morris  &  Stearns,  for  appellee. 

Craigy  Ch.  J.  —  This  was  an  action  brought  by  James  Flex- 
man,  against  appellant,  to  recover  damages  for  personal  injuries 
inflicted  upon  him  while  a  passenger  in  appellant's  cars,  by  a 
brakeman  in  the  employ  of  the  company. 

The  plaintiff,  as  appears  from  the  evidence,  procured  a  ticket 
from  Hoopeston  to  Milford,  and  took  passage  on  a  freight  train 
which  carried  passengers.  Soon  after  plaintiff  entered  the  car  he 
laid  down  in  a  seat  and  went  to  sleep.  When  the  train  arrived  at 
Milford  he  was  notified  by  the  conductor.  As  plaintiff  was  about 
to  leave  the  car  he  missed  his  watch,  and  supposed  it  had  been 
stolen.  He  then  refused  to  leave  the  train  until  he  recovered  the 
watch,  and  the  conductor  consented  that  he  might  remain  on  the 
train  until  they  should  reach  Watseka.  After  the  train  had 
started,  a  passenger  assisted  plaintiff  in  making  a  partial  search 
for  the  watch,  but  it  was  not  then  found.  The  passenger  then 
inquired  of  plaintiff  who  he  thought  had  his  watch,  to  which  he 
replied,  "That  fellow,"  pointing  at  the  brakeman.  Immediately 
after  the  remark  was  made  the  brakeman  struck  plaintiff  in  the 
face  with  a  railroad  lantern,  inflicting  the  injuries  complained  of. 
These  are  substantially  the  facts,  over  which  there  is  no  contro- 
versy by  the  parties. 

After  the  plaintiff  had  introduced  all  his  testimony,  the  defend- 
ant entered  a  motion  to  exclude  the  evidence  from  the  jury,  and 
asked  for  an  order  directing  the  jury  to  find  a  verdict  for  defend- 
ant. The  court  denied  the  motion,  and  the  defendant  excepted. 
This  decision  of  the  court  presents  the  question  whether  the  facts 
proven,  conceding  them  to  be  true,  constitute  a  cause  of  action 
against  the  defendant. 

The  point  is  made  that  as  plaintiff  only  paid  to  Milford  he 
ought  not  to  be  regarded  as  a  passenger  on  the  train  after  he  left 
that  place.  We  do  not  regard  this  position  well  taken.  The  con- 
ductor did  not  demand  or  require  fare  from  the  plaintiff;  had  he 
done  so,  no  doubt  the  required  amount  would  have  been  paid. 
As  the  conductor  failed  to  call  for  fare,  it  must  be  regarded  as 
waived.  At  all  events,  we  have  no  hesitation  in  holding  that  the 
railroad  company  occupied  the  same  position  towards  plaintiff 
that  it  would  have  occupied  had  he  paid  his  fare. 
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But  it  is  said,  "that  if  the  plaintiff  was  injured  by  a  servant  of 
appellant,  it  was  an  act  outside  of  the  employment  of  the  servant 
who  committed  the  act,  and  not  in  furtherance  of  his  employment 
by  the  master."     This  position  is  predicated  upon  McManus  v, 
Crickett,  i  East,  io6  (i),  and  like  cases  which  have  followed  it. 
In  the  case  cited  Lord  Kenyon  said:     "It  is  laid  down  by  Holt, 
Ch.  J.,  as  a  general  proposition,  'that  no  master  is  chargeable  with 
the  acts  of    his  servant  but   when  he  acts  in  the   execution   of 
the  authority  given  him.'    Now,  when  a  servant  quits  sight  of  the 
object  for  which  he  is   employed,   and  without  having  in  view 
his  master's  orders  pursues  that  which  his  own  malice  suggests,  he 
no  longer  acts  in  pursuance  of  the  authority  given  him,  and, 
according  to  the  doctrine  of  Lord  Holt,  his  master  will  not  be 
answerable  for  such  act."     The  doctrine  announced  is  no  doubt 
correct  when  applied  to  a  proper  case.     If,  for  example,  a  con- 
ductor or  brakeman  in  the  employ  of  a  railroad  company  should 
wilfully  and  maliciously  assault  a  stranger,  —  a  person  to  whom 
the  railroad  company  owed  no  obligation  whatever,  —  the  master 
in  such  a  case  would  not  be  liable  for  the  act  of  the  servant ;  but 
when  the  same  doctrine  is  invoked  to  control  a  case  where  an 
assault  has  been  made  by  the  servant  of  the  company  upon  a  pas- 
senger on  one  of  its  trains,  a  different  question  is  presented  —  one 
which  rests  entirely  upon  a  different  principle. 

What  are  the  obligations  and  duties  of  a  common  carrier  towards 
its  passengers?  In  Keokuk  Northern  Line  Packet  Co.  v.  True, 
88  111.  608  (2),  it  was  held  that  a  steamboat  company,  as  a  carrier 
of  passengers  for  hire,  is,  through  its  officers  and  servants,  bound 
to  the  utmost  practicable  care  and  diligence  to  carry  its  passengers 
safely  to  their  place  of  destination,  and  to  use  all  reasonably 
practicable  care  and  diligence  to  maintain  among  the  crew  of  the 
boat,  including  deck  hands  and  roustabouts,  such  a  degree  of 
order  and  discipline  as  may  be  requisite  for  the  safety  of  its  pas- 
sengers. The  same  rule  that  governs  a  steamboat  company  must 
also  be  applied  to  a  railroad  company,  as  the  duties  and  obliga- 
tion resting  upon  the  two  are  the  same,  or  any  other  company 

I.  In  McManus  v.  Crickett,  i  East,  ages  arising  to  another  from  the  negli- 

106,  it  was  held  that  a  master  is  not  gence  or  unskilfulness  of  his  servant 

liable  in  tresfMtss  for  the  wilful  act  of  acting  in  his  employ. 

his  servant,  as  by  driving  his  master's  a.  Keokuk    Northern    Line    Packet 

carriage  against  another,  done  without  Co.  v.  True,  88  111.  608,  is  reported  in 

the  direction  or  assent  of  the  master;  2  Am.  Neg.  Cas.  617. 
bat  he  is  liable  to  answer  for  any  dam- 
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which  carries  passengers  for  hire.  In  Goddard  v.  Grand  Trunk 
R'y  Co.,  57  Me.  202  (i),  in  discussing  this  question,  the  court 
says:  **The  carrier's  obligation  is  to  carry  his  passenger  safely 
and  properly,  and  to  treat  him  respectfully ;  and  if  he  entrusts 
the  performance  of  this  duty  to  his  servants,  the  law  holds  him 
responsible  for  the  manner  in  which  they  execute  the  trust. 
*  *  *  He  must  not  only  protect  his  passengers  against  the 
violence  and  insults  of  strangers  and  co-passengers,  but,  a  fortiori^ 
against  the  violence  and  insults  of  his  own  servants.  If  this  duty 
to  the  passenger  is  not  performed,  —  if  this  protection  is  not  fur^ 
nished,  —  but,  on  the  contrary,  the  passenger  is  assaulted  and 
insulted  through  the  negligence  of  the  carrier's  servant,  the  carrier 
is  necessarily  responsible. "  In  Bryant  z/.  Rich,  106  Mass.  180(2), 
where  the  plaintiff,  a  passenger  on  a  steamboat,  was  assaulted 
and  injured  by  the  steward  and  some  of  the  table  waiters,  the 
defendant,  as  a  common  carrier,  was  held  liable  for  the  injury. 
In  Crocker  v.  Chic,  and  Northwestern  R'y  Co.,  36  Wis.  657  (3), 
where  the  conductor  of  a  railroad  train  kissed  a  female  passenger 
against  her  will,  the  court,  in  an  elaborate  opinion,  held  the  rail- 
road company  liable  for  compensatory  damages.  It  is  there  said : 
"We  cannot  think  there  is  a  question  of  the  respondent's  right 
to  recover  against  the  appellant  for  a  tort  which  was  a  breach  of 
the  contract  of  carriage."  In  Shirley  v.  Billings,  8  Bush.  147  (4), 
where  a  passenger  on  defendant's  boat  was  assaulted  and  injured 
by  an  officer  on  the  boat,  the  defendant  was  held  liable.  See, 
also,  McKinley  v.  Chicago  and  Northwestern  R.  R.  Co.,  44  Iowa, 
314  and  N.  O.,  St.  L.  and  C.  R.  R.  Co.  v.  Burke,  53  Miss. 
200  (5).  Many  other  authorities  holding  the  same  doctrine  might 
be  cited,  but  we  do  not  regard  it  necessary.  It  is  true  there  are 
authorities  holding  the  opposite  view,  but  we  do  not  think  they 
declare  the  reason  or  logic  of  the  law,  and  we  are  not  prepared  to 
follow  them. 

The  appellant  was  a  common  carrier  of  passengers.  As  such  it 
was  not  an  insurer  against  any  possible  injury  that  a  passenger 
might  receive  while  on  the  train,  but  the  company  was  bound  to 

1.  See  this  case  reported  with  the  3.  See  this  case  reported  with  the 
Maine  cases,  in  this  volume, /('j/.  Wisconsin  cases  in  this  volume, /^x/. 

2.  See  this  case  reported  with   the         4.  See  this  case  reported    with   the 
Massachusetts  cases  in  this   volume,  Kentucky  cases  in  this  volume,  post, 
post,  5.  See  this  case  reported   with   the 

Mississippi  cases  in  this  volume, /^x/. 
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furnish  a  safe  track,  cars  and  machinery  of  the  most  approved 
quality,  and  place  the  trains  in  the  hands  of  skilful  engineers  and 
competent  managers,  —  the  agents  and  servants  were  bound  to 
be   qualified    and    competent   for  their  several    employments. 
Again,  the  law  required  appellant,  as  a  common  carrier,  to  use 
all  reasonable  exertion  to  protect  its  passengers  from  insult  or 
injury  from  fellow  passengers  who  might  be  on  the  train,  and  if 
the  agents  of  appellant  in  chaise  of  the  train  should  fail  to  use 
reasonable  diligence  to  protect  its  passengers  from  injuries  from 
strangers  while  on  board  the  train,  the  company  would  be  liable. 
So,  too,  the  contract  which  existed  between  appellant  as  a  com- 
mon carrier  and  appellee  as  a  passenger,  was  a  guaranty  on  behalf 
of  the  carrier  that  appellee  should  be  protected  against  personal 
injury  from  the  agents  or  servants  of  appellant  in  charge  of  the 
train.    The  company  placed  these  men  in  charge  of  the  train. 
It  alone  had  the  power  of  removal,  and  justice  demands  that  it 
should  be  held  responsible  for  their  wrongful  acts  towards  passen- 
gers while  in  charge  of  the  train.     Any  other  rule  might  place  the  j 
traveling  public  at  the  mercy  of  any  reckless  employee  a  railroad 
company  might  see  fit  to  employ,  and  we  are  not  inclined  to 
establish  a  precedent  which  will  impair  the  personal  security  of  a 
passenger. 

We  are  of  opinion  that  the  evidence  showed  a  legal  cause  of 
action  in  plaintiff,  and  the  court  did  not  err  in  overruling  the 
motion  to  exclude  the  evidence  from  the  jury.  Two  instructions 
given  for  the  plaintiff  have  been  somewhat  criticised,  but  we 
think  they  were  in  the  main  correct. 
The  judgment  will  be  affirmed. 

PASSENGER  ON  TRAIN  SHOT  BY  ONE  OF  RIOTOUS  MOB 
—LIABILITY  OF  RAILROAD.  —  In  an  action  to  recover  damages 
for  injuries  sustained  by  being  shot  while  a  passenger  on  defend- 
ant's train,  by  one  of  a  mob  attacking  laborers  on  such  train,  plain- 
tiflf  recovered  judgment  in  the  trial  court  which  was  affirmed  by  the 
Appellate  Court,  Second  District.  On  appeal  to  the  Supreme  Court, 
the  rulings  were  as  follows: 

A  carrier  of  passengers  must  omit  no  care  to  discover  and  prevent 
clanger  to  a  passenger  or  passengers  that  is  reasonable  and  practi- 
cable.   The  public  exigency  and  security  demand  this  much  of  the 
carrier  at  all  times  and  under  all  circumstances. 
It  is  the  duty  of  carriers  by  rail  to  preserve  order  in  their  carria-j. 
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and  to  protect  passengers  from  all  dangers,  from  whatever  source, 
arising  on  their  trains,  whether  from  the  dangerous  and  violent 
conduct  of  other  passengers  or  otherwise. 

With  regard  to  danger  and  hazard  to  travel  arising  otherwise  than 
on  the  train,  and  not  incidents  of  such  travel,  the  degree  of  care  to 
be.  observed  to  discover  and  prevent  all  danger  to  and  consequent 
injuries  to  passengers,  must  depend  in  a  large  measure  on  the  attend- 
ant circumstances.  In  many  cases  if  the  carrier  observes  ordinary 
care  and  diligence  to  discover  and  prevent  injury  to  passengers, 
such  as  any  prudent  person  would  do  for  his  own  personal  safety 
it  will  be  exonerated  from  liability.  In  other  cases  and  under  other 
circumstances  it  would  be  the  duty  of  the  carrier  to  exercise  the 
utmost  care,  skill  and  diligence  to  protect  the  passengers  from 
danger  and  injury,  so  far  as  the  same,  by  the  exercise  of  such  care 
and  skill  and  diligence,  could  have  been  reasonably  and  practically 
foreseen  and  anticipated  in  time  to  prevent  injury.  In  no  case  must 
the  carrier  expose  the  passenger  to  extra-hazardous  dangers,  that 
might  readily  be  discovered  or  anticipated  by  all  reasonable,  practi- 
cable care  and  diligence. 

Where  a  railroad  company  was  aware  of  the  danger  in  stopping  a 
train  at  a  place  where  it  was  likely  to  be  attacked  by  a  riotous  mob, 
it  was  negligence  to  stop  a  train  filled  with  passengers,  in  the  midst 
of  a  howling,  revengeful,  lawless  mob,  to  take  on  persons  whom  the 
mob  were  seeking  an  opportunity  to  maltreat,  such  an  act  being  a 
needless  and  unwarrantable  exposure  of  the  lives  and  persons  of 
passengers  to  imminent  peril. 

Judgment  for  plaintiff  affirmed.  Supreme  Courts  Illifiois^  November^ 
1887.  CHICAGO  AND  ALTON  R.  R.  CO.  v.  PILLSBURY,  123  111.  9. 

FORCIBLE  EJECTION  FROM  TRAIN  —  CONNECTING 
LINES  — THROUGH  TICKET  — DAMAGES.  —William  J.  Con- 
nell  brought  an  action  against  the  Pennsylvania  R.  R.  Co.  to  recover 
damages  for  an  alleged  assault  and  expulsion  from  one  of  defend- 
ant's trains  at  Taconey,  Pennsylvania,  on  December  16,  1880.  On 
the  first  trial  plaintiff  recovered  verdict  and  judgment  for  $15,000. 
This  was  reversed  in  the  Supreme  Court,  October  31,  1884,  and  cause 
remanded  for  another  trial.  Penn.  R.  R.  Co.  v,  Connell,  112  111. 
295.  On  the  second  trial  plaintiff  had  judgment  for  $7,000  which 
was  affirmed  in  the  Appellate  Court  (26  111.  App.  594)  from  which 
judgment  defendant  appeals.  It  was  held  that  plaintiff,  who  was 
refused  passage  on  one  of  the  connecting  lines  on  which  his  through 
coupon  ticket  entitled  him  to  travel  was  entitled  to  recover  the  cost 
of  the  ticket  from  place  of  ejection  to  destination,  and  in  addition 
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damages  sustained  on  account  of  delay  and  also  damages  for  injuries 
in  being  forcibly  ejected  from  train.     Judgment  affirmed.     Supreme 

Court,  lUinois,    January.  j88g.     PENNSYLVANIA  R.    R.  CO.   V. 

CONNELLy  127  III.  419;  affirming  26  111.  App.  594. 


NORTH  CHICAGO  CITY  RAILWAY  COMPANY 

V.  GASTKA. 

Supreme  Courts  Illinois^  May,  i88g. 
[Reported  in  128  111.  613.]  (i) 

NEWSBOY  PUSHED  OFF  CAR  BY  CONDUCTOR  AND  RUN  OVER —  LIA- 
BILITY OF  RAILROAD  COMPANY.  —  Where  a  newsboy  boarded  a  street 
car  for  the  purpose  of  selling  newspapers  to  passengers,  and  was  pushed 
off  the  car  by  the  conductor  and  the  boy  was  run  over  by  another  cari  the 
railroad  company  was  liable  for  the  acts  of  rhe  conductor,  as  although  it  is 
his  duty  to  remove  trespassers  such  removal  must  be  done  with  due  care 
for  the  safety  of  the  person  so  ejected. 

Appeal  from  the  Appellate  Court  for  the  First  District,  heard 
in  that  court  on  appeal  from  the  Superior  Court  of  Cook  County. 
The  facts  are  stated  in  the  opinion.  Judgment  for  plaintiff 
affirmed. 

W.  C.  GOUDY,  for  appellant. 

John  Gibbons,  and  Frank  H.  Goin,  for  appellee. 

Per  (Tnriam.  —  This  was  an  action  of  trespass  on  the  case, 
to  recover  for  personal  injuries.  The  declaration  contained  three 
counts.  The  second  count  in  the  amended  declaration  sets  up 
plaintiff's  cause  of  action  more  fully  than  either  of  the  other 
counts,  and  it  is  in  substance  as  follows:  '*That  on  the  i8th  day 
of  August,  1885,  defendant  was  operating  a  city  passenger  rail- 
way in  the  city  of  Chics^o,  and  was  possessed  of  certain  cars 
drawn  by  horses  for  the  conveyance  of  passengers  upon  said  rail- 
way; that  divers  newsboys,  for  a  long  time  prior  to  the  happening 
of  the  grievances  complained  of,  were  accustomed  to  go  upon 
said  cars  to  sell  newspapers  to  the  passengers  upon  said  cars,  with 
the  knowledge,  consent  and  approbation  of,  and  without  the 
objection  of  defendant,  and  plaintiff,  as  such  newsboy,  on  the  day 
last  aforesaid,  boarded  a  certain  passenger  car  possessed  by 
defendant,  for  the  purpose  of  selling  newspapers  to  the  passengers 
who  had  taken  passage  on  said  car,  as  he  lawfully  might ;  that 

I.  Affirming  37  111.  App.  518. 
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while  plaintiff  was  lawfully  upon  said  car,  and  in  the  exercise  of 
due  care,  defendant,  through  its  servants  and  agents,  without 
notice  to  plaintiff  to  get  off  said  car,  and  without  any  warning  to 
plaintifT  then  and  there  violently,  negligently  and  unlawfully  cast 
and  threw  plaintiff,  with  great  force  and  violence,  to  the  ground 
there,  and  certain  horses  of  defendant,  and  a  certain  passengei 
railway  car  of  defendant  drawn  by  said  horses,  and  moving  in  ai 
opposite  direction  to  which  said  first  mentioned  car  was  running 
tramped  upon  and  ran  over  the  body  and  legs  of  plaintiff,  and  b 
reason  of  being  then  and  there  tramped  upon  and  run  over,  divei 
bones  of  plaintifl's  body  were  broken,  and  the  legs  of  plainti 
were  crushed,  contused,  mangled,  lacerated  and  broken,  and  1 
became  and  was  sick,  sore,  lame  and  disordered,  andsoremaim 
from  thence  hitherto,  during  all  which  time  plaintiff  therel 
suffered  great  pain,  and  was  prevented  from  transacting  I 
ordinary  business."  To  the  declaration  the  defendant  plead 
the  general  issue,  and  on  a  trial  before  a  jury  the  plaintiff  recove; 
a  judgment,  which  was  affirmed  in  the  appellate  court. 

It  is  insisted  on  behalf  of  the  North  Chicago  City  Railway  C( 
pany,  that  it  is  not  liable,  for  the  reason  that  "the  act  of  thr 
ing  the  plaintiff  from  the  car,  was  the  violent,  wanton 
malicious  personal  act  of  Bullock  (the  conductor),  and  he  alor 
liable."  Much  of  the  ai^ument  has  been  devoted  to  estat 
this  proposition,  and  quite  a  number  of  authorities  have  1 
cited  to  sustain  the  view  of  the  defendant.  We  do  not  t 
there  is  any  difficulty  in  reference  to  the  law  upon  this  ques 
Where  the  relation  of  master  and  servant  exists  between  the 
way  company  and  the  person  whose  act  may  be  the  cause  i 
injury  to  another,  the  company  will  not  be  liable  if  the  ser 
in  causing  the  injury,  is  not  acting  within  the  scope  o 
employment;  but,  on  the  other  hand,  the  law  is  equally 
settled  that  the  master  will  be  responsible,  where  the  servar 
within  the  general  scope  of  his  employment,  for  acts  done 
engaged  in  his  master's  business,  with  a  view  to  the  furth' 
of  that  business,  by  which  injury  is  caused  to  another,  w 
negligently  or  wantonly  committed.  Chicago,  Mil.  and  St 
R'y  Co.  V.  West,  125  111.  321  (i). 

It  was  claimed  on  the  trial  of  the  cause  in  the   trial   co 

I.  Chicago.    Milwaukee    and    St.     judgment  for  pUiatiff   affirmt 
Paul  R.  R.  Co.  v.  West,  24  111.  App.     HI.  320. 
44  (ejection  of    infant   from   engine); 
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the  defendant,  that  the  conductor  did  not  push  the  plaintiff  off 
the  car,  but  that  plaintiff  of  his  own  accord  jumped  off  the  car 
and  was  thus  injured,  and  so  the  conductor  testified.     But  here 
the  defendant  seems  to  have  changed  his  line  of  defense,  claiming 
that  the  injury'  was  the  result  of  the  wanton  and  malicious  personal 
act  of  the  conductor.     In  the  view  we  take  of  the  case,  it  will  be 
necessary  to  stop  to  inquire  which  theory  of  the  defendant  may 
be  correct  on  the  question  of  fact,  or,  indeed,  whether  either  was 
sustained  by  the  evidence.     Under  the  rule  laid  down  in  the  case 
cited,  if  the  plaintiff  was  injured  by  the  act  of  the  conductor 
when  acting  under  the  general  scope  of  his  employment,   the 
defendant  will  be  liable.     The  conductor  had  charge  of  the  car. 
One  of  his  duties  was  to  collect  fares  from  persons  who  might 
enter  the  car.     Now,  while  engaged  in  the  discharge  of  this  duty, 
in  passing  through  the  cars  he  came  to  the  plaintiff,  who  a  short 
time  before  had  entered  the  car,  and,  as  the  evidence  introduced 
on  the  part  of  plaintiff  tended  to  prove,  he  pushed  the  plaintiff 
off  the  car.     The  testimony  of  the  conductor  of  itself  is  enough 
to  establish  the  fact  that  he  was  acting  within  the  general  scope 
of  his  employment  when  the  plaintiff  was  put  off  the  car.     He 
testified:     "I  got  to  Chicago  avenue,   and   there  was  an   old 
gentleman  got  on.     We  got  near  Superior  street.     We  started 
up  again.     We  got  between  the  blocks.     This  boy  jumped  on  the 
car.     I  started  to  go  around  to  collect  fares,  and  in  so  doing  I 
swung  off  the  back  platform,  and  shouted  to  the  boy,  'Look  out 
there,'  and  he  jumped  off  and  the  car  coming  north  caught  him. 
The  boy  was  about  five  feet  from  me,  I  guess,  when  he  jumped 
from  the  car.     I  was  just  swinging  off  from  the  rear  platform.*' 
Whether  the  plaintiff  was  a  trespasser  on  the  car,  or  was  unlaw- 
fully riding  on  the  car  without  the  payment  of  fare,  was  a  matter 
of  no  moment.     If  plaintiff  had  no  right  on  the  car,  and  the  con- 
ductor, in  the  discharge  of  his  duty  as  manager  of  the  car,  under- 
took to  put  him  off,  the  law  required  him  to  act  in  a  prudent 
manner,  and  exercise  due  care  for  the  safety  of  the  plaintiff,  and 
if  he  failed  to  do  so,  and  in  consequence  the  plaintiff  was  injured, 
the  defendant  was  liable. 

The  court  gave,  on  behalf  of  the  plaintiff,  four  instructions, 

and  in  the  argument  it  is  claimed  that  they  are  all  erroneous. 

The  instructions  may  contain  technical  inaccuracies,  but  in  the 

roain  we  regard  them  as  correct.     They  contain  nothing  calcu- 

lated  to  mislead  the  jury. 
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All  the  instructions  asked  on  behalf  of  the  defendant,  ten  in 
number,  were  given  as  asked.  There  is,  therefore,  no  just  gtounil 
for  claiming  that  the  jury  were  not  fully  instructed. 

One  other  question  remains  to  be  considered.  Two  witnesses 
who  had  been  subpcenaed  to  attend  and  testify  for  the  defendant, 
and  who  had  been  in  attendance,  failed  to  appear  when  iht 
defendant  had  finished  introducing  his  other  evidence,  and  thi 
defendant  requested  time  to  procure  the  witnesses.  The  cout 
delayed  the  cause  some  fifteen  minutes,  and  then  refused  t 
wait  longer  for  the  witnesses.  On  the  motion  for  a  new  trial,  a 
affidavit  on  behalf  of  defendant  was  read,  showing  the  facts  relii 
upon  on  this  branch  of  the  case.  It  may  be  that  the  evidence 
the  witnesses  would  have  been  material ;  but  it  nowhere  appea 
from  the  showing  of  the  defendant,  that  the  absence  of  the  w 
nesses  was  not  by  its  consent,  and  upon  this  ground  alone  i 
defendant  failed  to  make  a  proper  showing. 

The  judgment  of  the  appellate  court  will  be  affirmed. 

FORCIBLE  EJECTION  FROM  STREET  CAR  —  ABUS 
LANGUAGE  BY  PASSENGER  —  DUTY  OF  RAILROAD  C 
PANY  —  DAMAGES.  —  In  an  action  for  forcible  ejection  fn 
street  car  whereby  plaintiff  was  seriously  injured  it  was  held 
while  a  conductor  would  be  justified  in  putting  off  the  car  a  p- 
who  used  vulgar  and  indecent  language  to  the  annoyance  of 
passengers,  he  must  not  use  excessive  force  or  put  the  person 
a  place  dangerous  to  life  or  limb.  (Plaintiff  having  paid  fai 
being  asked  for  it  again  by  the  conductor,  used  strong  lar 
towards  the  conductor  and  was  forcibly  ejected  from  the  c; 
thrown  under  the  feet  of  a  horse).  Judgment  for  $3,500 
Superior  Court,  Cook  county,  affirmed  in  Appellate  Court 
District  (33  111.  App.  455)  and  affirmed  by  Supreme  Court.  C 
by  Baker,  J.  Supreme  Court,  Illinois,  June,  iSgo.  CHICAGt 
RAILWAY  CO.  V.  PELLETIER,  134  H'-  "OJ  affirming 
App.  455- 
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ILLINOIS  CENTRAL  RAILROAD  COMPANY 

V.  SHEEHAN. 

Appellate  Courts^  Illinois^  Third  District ^  November  Term^  i88j. 

[Reported  in  29  111.  App.  90.] 

ASSAULT  UPON  PASSENGER  BY  RAILWAY  SERVANTS.  —  Where  plain- 
tiff, somewhat  intoxicated,  entered  a  car  of  defendant's  attached  to  a  freight 
train,  and  in  doing  so  pushed  up  against  a  brakeman  and  an  angry  alterca- 
tion ensued  between  the  two  men,  but  plaintiff  was  permitted  to  enter  the 
car,  and  later  the  brakeman  came  in  with  the  conductor  and  another  brake- 
man  and  plaintiff  was  pointed  out  to  ihe  latter  and  there  was  another  alter- 
cation as  to  the  original  cause  of  the  disturbance,  with  the  result  that  plain- 
tiff and  two  of  his  friends  were  sharply  assaulted  and  beaten  and  put  out  of 
the  car.  the  railroad  company  was  held  liable  for  the  acts  of  its  servants 
and  judgment  for  plaintiff  for  $150  was  aflSrmed  (i). 

Appeal  from  judgment  for  plaintiff  in  the  Circuit  Court,  Cham- 
paign County.  The  facts  appear  in  the  opinion.  Judgment 
affirmed, 

J,  S.  Wolfe,  for  appellant. 

Francis  M.  Wright,  for  appellee. 

Wally  J.  —  The  appellee  recovered  a  judgment  against  the 
appellant  for  the  sum  of  $150.  The  form  of  action  was  trespass 
on  the  case.  The  declaration  alleged  that  plaintiff  lawfully 
entered  the  car  of  defendant  for  the  purpose  of  being  carried  as 
a  passenger  from  Champaign  to  Ludlow,  and  that  the  agents  and 
servants  of  defendant  ejected  the  plaintiff,  and  assaulted  and 
otherwise  ill-treated  him.  The  plea  was  not  guilty  It  appears 
from  the  record  that  the  car  in  question  was  attached  to  and  a 
part  of  a  freight  train,  and  that  it  usually  carried  passengers. 

This  car  was  standing  at  the  usual  starting  place  and  was 
wanned  and  lighted.  Not  long  before  the  regular  time  of 
departure,  plaintiff,  intending  to  go  to  Ludlow,  entered  the  car, 
and  in  doing  so,  pushed  with  some  force  against  a  brakeman, 
Myer,  who  was  then  in  the  act  of  changing  his  clothing.     There 

I.  The  case  of  Ilunois  Central  R.  Illinois  Central  R.  R.  Co.  v.  Carl- 

^  Co.  v.  Smith,  29  111.  App.  94,  is  in  son  is  also  like  the  case  of    Illinois 

its  facu  like  the  case  of  Illinois  Cen-  Central  R.    R.    Co.  v.  Smith    (above 

tral  R.  R.  Co.  v.  Sheehan  (above  re-  noted),  in  Its  facts  and  in  the  findings 

ported),  except  that  there  was  no  find-  of    the  jury,   though  the    verdict    is 

i>^  that  plaintiff  entered  the  car  in  a  for  a  different  sum,  $25.     Judgment 

▼iolent  manner,  and  that  the  verdict  is  affirmed. 

^w|ioo.    Judgment  affirmed. 
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were  angry  words  between  the  two  men,  and  there  is  some  dUputi 
as  to  the  langu^e  used,  but  the  plaintiff  was  suffered  to  come  i 
and  take  a  seat.  Two  other  men,  Smith  and  Carlson,  with  whoi 
he  was  associated,  and  who  were  also  going  to  Ludlow,  had  pr 
ceded  him  a  few  moments,  and  stUl  another  of  the  party,  Rum 
by  name,  came  in  a  moment  later.  There  were  several  other  pi 
sons  in  the  car  who  were  also  going  as  passengers.  The  brakem; 
Myer,  ol7ended  at  the  previous  conduct  of  the  plaintiff,  went  i 
and  soon  returned  with  the  conductor  and  anothei  brakem 
The  conductor,  on  coming  in,  asked  which  were  the  men  who 
forced  the  door,  and  Myer  pointed  out  the  plaintiff  and  Sr 
and  Carlson.  There  is  conflict  in  proof  as  to  the  details  of  \ 
was  then  said  and  done,  the  plaintiff  and  his  friends  insisting 
they  acted  wholly  on  the  defensive,  and  the  trainmen  wen 
aggressors ;  but  the  result  of  it  was  that  the  three  men  so  poi 
out  by  Myer  were  sharply  assaulted  and  beaten  and  put  c 
the  car.  They  were  afterward  suffered  to  return  and  were  c 
to  Ludlow. 

By  the  special  finding  of  the  jury  it  appears  the  plsunti 
intoxicated  when  he  entered  the  car  and  that  the  entry  was 
in  a  violent  manner. 

The  degree  of  intoxication  or  violence  is  not  found, 
looking  to  the  evidence  on  these  points  it  is  not  easy  to  det 
just  how  much  there  was  of  either.  The  general  verdict  o 
perhaps  implies  there  was  not  much,  and  the  evidence 
justify  such  a  conclusion. 

The  plaintiff  was,  no  doubt,  somewhat  uncouth  and  vi 
his  manner,  and  violated  propriety  to  some  extent  in  ms 
entrance.  But  his  offense  of  pushing  the  door  against  tV 
man  was  rather  inadvertent  than  otherwise,  and  was  a  tn\ 
which  might  well  have  been  overlooked.  However,  it  is 
that  had  the  brakeman  declined  to  admit  him  on  accoi 
rudeness  and  his  intoxication  there  would  have  been  w 
the  exclusion. 

After  the  plaintiff  was  admitted  and  took  his  seat  tH< 
further  occasion  to  object  to  his  presence,  except  th 
intoxicated.  Here  arises  one  of  the  two  points  chiefl; 
by  appellant  in  this  and  in  the  trial  court;  that  as  it  is 
against  the  State  to  be  intoxicated  in  any  public  pi; 
plaintiff  was  intoxicated  in  this  place,  which  'wa.s  ui 
public,  he  was  not  lawfully  there,  and  hence  it  wa.s  law 
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him  for  this  cause.  While  it  may  be  the  trainmen  might  have 
properly  arrested  and  taken  him  before  a  magistrate  on  a  charge 
of  drunkenness  (by  virtue  of  the  police  authority  conferred  by 
statute  on  the  employees  of  trains  and  steamboats),  yet  they  were 
not  authorized  to  inflict  personal  violence  upon  him  because  of 
what  he  had  done,  or  of  his  then  condition  of  intoxication. 

It  may  be  also,  that  if  he  was  intoxicated  they  might  have 
ejected  him,  if,  after  being  requested,  he  had  refused  to  go,  using 
no  unnecessary  force,  and  this,  even  though  his  intoxication  was 
not  such  as  to  render  him  disagreeable  or  dangerous  at  the  time, 
if  there  was  reason  to  believe  that  if  allowed  to  remain  he  would 
become  unfit  to  be  treated  as  a  passenger. 

But  the  jury  no  doubt  believed  from  the  evidence  that  the 
action  of  the  conductor  and  brakemen  was  inspired,  not  so  much 
by  the  then  condition  of  the  plaintiff  as  by  his  manner  of  enter- 
ing the  car ;  in  other  words,  that  they  intended  to  correct  him  for 
his  past  unseemly  conduct ;  and  as  might  have  been  expected  on 
this  theory  of  the  case,  it  appears  that  after  the  punishment  had 
been  imposed  the  plaintiff  and  his  friends  were  allowed  to  re-enter 
the  car  and  were  carried,  on  payment  of  the  regular  fare,  as  far 
as  they  wanted  to  go  without  objection  on  account  of  intoxication. 
The  other  point  urged  by  appellant  is  that  plaintiff  did  not 
occupy  such  a  relation  to  the  defendant  as  to  make  it  his  duty  to 
protect  him  against  the  misconduct  of  the  servants  of  defendant. 
An  argument  not  wanting  in  plausibility  and  citing  many  authori- 
ties is  presented  in  support  of  this  view.     We  think  there  is  no 
analogy  between  the  various  cases  referred  to  and  the  one  at  bar. 
In  this  case,  the  defendant  had  furnished  a  conveyance  which  was 
prepared  for  public  use  and  to  which  the  public  were  invited.     It 
was  not  necessary  that  a  ticket  should  be  procured  in  advance  or 
that  any  other  arrangement  should  be  made.     It  was  customary 
for  persons  wishing  to  travel  that  way  to  enter  and  wait  until  the 
train  started,  and  when  called  on,  to  pay  fare  or  produce  a  ticket ; 
and  while  one  intending  to  so  travel  might  change  his  mind  and 
leave  the  car  before  it  started  without  incurring  any  liability,  yet 
the  defendant  owed  to  all  persons  entering  the  car  for  that  purpose 
a  certain  measure  of  duty,  for  a  breach  of  which  an  action  would 
lie.    It  was  the  duty  of  defendant  to  protect  the  plaintiff  while 
so  in  the  car  against  the  unlawful  assaults  of  the  trainmen,  and 
for  such  assault  the  defendant  would  be  liable.     This  duty  is  as 
Vou  XIII  — 13 
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clear  as  it  would  be  if  one  intending  to  take  a  train  had  entered 
a  waiting  room  to  remain  until  the  arrival  of  the  train.  There 
could  be  no  doubt  in  such  a  case  the  company  would  be  answer- 
able for  the  conduct  of  its  employees  in  charge  of  the  room. 
Appellant's  argument  rests  to  some  extent  upon  the  proposition 
that  the  plaintiff  was  not  a  passenger  as  claimed  in  the  declara- 
tion. It  is  not  alleged  that  he  was  a  passenger  but  that  he  had 
entered  the  car  to  become  a  passenger,  and  so  is  the  proof. 
True,  he  had  purchased  no  ticket  and  no  express  contract  of  that 
sort  had  been  made,  but  he  had  gone  into  a  place  prepared  by 
defendant  for  public  accommodation  to  be  carried  to  the  point 
desired  for  the  fare  to  be  paid.  It  would  not  be  admissible  that 
the  servants  of -defendant  in  charge  of  the  car  could  maltreat  him 
without  liability  on  the  part  of  defendant  simply  because  no 
express  contract  of  carriage  had  been  entered  into.  There  was, 
however,  a  conditional  offer  to  carry  implied  by  the  circumstances 
which  plaintiff  accepted  by  going  to  the  car,  and  thus  an  implied 
conditional  contract  arose  between  the  parties. 

The  action  of  the  court  in  giving  and  refusing  instructions  is 
pressed  as  ground  for  reversal.  The  points  made  in  this  regard 
are  in  substance  those  already  noticed.  After  carefully  examin- 
ing the  various  instructions  we  are  satisfied  with  the  ruling  of  the 
court.  Those  given  embody  what  we  deem  correct  principles  as 
applicable  to  the  facts,  and  those  refused  so  far  as  not  embraced 
in  those  given  are  unsound  or  properly  refused  because  there  is 
no  evidence  on  which  to  predicate  them.  It  is  not  necessary  to 
discuss  all  these  in  detail  and  we  need  only  say  that,  in  our 
opinion,  the  jury  were  well  advised  as  to  the  law  of  the  case. 

The  evidence,  though  conflicting  in  some  particulars,  is  suffi- 
cient to  support  the  verdict,  and  we  find  no  good  reason  to 
disturb  the  judgment,  which  is  therefore  affirmed. 
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CHICAGO  AND  ALTON  RAILROAD  COMPANY 
(AND  Ernest  Moffett)  v.  RANDOLPH. 

Appellate  Courts,  Illinois,  Third  District,  May,  1896. 
[Reported  in  65  111.  App.  208.]  (i) 

FORCIBLE  EJECTION  OF  INTOXICATED  PERSON  FROM  WAITING 
ROOM  — ASSAULT  UPON  OFFICER  — SHOOTING  BY  OFFICER  — 
LIABILITY  OF  PARTIES.  —  Where  an  intoxicated  person  entered  the 
waiting  room  at  one  of  defendant's  stations,  and  vomited  upon  the  floor. 


I.  Among  other  actions  in  the  Illi- 
nois Appellate  Courts  relating  to  As- 
saults upon  and  Ejection  of  Passsn- 
GKRS,  etc.,  are  the  following: 

Chicago,  Burlington  &  Quincy  R. 
R.  Co.  9.  Bogrr,  i  111.  App.  472  (as- 
sault and  ejection). 

St.  Louis  &  Cairo  R.  R.  Co.  v, 
Carroll,  13  111.  App.  585  (ejection). 

Chicago  &  N.  W.  R'y  Co.  v.  Ban- 
NERMAN,  15  111.  App.  100  (ejection). 

Chicago,  Rock  Island  and  Pacific 
R't  Co.  V.  Barrbtt,  16  111.  App.  17, 
ao  action  for  damages  for  assault  by 
conductor.  Judgment  for  plaintiff  for 
|8oo  reversed,  the  damages  being  ex- 
cessive. 

Dechert  V,  Indiana,  Bloomington 
&  Western  R'y  Co.,  17  111.  App.  74 
(intoxicated  person  put  off  train  and 
subsequently  injured  on  station  plat- 
form). 

Chicago,  Burlington  &  Qitincy  R. 
R.  Co.  v.  Wilson,  33  111.  App.  63  (ejec- 
tion). 

Chicago,  Rock  Island  &  PAanc  R. 
R.  Co  v.  Brisbanb,  34  111.  App.  463 
(ejection). 

Toledo,  St.  Louis  &  Kansas  City 
R.  R.  Co.  V,  Kidd.  39  111,  App.  353 
(forcible  ejection). 

Chicaco  &  Alton  R.  R.  Co.  v.  Wil- 
LARO,  31  111.  App.  435  (ejection). 

Ohio  ft  Mississippi  R*y  Co.  v.  Bur- 
row, 3a  111.  App.  161  (ejection). 

Railroad  (5o.  v.  Copb,  36  111.  App. 
97  (ejection). 
Lake  Eru  h.  Western  R.  R.  Co. 


V.  Christison,  39  111.  App.  495  (ejec- 
tion) 

North  Chicago  Street  R.  R.  Co.  v. 
Olds,  40  111.  App.  421  (ejection  from 
street  car;  verdict  for  $2,500  exces- 
sive). 

Lake  Erie  &  Western  R.  R.  Co.  v. 
Quisbnberry,  48  III.  App.  338  (ejec- 
tion). 

Fort  Clark  Street  R.  R.  Co.  v, 
Ebaugh,  49  111.  App.  582  (ejection 
from  street  car). 

Pullman  Palace  Car  Co.  v.  Lee,  49 
111.  App.  75  (ejection  from  sleeping  car). 

St.  Louis,  Alton  &  Terre  Haute 
R.  R.  Co.  V.  Reagan,  52  III.  App.  488 
(malicious  act  in  ejecting  person  from 
train  running  at  rate  of  thirty  miles 
an  hour;  railroad  liable,  whether  per- 
son ejected  was  a  passenger  or  tres- 
passer). 

Railroad  Co.  v,  Doherty,  53  111. 
App.  283  (ejection). 

Railroad  Co.  v,  Adams,  60  111.  App. 
571  (ejection). 

See  also  the  following  actions  in  the 
Illinois  Supreme  Court'. 

Pullman  Palace  Car  Co.  v.  Reed, 
75  111.  125  (ejection  from  sleeping  car 
for  failure  to  produce  ticket  on  de- 
mand; ticket  purchased  but  lost  by 
passenger;  verdict  for  $3,000  exces- 
sive). 

Chicago  City  Railway  Co.  v, 
Henry,  62  111.  143  (verdict  for  $13,000 
for  being  ejected  from  a  street  car  ex- 
cessive, the  injuries  not  being  serioua 
or  permanent). 
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and  his  conduct  was  such  as  to  justify  his  expulsion  from  the  room,  and  in 
a  struggle  with  an  oflScer  who  was  knocked  down  by  a  blow  from  plaintiff, 
the  oflScer  shot  plaintiff  in  the  thigh,  it  was  held  that  the  facts  did  not  war- 
rant a  finding  against  the  railroad  company,  and  judgment  against  it  was 
reversed,  and  that  judgment  for  $700  against  Moffett  (the  officer)  should 
also  be  reversed  and  the  cause  remanded,  as  the  latter,  if  liable  at  all. 
ought  to  respond  only  in  actual  damages. 

Appeal  by  defendants  from  judgpnent  for  plaintiff  in  the  Cir- 
cuit Court,  McLean  County.  The  facts  appear  in  the  opinion. 
Reversed  as  to  railroad  company  ^  and  reversed  and  remanded  as  to 
the  other  defendant, 

Williams  &  Capen,  for  appellants. 

RowELL,  Neville  &  Lindley,  for  appellee. 

BoggrSf  J«  —  The  action  below  was  trespass  by  the  appellee 
to  recover  for  personal  injuries  inflicted  upon  him  by  the  apellant, 
Moffett. 

The  right  to  recover  against  the  appellant  company  is  predi- 
cated upon  the  fact  that  Moffett  was  an  employee  of  the  com- 
pany, and  upon  the  theory  he  was,  at  the  time  the  injuries  were 
inflicted  upon  appellee,  acting  in  the  line  of  his  duty  and  in  the 
course  of  his  employment,  and  while  so  acting  forcibly  and  unlaw- 
fully assaulted  and  injured  the  appellee. 

Moffett  was  ticket  agent  and  telegraph  operator  of  the  appellant 
company  at  Pontiac,  and  on  Sunday,  November  4,  1894,  was  in 
charge  of  its  depot,  including  the  waiting  rooms  for  passengers  at 
that  station. 

About  nine  o'clock  in  the  night  of  that  day,  appellee,  Randolph, 
came  into  the  waiting  room  for  men  in  the  depot.  He  was  in  an 
intoxicated  condition,  and  soon  after  coming  into  the  room 
vomited  upon  the  floor,  and,  without  going  into  details,  we  may 
say  his  condition  and  conduct  was  such  as  to  justify  his  expulsion 
from  the  room. 

Moffett,  who  was  a  crippled  and  lamed  man,  had  before  that 
been  appointed  deputy  sheriff,  for  the  purpose  of  clothing  him 
with  authority  to  preserve  order  in  the  depot,  and  he  carried  an 
officer's  "billy."  He  attempted  to  eject  Randolph,  who  resisted, 
and  a  struggle  ensued. 

We  need  not  here  refer  to  what  occurred  in  the  course  of  the 
struggle  in  the  room,  further  than  to  say  we  have  carefully  read 
the  testimony  relating  to  it,  and  that  it  does  not  appear  Moffett 
used  more  force  than  was  proper  and  necessary  to  remove  Ran- 
dolph from  the  room,  and  that  in  so  doing  the  latter  did  not 
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receive  any  injury  for  which  it  can  be  seriously  claimed  the  judg- 
ment can  be  sustained. 

They  passed  out  of  the  door  to  and  upon  the  platform  and 
there  Moffett  was  knocked  down  by  a  violent  blow  delivered  by 
Randolph,  and  the  latter  received  a  pistol  ball  in  his  thigh  at  the 
hands  of  Moffett.  If  an^^  damages  ought  to  be  awarded,  it  is  for 
the  injury  caused  by  the  wound  from  the  pistol  ball. 

There  is  conflict  in  the  testimony  as  to  which  of  the  parties 
struck  the  first  blow  upon  the  platform. 

The*  testimony  upon  the  part  of  the  appellee  tends  to  show 
that  after  they  were  upon  the  platform  the  appellee  cursed  Moffett 
and  called  him  a  son  of  a  b-^h  and  that  Moffett  struck  or  struck 
at  appellee  with  the  billy,  and  that  appellee  then  struck  Moffett, 
knocked  him  down,  started  to  run  and  Moffett  fired  upon  him. 

The  testimony  upon  the  part  of  appellants  tended  to  show 
that  after  they  had  passed  out  upon  the  platform  and  Moffett  was 
in  the  act  of  turning  about  to  return  to  the  room  the  appellee 
cursed  him,  applied  to  him  the  opprobrious  epithet  before  men- 
tioned and  struck  him  a  violent  blow  in  the  eye,  which,  as  one  of 
the  witnesses  expressed  it,  ** turned  him  a  somersault"  and 
knocked  him  down  upon  the  floor  of  the  platform,  and  that 
Moffett  arose  and  fired  at  appellee  as  he  was  running  away,  etc. 
If  the  testimony  in  either  behalf  be  accepted,  we  think  it  appeared 
beyond  dispute  the  altercation  upon  the  platform  occurred  after 
Moffett  had  accomplished  all  that  his  sense  of  duty  as  agent  of 
the  company  prompted  him  to  do,  and  that  the  appellee  brought 
on  what  was  in  fact  a  second  difficulty,  by  his  own  highly  provok- 
ing and  unjustifiable  language  and  conduct. 

This  being  true,  there  is  no  ground  of  reason  or  law  requiring 
the  appellant  company  to  respond  in  damages  for  his  injuries, 
received  in  the  course  of  such  an  affray. 

The  argument  the  company  owed  the  appellee  the  duty  it  owes 
to  a  passenger  can  have  no  weight. 

The  appellee  testified  he  came  to  the  depot  for  the  purpose 
of  going  on  its  train  to  Chicago,  but  no  train  upon  which  passen- 
gers were  carried  or  were  allowed  to  ride  was  due  to  leave  within 
five  hours  of  the  time  he  came  there.     Freight  trains  were  to 
depart  earlier  and  it  is  most  probable,  from  all  the  testimony,  he 
intended  to  make  his  way  to  Chicago  on  a  freight  train  without 
paying  his  fare. 
He  testified  that  after  he  was  struck  by  the  pistol  ball  fired  by 
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Mofifett  he  ran  four  or  five  blocks  to  the  park;  remained  there 
for  a  time  and  then  returned ;  crept  into  a  stock  car  of  a  freight 
train  while  the  train  was  moving  and  rode  in  the  stock  car  to 
Chicago. 

The  evidence  does  not  disclose  a  right  of  recovery  against  the 
appellant  company,  and  as  to  it  the  judgment  is  reversed  and  the 
cause  will  not  be  remanded.  Nor  are  we  by  any  means  satisfied 
the  verdict  and  judgment  of  $700  ought  to  stand  against  the 
appellant,  Moffett. 

The  injury  to  the  appellee,  though  from  a  pistol  shot,  was  not 
serious,  nor  was  his  actual  damage  great,  and  his  conduct  upon 
the  occasion  in  question  was  disorderly  and  exasperating  in  a 
high  degree.  He  inflicted  upon  Moffett  a  serious  and  highly  pro- 
voking personal  injury,  apparently  sufficient  to  arouse  great  if  not 
irresistible  passion,  under  the  influence  of  which  the  shot  was 
fired.  Moffett,  if  liable  at  all,  ought  to  respond  only  in  actual 
damages.  We  think  the  case,  confined  to  an  issue  between 
Randolph  and  Moffett,  should  be  submitted  to  another  jury. 

The  judgment  against  the  appellant  company  is  reversed  and 
as  to  it  the  cause  is  not  remanded. 

Judgment  as  to  appellant,  Moffett,  reversed,  and  cause  as  to 
him  remanded.     Reversed  and  remanded  accordingly  (i). 


EVANSVILLE  AND  INDIANAPOLIS  RAILROAD 

COMPANY  V.  DARTING. 

Appellate  Courts  Indiana^  November  Term^  i8g2. 
[Reported  in  6  Ind.  App.  375.] 

PASSENGER  ASSAULTED  BY  FELLOW-PASSENGER  —  CONDUCTOR 
AND  BRAKEMAN  FAILING  TO  PREVENT  ATTACK.  —  Where  the  evi- 
dence showed  that  plaintiff  purchased  his  ticket  entitling  him  to  ride  on 


I.  The  judgment  in  the  Randolph 
Case  (above  reported),  contains  the 
following: 

"  The  clerk  will  incorporate  follow- 
ing finding  of  facts  in  the  judgment  of 
reversal  as  to  the  appellant  company: 

**  The  court  finds  from  the  evidence 
that  the  appellant  Moffett  was  not,  at 
the  time  he  fired  the  shot  at  the  appel- 
lee, acting  in  the  line  of  his  duty  or 
course  of  his  employment  as  an  em- 
ployee of  the  appellant  company,  and 


that  evidence  does  not  show  any  in- 
jury was  inflicted  upon  Randolph  by 
Moffett  while  the  latter  was  so  acting 
as  an  employee  or  in  the  line  of  his 
duty  as  such. 

'*  The  court  finds  the  appellant 
Moffett  as  agent  of  the  appellant  com- 
pany, was  authorized  by  the  conduct 
and  condition  of  Randolph  to  use  the 
force  reasonably  necessary  to  eject 
him  from  the  waiting  room  and  that  no 
excessive  force  to  that  end  was  used.** 
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defendant's  passenger  train;  that  he  entered  the  train,  took  a  seat  in  the 
front  end  of  the  car  and  surrendered  his  ticket  to  the  conductor;  that  a  fel- 
low-passenger picked  a  quarrel  with  him  and  finally  was  assaulted  by  the 
passenger  and  others;  and  that  the  conductor  made  no  serious  attempt  to 
prevent  the  attack,  and  that  a  brakeman  encouraged  the  attack,  the  verdict 
for  plaintiff  was  justified  (i). 

From  the  Clay  Circuit  Court.  The  facts  sufficiently  appear  in 
the  opinion.    Judgment  far  plaintiff  in  court  below  affirmed. 

J.  E.  Iglehart,  E.  Taylor  and  G.  A.  Knight,  for  appellant. 

J.  A.  McNuTT,  R.  Fisher  and  A.  Payne,  for  appellee. 

Gavin,  J.  —  This  is  an  action  to  recover  damages  by  reason 
of  an  assault  and  battery  upon  appellee,  by  a  fellow-passenger, 
negligently  permitted  by  appellant. 

The  only  objections  urged  to  the  complaint  are  that  it  fails  to 
show  that  the  train  boarded  by  appellee  was  a  passenger  tr^in, 
and  that  he  was  a  passenger.  While  these  facts  are  not  directly 
alleged  in  so  many  words,  they  are  plainly  apparent,  and  are 
necessarily  included  when  all  the  allegations  of  the  complaint  are 
considered,  and  this  is  sufficient  to  withstand  a  demurrer.  Byard 
V,  Harkrider,  io8  Ind.  376;  Douthit  v.  Mohr,  116  Ind.  482. 

Under  the  motion  for  a  new  trial,  objection  is  made  to  a  part 
of  one  instruction  given,  upon  the  ground  that  it  contains  a  state- 
ment of  a  principle  of  law  outside  of  the  real  issue  in  the  case. 
Granting  this  to  be  true,  we  do  not  think  that  any  harm  could 
have  resulted  to  appellant  therefrom.  The  correctness  of  an 
instruction  is  not  to  be  determined  by  dissecting  it,  and  consider- 
ing separately  each  detached  part,  but  it  is  to  be  considered  as  a 
whole,  and  thus  considered  we  are  satisfied  the  jury  could  not 

I.  Among  other  actions  in  the  Indi-  Cooper,  6  Ind.  App.  202  (assault  by 

aoa  Appellate  Court  relating  to  As-  brakeman). 

SAULTs  upon    and  Ejection   of  Pas-  Chicago  &  Erie  R.  R.  Co.  v.  Field, 

SKNCERs,  etc.,  are  the  following:  7  Ind.  App.  172  (ejection). 

EvANsviLLB  &  I.  R.  R.  Co.  v.  Gil-  Pittsburgh,  Cin.  Chic.  &  St.  L.  R'y 

MORE,  I  Ind.  App.  468  (ejection).  Co.   v,   Lightcap.   7    Ind.    App.    249 

Chicago,  St.   L.  &  P.  R.  R.  Co.  v.  (threat  to  eject  for  refusal  to  pay  extra 

Graham,  3  Ind.  App.  28  (ejection).  fare). 

Louisville,  N.  A.  &  C.  R'y  Co.  v.  Lake  Erie  &  Western  RV  Co.  v, 

Conrad,  4  Ind.  App.  83  (ejection).  Arnold,  8  Ind.  App.  297  (ejection). 

Lake  Erie  &  W.  R.  R.  Co.  v.  Mays,  Chicago  &  Erie  R'y  Co.  v,  Ault, 

4  Ind.  App.  413  (ejection).  10  Ind.  App.  661  (ejection). 

Lake  Erie  &  W.  R.  R.  Co.  v.  Close,         Cleveland,    Cin.  Chic.   &    St.   L. 

5  Ind.  App.  444  (ejection).  R*Y  Co.  v.  Beckett,  ii  Ind.  App.  547 
EvANSviLLE  &  Richmond  R.  R.  Co.     (ejection). 

V.  Kyte,  6  Ind.  App.  52  (ejection).  R.  R.  Co.  v.  Cates,  14  Ind.  App.  17a 

Ikdianapous     Union    R'y    Co.    v,     (ejection). 
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have  been,  and  were  not,  misled  by  the  announcement  of  the 
proposition  of  law  complained  of,  even  in  itself  irrelevant  to  the 
case  in  hand.  Louisville,  etc.,  R.  R.  Co.  z/.  Kelly,  92  Ind. 
371  (i);  Elliott's  App.  Procedure,  570. 

It  is  also  insisted  quite  earnestly  that  the  verdict  of  the  jury 
was  not  sustained  by  the  evidence.  We  have  considered  the 
evidence  carefully,  and  are  satisfied  that  there  was  abundant  evi- 
dence to  sustain  the  verdict  on  all  material  points. 

The  evidence  fairly  proves,  that  appellee  purchased  his  ticket 
entitling  him  to  ride  on  appellant's  passenger  train;  that  he 
entered  the  train,  took  a  seat  in  the  front  end  of  the  car,  and 
surrendered  his  ticket  to  the  conductor;  that  a  fellow -passenger 
endeavored  to  get  up  a  quarrel  with  him ;  and  finally,  after  con- 
siderable discussion  and  commotion,  he  and  several  others,  without 
cause,  committed  a  violent  assault  and  battery  upon  him.  The 
conductor  was  in  the  car  during  the  entire  time.  That  there  was 
to  be  a  difficulty  was  apparent  to  a  number  of  the  passengers, 
two  of  whom  called  the  conductor's  attention  to  the  fact,  and 
requested  him  to  stop  it.  To  one  of  these,  a  woman,  he  replied 
that  if  there  was  a  fight  she  could  squat  between  the  seats. 
Although  he  had  good  reason  to  apprehend  trouble,  he  made  no 
serious  effort  to  prevent  the  attack,  and  when  it  finally  occurred, 
in  the  front  part  of  the  car,  he  promptly  sought  the  rear  part  of 
the  car  to  **stop  the  train."  There  is  also  evidence  that  a  brake- 
man  present  encouraged  the  attack. 

There  is  nothing  to  show  that  by  proper  effort  upon  the  part  of 
the  trainmen  the  assault  might  not  have  been  prevented.  On  the 
contrary,  the  jury  might  well  have  found,  as  they  evidently  did 
find,  that  with  such  effort  the  injury  might  have  been  prevented. 

The  rule  is  established  that  it  is  the  duty  of  carriers  to  protect 
their  passengers  from  violence,  even  of  their  fellow-passengers, 
where  this  can  be  accomplished  by  the  exercise  of  proper  care. 
Louisville,  etc.,  R.  R.  Co.  v.  Kelly,  supra;  2  Wood's  Railway 
Law,  1 177;  Chicago,  etc.,  R.  R.  Co.  v.  Mehlsack,  131  111.  61 ; 
Britton  v.  Atlanta,  etc.,  R.  W.  Co.,  88  N.  C.  536  (2);  Goddard 
V,  Grand  Trunk  R.  W.  of  Canada,  57  Me.  202  (3), 

The  judgment  is  affirmed. 

1.  See  this  case  reported  in  this  vol-  North  Carolina  cases  in  this  volume* 
ume,  post,  post, 

2.  See  this  case  reported   with   the         3.  See   this  case  reported  with  the 

Maine  cases  in  this  volume,  post. 
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EVANSVILLE  AND  CRAWFORDSVILLE  RAILROAD 

COMPANY  V.  BAUM. 

Supreme  Courts  Indiana^  May  Terniy  iS66, 
[Reported  in  26  Ind.  70.] 

LIABILITY  OF  MASTER  FOR  ACTS  OF  SERVANT.  —A  master  is  ordina- 
rily responsible  for  the  consequences  resulting  to  others  from  the  negligence 
or  want  of  skill  with  which  his  employees  do  his  business.  But  for  a  wil- 
ful and  malicious  trespass  of  a  servant,  not  commanded  or  ratified  by  the 
master,  but  perpetrated  to' gratify  the  private  malice  of  the  servant,  under 
mere  color  of  discharging  the  duty  which  he  has  undertaken  for  his  master, 
no  action  will  lie  against  the  master.  But  if  the  act  of  the  servant  was 
necessary  to  accomplish  the  purpose  of  his  employment  and  was  intended 
for  that  purpose,  then  it  was  implied  in  the  employment,  and  the  master  is 
liabl*;,  though  the  servant  may  have  executed  it  wilfully  and  maliciously. 
These  rules  apply  equally  to  corporations  as  to  private  individuals. 

ASSAULTED  BY  CONDUCTOR  AND  FORCIBLY  EJECTED  FROM  TRAIN 
—  PLEADING.  —  Where  a  complaint  alleged  that  the  plaintiff  had  paid 
bis  fare  and  was  seated  in  the  car,  when  he  was  violently  assaulted  and 
beaten,  and  ejected  from  the  car,  by  a  servant  of  the  company;  that  the 
duty  and  employment  of  said  servant  was  to  provide  seats  for  passengers 
and  exercise  care  for  their  comfort,  and  that  he  then  had  charge  of  said  car 
and  committed  said  trespass  in  the  course  of  his  business  as  such  servant. 
//>/</,  that  the  expulsion  of  the  plaintiff  from  the  car,  where  he  lawfully 
was,  if  done  without  unnecessary  violence,  would  give  a  right  of  action 
against  the  company,  and  as  this  state  of  facts  might  have  been  proved 
under  the  allegations  of  the  complaint,  a  demurrer  to  the  complaint  was 
correctly  overruled. 

Appeal  from  the  Vandenburgh  Circuit  Court.  The  facts 
appear  in  the  opinion.    Judgment  for  plaintiff  reversed. 

A.  Iglehart,  for  appellee. 

J.  M.  Shackelford  and  C.  Denby,  for  appellee. 

Frazer«  J.  —  This  was  a  suit  by  Baum  against  the  appellant. 
The  complaint  was  in  two  paragraphs.  In  the  first  it  was  alleged 
that  the  plaintiff,  being  a  passenger  upon  the  defendant's  road, 
having  paid  his  fare  and  being  seated  in  one  of  its  cars  at  the 
proper  time  to  be  transported  to  Vincennes,  was  violently  assaulted 
and  beaten,  and  thereby  injured  and  disabled,  and  also  forcibly 
ejected  from  the  car  by  one  Wilson,  an  agent  and  servant  of  the 
defendant,  who  had  chaise  of  the  car  as  such ;  that  one  of  the 
duties  of  Wilson,  as  such  servant,  was  to  provide  seats  for  pas- 
sengers and  exercise  care  for  their  comfort,  and  that  he  committed 
the  violence  upon  the  plaintiff  in  the  course  of  his  business  as  sucVl 
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servant.  The  second  paragraph  differs  from  the  first  merely  in 
the  fact  that  it  complains  that,  having  purchased  a  ticket,  the 
defendant  refused  to  take  him  on  its  cars,  or  carry  him  as  a  pas- 
senger, though  its  servants  had  notice  that  he  had  bought  and 
paid  for  a  ticket. 

The  defendant  unsuccessfully  questioned  the  sufficiency  of 
each  paragraph  of  the  complaint  by  demurrer,  and  assigns  for 
error  the  action  of  the  court  below  thereon. 

The  only  objection  made  here  to  the  second  paragraph  is  that 
it  does  not  aver  an  offer  to  pay  fare  or  deliver  up  his  ticket.  The 
point  is  not  much  pressed,  however,  and  we  think  it  is  not  well 
taken.  It  is,  in  effect,  alleged  that  he  had  paid  his  fare,  and  that 
the  defendant's  servants  in  charge  knew  it.  Surely  he  was  not 
required  to  pay  it  a  second  time;  and  we  know  of  no  rule  of  law 
requiring  him  to  deliver  up  his  ticket  before  being  admitted  to 
the  car.  If  the  defendant  had  such  a  regulation  it  must  be 
shown. 

The  first  paragraph  of  the  complaint  presents  a  question  of 
more  difficulty.  We  think  that  it  shows  that  the  employee, 
Wilson,  had  general  charge  and  control  of  the  car  in  which  the 
plaintiff  was  seated,  and  that  it  does  not  appear  by  the  averments 
that  his  duties  were  confined  to  providing  seats  for  passengers, 
and  caring  for  their  comfort.  The  violence  committed  by  him 
was  not,  therefore,  as  is  insisted  for  the  appellant,  wholly  dis- 
connected with  the  business  which  he  was  employed  to  do,  assum- 
ing, as  we  must  on  demurrer,  that  the  paragraph  is  true.  The 
case  made  then  is  one  where  the  servant  needlessly  does  an  act, 
under  color  of  his  employment,  in  a  brutal  and  inhuman  manner, 
wilfully  and  violently,  without  express  authority  from  the  master 
to  use  such  brutality ;  and  a  question  presented  and  discussed  is 
whether,  in  such  a  case,  the  xtidixxxn**  responekat  superior*  applies. 

A  master  is  responsible,  ordinarily,  for  the  consequences  result- 
ing to  others  from  the  negligence  or  want  of  skill  with  which  his 
employees  do  his  business.  This  responsibility  results  from  the 
duty  which  he  owes  to  others,  as  a  member  of  the  community,  to 
employ  careful  and  skilful  servants,  to  the  end  that  his  fellow- 
men  may  not  suffer  by  the  negligence  or  ignorance  with  which  the 
master's  business  is  done.  It  is  but  a  reasonable  requirement, 
easily  fulfilled,  and  the  law  in  this  respect  requires  merely  the 
performance  of  that  which  a  proper  care  for  the  rights  of  third 
persons  would  demand.     But  a  wilful  and  malicious  trespass  of 
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the  servant,  not  commanded  or  ratified  by  the  master,  but  evi- 
dently perpetrated  to  gratify  the  private  hate  or  malignity  of  the 
servant,  under  mere  color  of  discharging  the  duty  which  he  has 
undertaken  for  his  employer,  has  been  held  by  a  uniform  and 
unbroken  current  of  decisions  ever  since  McManus  v.  Crickett, 
I  East,  io6  (i),  to  give  no  right  of  action  against  the  master. 
The  servant  himself  is,   in  such  case,  held  to  be  liable  to  the 
injured  party,  though  he  is,  in  general,  not  so  liable  to  strangers 
for  the  consequences  of  mere  negligence  in  the  course  of  his 
employment.     Story  on  Agency,  §  308,  and  cases  cited  in  the 
note;   Richmond,  etc.,  Co.    v.    Vanderbilt,    i   Hill  (s.   C.)  480; 
Vanderbilt  v.  Richmond  Turnpike  Co.,  2  Comst.  479;  Wright  v. 
Wilcox,  19  Wend.  343 ;  Hibbard  v.  New  York  and  Erie  R.  R. 
Co.,  15  N.  Y.  455;  Illinois  Central  R.  R.  Co.  v.  Downey,  18  111. 
259;  TuUer  v,  Voght,  13  111.  277;  Johnson  v.  Barber,  5  Oilman, 
425.     It  is  not  to  be  understood,  however,  that  the  master  is 
never  liable  for  the  wilful   and   malicious   acts  of   the   servant 
unless  he  has  directed  those   specific   acts  to   be  done.     The 
rule  is  not  so  broad  as  that.     If  the  act  of  the  servant  complained 
of  was  necessary  to  be  done  to  accomplish  the  purpose  of  the 
servant's  employment  —  if  it  was  essential  as  a  means  to  attain 
the  end  directed  by  the  master,  and  was  intended  for  that  pur- 
pose, then  it  was  implied  in  the  employment,  aitd  the  master  is 
liable,  though   the  servant  may   have   executed  it  wilfully  and 
maliciously.     But  when  it  is  unnecessary  to  the  performance  of 
the  master's  service,  and  not  really  intended  for  that  purpose,  but 
is  committed  by  the  servant  merely  to  gratify  his  own  malice, 
though  under  pretense  of  executing  his  employment,  it  is  not 
done  to  serve  the  master,  and  is  not,  in  fact,  within  the  scope  of 
the  employment,   and    the    master,    is,    therefore,    not    liable. 
Gregory  v.  Piper,  9  B.  &  C.  591  (2);  Croft  v.  Alison,  4  B.  &  Aid. 

1.  In  McMaons  v.  Crickett,  i  East,  master  is  liable  in  trespass  for  an  act 
106  ,  it  was  held  that  a  master  is  not  done  by  his  servant,  in  the  course  of 
liable  in  trespass  for  the  wilful  act  of  executing  his  orders  with  ordinary 
his  servant,  as  by  driving  his  master's  care;  and,  therefore,  where  a  master 
^^rriage  against  another,  done  without  ordered  his  servant  to  lay  down  a 
the  direction  or  assent  of  the  master;  quantity  of  rubbish  near  his  neighbor's 
bat  he  is  liable  to  answer  for  any  wall,  but  so  that  it  might  not  touch  the 
damage  arising  to  another  from  the  same,  and  the  servant  used  ordinary 
Negligence  or  unskilfulness  of  his  care  in  executing  the  orders  of  his 
servant  acting  in  his  employ.  master,  but  some  of  the  rubbish  natur. 

2.  In  Gregory  v.  Piper,  9  B.  &  C.  ally  ran  against  the  wall,  the  masx^^ 
591,  4  M.  &  R.  500,  it  was  held  that  a  was  liable  in  trespass. 
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590  (i).  Under  the  circumstances  last  enumerated  it  is  not  easy 
to  perceive  in  the  nature  of  things,  any  just  reason  for  holding 
the  master  responsible.  It  will  not  do  to  say  that  he  shall  answer 
in  damages,  because,  by  employing  the  servant,  he  gives  him 
opportunity  to  maltreat  those  with  whom  he  comes  in  contact  in 
discharging  his  duties.  That  reason  would  hold  the  shopkeeper 
for  any  outrage  committed  by  his  clerk  upon  a  customer;  the 
mechanic  for  the  like  conduct  of  his  journeyman ;  and,  indeed,  it 
would  be  equally  applicable  to  almost  every  department  of  busi- 
ness, in  the  conduct  of  which  it  is  necessary  or  convenient  to 
employ  assistants  to  deal  with  the  public.  Even  the  innkeeper, 
whose  cook  feloniously  mingles  poison  with  the  food  of  a  guest, 
must  then  respond  in  damages  for  the  injury.  Nor  will  sound 
policy  maintain  the  application  of  a  rule  of  law  to  railways  or  cor- 
porations, on  this  subject,  which  shall  not  be  alike  applied  to 
others,  as  has  been  intimated  in  some  quarters.  The  suggestion 
is  not  fit  to  be  made,  much  less  sanctioned  in  an)'  tribunal  pre- 
tending to  administer  justice  impartially.  7  Eng.  L.  &  E.  R.  459. 
Standing  in  opposition  to  the  law  thus  settled  by  innumerable 
cases,  only  a  few  of  which  we  have  deemed  it  necessary  to  cite, 
is  the  case  of  the  Pennsylvania  R.  R.  Co.  v,  Vandiver,  42  Penn. 
St.  265;  15  Ark.  118;  and  ^  dictum  m  Seymour  z;.  Greenwood, 
30  Law  J.  (Exch.)  189  [327]  (2),  with  the  observations  in  Red- 
field  on  Railways,  380,  note.  The  Pennsylvania  case  seems  to 
have  been  based  on  a  dictum  of  the  Chief  Baron  in  Seymour  v. 
Greenwood,  supra.  The  point  was  not  involved  in  the  latter  case, 
and  the  remark  upon  it  cannot,  therefore,  be  regarded  as  authority. 
It  is  quite  probable,  from  an  examination  of  the  opinion  in  the 
Pennsylvania  case,  that  the  authorities  upon  the  subject  were  not 
very  fully  considered  by  the  court,  for  they  are  not  reviewed  or 


1.  In  Croft  V.  Alison,  4  B.  &  A.  590, 
it  was  held  that  where  a  servant  wan- 
tonly, and  not  in  the  execution  of  his 
master's  orders,  struck  the  plaintiff's 
horses,  and  thereby  produced  an  acci- 
dent, the  master  was  not  liable;  but 
where  he  so  struck  them  in  the  course 
of  his  employment,  although  injudi- 
ciously, the  master  was  responsible. 

2.  In  Seymour  v.  Greenwood,  30  L. 
J.  Exch.  327,  7  H.  &  N.  355,  8  Jur.  N. 
S.  214,  9  W.  R.  785,  4  L.  T.  N.  S.  833, 


it  was  held  that  a  master  is  liable  for 
injury  caused  by  the  wanton  and  vio> 
lent  conduct  of  his  servant  in  the  per- 
formance of  an  act  within  the  course 
of  his  employment.  Therefore,  where 
the  guard  of  an  omnibus,  in  removing 
therefrom  a  passenger  whom  he 
deemed  to  be  drunk,  forcibly  dragged 
him  out,  and  threw  him  upon  the 
ground,  whereby  he  was  seriously  in- 
jured,  the  owner  of  the  omnibus  was 
liable. 
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alluded  to.     The  Arkansas  case  cites  no  authority  in  its  support. 

Mr.  Redfield's  discussion  evinces  an  evident  misapprehension  of 
the  scope  of  Lord  Kenyon's  opinion  in  the  leading  case  of 
McManus  v.  Crickett,  supra^  and  of  the  point  actually  involved. 
It  is  true  that  that  case  might  have  been  disposed  of  solely  upon 
the  point,  merely  technical,  that  trespass  would  not  lie  against  a 
master  for  the  act  of  the  servant.  But  the  court  proceeded  fur- 
ther, as  it  might  properly,  and  passed  upon  the  question  whether 
the  master  was  at  all  liable  for  the  wilful  act  of  the  servant,  done 
without  his  direction  or  assent.  This  has  ever  since  been  so 
understood  by  elementary  writers,  as  well  as  by  the  courts  of 
England  and  this  country.  The  decision  then  made  has  been  so 
long  followed,  and  so  uniformly  deemed  to  settle  the  law  upon  the 
question,  that  its  correctness  cannot  now  be  regarded  as  open  for 
discussion. 

What  has  been  said  disposes  also  of  the  question  made  upon 
the  action  of  the  court  in  sustaining  a  demurrer  to  the  first  para- 
graph of  the  answer,  which  alleged  that  it  was  no  part  of  the  serv- 
ant's duty  to  remove  persons  from  the  car,  and  that  the  expulsion, 
beating,  etc.,  were  done  by  him  wilfully  and  of  his  own  malice. 
But  the  expulsion  of  the  plaintiff  from  the  car,  where  he  lawfully 
was,  and  had  a  right  to  be,  as  appears  by  the  first  paragraph  of 
the  complaint,  if  done  without  unnecessary  violence,  would  give 
him  a  right  of  action ;  and  this  might  have  been  proved  under 
the  allegations  of  that  paragraph.  We  think,  therefore,  that  the 
demurrer  to  it  was  properly  overruled. 

The  second  and  third  paragraphs  of  the  answer  were  addressed 
to  the  second  paragraph  of  the  complaint,  and  admit  a  refusal  b}^ 
the  defendant's  servant  to  carry,  but  allege  that  he  had  no 
authority  to  do  so,  and  that  the  defendant,  having  learned  of 
such  refusal,  offered  to  carry  the  plaintiff  on  the  same  train,  and 
on  any  of  its  trains  since. 

We  perceive  no  reason  why  these  paragraphs  were  not  good, 
and  none  is  suggested.  It  seems  to  us  that  it  was  error  to 
adjudge  them  bad  on  demurrer. 

But  inasmuch  as  a  general  denial  was  subsequently  filed,  under 
which  the  facts  alleged  in  each  of  the  paragraphs  of  the  answer 
already  alluded  to  would  have  been  admissible  in  evidence,  we 
would  not  reverse  the  case  in  consequence  of  the  action  had  upon 
the  demurrer  to  those  paragraphs. 

The  evidence  is  in  the  record,  and  utterly  fails  to  make  a  case 
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against  the  defendant.  It  falls  far  short  of  sustaining  even  the 
allegations  of  the  first  paragraph  of  the  complaint,  as  to  the 
assault  and  battery  (which  we  have  seen  were  insufficient,  if  true), 
for  there  was  not  only  no  proof  that  the  servant  who  committed 
the  outrage  had  general  charge  of  the  car,  but  the  contrary  was 
distinctly  shown,  and  that  it  was  no  part  of  his  duty  to  interfere 
with  persons  seated  within  it.  Under  such  circumstances  the 
verdict  should  have  been  promptly  set  aside.  The  judgment  is 
reversed,  with  costs,  and  the  cause  remanded,  with  directions  to 
the  court  below  to  grant  a  new  trial. 

FAILURE  TO  PRODUCE  TICKET— EJECTION  FROM 
TRAIN  —  DAMAGES.  —  In  an  action  by  plaintiff  against  defend- 
ant to  recover  damages  for  the  ejection  of  the  plaintiff  from  the 
railway  carnage  of  the  defendant  by  its  agent  and  servant,  the  con- 
ductor of  a  train,  at  the  town  of  Windfall,  in  the  State  of  Indiana, 
the  plaintiff  having  purchased  a  ticket  at  Chicago  for  passage  from 
that  place  to  New  Castle,  in  the  State  of  Indiana,  it  appeared  that 
the  plaintiff  took  a  seat  in  the  railway  carriage,  and  soon  after  leav- 
ing Chicago  the  conductor  took  up  his  ticket,  but  without  giving 
him  any  check,  or  anything  showing  that  he  was  entitled  to  be 
carried  to  New  Castle.  Before  arriving  at  the  town  of  Windfall, 
there  seems  to  have  been  a  change  of  conductors,  and  the  plaintiff 
having  nothing  to  show  that  he  had  paid  his  passage  to  New  Castle, 
except,  perhaps,  his  check  for  his  trunk,  and  refusing  to  pay  any 
further  fare,  he  was  required  to  leave  the  train  at  the  town  of  Wind- 
fall by  the  new  conductor.  This  occurred  about  three  o'clock  a.  m. 
The  plaintiff's  trunk  went  on  to  New  Castle,  and  the  plaintiff  himself 
arrived  next  day,  by  another  train.  On  the  trial  in  Delaware  Circuit 
Court,  plaintiff  recovered  $500  damages  from  which  defendant 
appealed  on  the  ground  of  insufficient  evidence  and  excessive  dam- 
ages. The  Supreme  Court  held  that  a  case  was  made  out  by  the 
evidence  and  that  the  damages  were  not  excessive.  Judgment 
affirmed.  Supreme  Caurty  Indiana^  May  Term^  i8j2,  PITTS- 
BURGH, CINCINNATI  AND  ST.  LOUIS  RAILWAY  GO.  v. 
HENNIGH,   39  Ind.  509. 

FORCIBLE  EJECTION  FROM  TRAIN  —  SICK  PASSENGER. 
—  In  an  action  to  recover  damages  for  forcible  ejection  from 
defendant's  train  whereby  plaintiff  was  seriously  injured,  the  defense 
being  that  plaintiff  had  indecently  assaulted  a  female,  plaintiff 
recovered  judgment.  On  appeal  to  the  Supreme  Court,  the  court 
discussed  at  some  length  the  liability  of  a  master  for  the  acts  of  his 


Carrier  of  Persons. 


207 


servants  and  cited  a  number  of  authorities  (i).  In  reviewing  the 
evidence  the  court  (per  Buskirk,  J.)  said:  **  We  have  carefully 
read  all  the  evidence,  and  are  entirely  satisfied  that  it  fully  supports 
the  verdict.  The  appellee  was  dangerously  sick  and  was  lying  down 
on  his  seat.  A  female  passenger  informed  the  conductor  that  the 
appellee  had  put  his  arm  under  the  seat  and  had  taken  hold  of  her 
ankle.  When  the  appellee  was  informed  of  the  charge,  he  promptly 
denied  it.     The  conductor  made  no  inquiry  of  other  passengers,  but 


I.  In  the  Anthony  Case  (above  re- 
ported), the  court,  in  reference  to  lia- 
bility of  master  for  acts  of  servant, 
cited  Evansviiie  Crawfordsville  R. 
R.  Co.  tf.  Baum,  26  Ind.  70,  8  Am. 
Neg.  Cas.  201,  ante;  and  Jefferson ville 
R.  R.  Co.  V.  Rog^ers,  38  Ind.  116  (see 
next  paragraph  of  this  note). 

The  court,  in  referring  to  the  Baum 
Case  {supra\  cited  Jeffersonville  R. 
R.  Co.  V.  Rogers,  38  Ind.  116  (an  ac- 
tion for  ejection),  and  said:  '*  In  that 
case  Worden,  Ch.  J.,  in  speaking  for 
the  court,  sars: 

"  We  think  it  is  well  settled  that  a 
corporation  is  liable  for  the  wilful  acts 
and  torts  of  its  agents  committed 
within  the  general  scope  of  their  em- 
ployment, as  well  as  acts  of  negli- 
gence; and  that  the  corporation  is 
thus  bound,  although  the  particular 
acts  were  not  previously  authorized, 
nor  subsequently  ratified,  by  the  cor- 
poration. Thus,  in  a  late  case.  Rams- 
den  V.  Boston  &  Albany  R.  R.  Co.,  104 
Mass.  117.  it  is  held  that  a  railroad 
corporation  is  responsible  for  an  as- 
sault and  battery  by  the  conductor  of 
one  of  its  trains  upon  a  passenger  in 
seising  or  attempting  to  seize  his  prop- 
erty to  enforce  payment  of  fare.  We 
quote  the  following  passages  from  the 
opinion  of  the  court  in  that  case: 

"  'A  railroad  corporation  is  liable, 
to  the  same  extent  as  an  individual 
would  be,  for  an  injury  done  by  its 
servant  in  the  course  of  his  employ- 
aenL  Moore  v.  Fitchburg  R.  R. 
Corp.,  4  Gray,  465;  Hewett  v.  Swift,  3 
Allen,  4ao;    Holmes  v.  Wakefield,  12 


Allen,  580.  If  the  act  of  the  servant 
is  within  the  general  scope  of  his  em- 
ployment, the  master  is  equally  liable, 
whether  the  act  is  wilful  or  merely 
negligent;  Howe  v.  Newmarch,  12 
Allen,  49;  or  even  if  it  is  contrary  to 
an  express  order  of  the  master.  Phila- 
delphia and  Reading  R.  R.Co.  z^.  Derby, 
14  How.  468.  The  conductor  of  a  rail- 
road train,  from  the  necessity  of  the 
case,  represents  the  corporation  in  the 
control  of  the  engine  and  cars,  the 
regulation  of  the  conduct  of  the  pas- 
sengers, as  well  as  the  subordinate 
servants  of  the  corporation,  and  the 
collection  of  fares.  He  may  even 
eject  a  passenger  for  not  paying-  fs^re. 
O'Brien  v,  Boston  and  Worcester  R.  R. 
Co.,  15  Gray,  20.  It  has  been  ad- 
judged by  this  court  that  if,  in  the  ex- 
ercise of  his  general  discretionary 
authority,  he  wrongfully  ejects  a  pas- 
senger who  has  in  fact  paid  his  fare, 
or  uses  excessive  and  unjustifiable 
force  in  ejecting  a  passenger  who  has 
not  paid  his  fare,  and  injures  him  by 
a  blow  or  kick,  or  by  compelling  him 
to  jump  off  while  the  train  is  in  mo- 
tion; in  either  case,  the  corporation  is 
liable.' 

*'  We  deem  it  unnecessary  to  cite 
further  authorities  upon  this  point. 
The  principle  lying  at  the  foundation 
of  the  doctrine  is  as  old  as  the  common 
law,  and  is  embodied  in  the  maxim, 
qui  fact t  per  a/iufn,  facit  per  se^  and  is 
as  applicable  to  corporations  as  to  in- 
dividjuals.  Doubtless,  if  a  servant  or 
agent  commit  a  tort  out  of  the  scope 
of  his  agency  or  employment  and  not 
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stopped  the  train  in  the  woods,  in  the  night-time,  and  with  the 
assistance  of  other  employees  forcibly  ejected  the  appellee  from  the 
cars.  The  appellee  fell  into  a  cow-pit  full  of  water  and  sprained  his 
ankle.  The  appellee  informed  the  conductor  that  he  was  very  sick, 
and  requested  that  he  might  be  permitted  to  ride  in  the  smoking  car, 
but  his  request  was  refused,  and  he  was  ejected  and  compelled  in 
his  weak  and  enfeebled  condition  from  sickness,  and  with  a  sprained 
ankle  and  wet  clothes,  to  wander  from  house  to  house  in  the  night- 
time, and  in  a  strange  locality,  seeking  some  place  to  stay.  He 
was  confined  for  several  weeks  by  his  ankle  and  put  to  much 
expense,  besides  his  physical  suffering  and  mental  anxiety.  It  was 
very  clearly  proved  on  the  trial  that  the  appellee  was  not  guilty  of 
any  indecent  or  improper  conduct,  which  fact  the  conductor  might 
have  learned  by  inquiry.  The  zeal  of  the  conductor  was  not  tem- 
pered with  wisdom  and  prudence.  We  are  not  prepared  to  say  that 
the  verdict  was,  under  the  circumstances,  excessive.  We  think  it 
was  fully  justified  by  the  evidence."  Judgment  affirmed.  Suprenu 
Court,  Indiana,  November  Term,  1873,  INDIANAPOLIS,  PERU  AND 
CHICAGO  R.  R.  CO.  V.  ANTHONY,  43  Ind.  183 

INTOXICATED  PERSON  EJECTED  FROM  TRAIN.  —  A  rail- 
road company  is  not  bound  to  receive  any  person  as  a  passenger 
who  is  drunk  to  such  a  degree  as  to  be  disgusting,  offensive,  dis- 
agreeable, or  annoying,  and  a  person  so  drunk  as  to  be  likely  to  vio- 
late the  common  proprieties,  civilities,  and  decencies  of  life,  has  no 
right  to  a  passage  while  in  that  condition.  The  comfort  and  con- 
venience of  passengers  generally  must  be  protected,  their  opinions 
and  feelings  regarded,  and  proper  decorum  observed;  and  although 
in  a  railroad  passenger  car,  neither  the  highest  breeding  of  the  draw- 
ing-room, nor  the  fastidious  delicacy  of  the  parlor,  is  required,  yet 
he  behavior  of  all  persons  therein  should  be  becoming  to  the  place 
and  the  general  character  of  the  passengers.  Slight  intoxication, 
such  as  would  not  be  likely  to  seriously  affect  the  conduct  of  the 
person  intoxicated,  would  not  be  sufficient  ground  to  refuse  him 
passage  in  a  public  car,  although  his  behavior  might  not  be  in  all 

connected  with  it  the  principal  would  "  The  passenger  who  refuses  to  pay 

not  be  liable   therefor  unless  he  pre-  fare  is  from  that  moment  an  intruder, 

viously    authorized    or    subsequently  and  wrongfully  on  the  train.     He  has 

ratified  the  act.     Such,  however,  is  not  no  lawful  right  to  be  carried  gratis  to 

the  case  here.'*  the  next  station.     This  is  too  plain  to 

See  also  former  appeal  in  Jefferson-  admit  of  debate.     It  follows,  that  he 

▼ille  R.  R.  Co.   V.  Rogers,   28  Ind.  i,  may  be  expelled  at  once." 
where  the  court  (per  Frazer,  J.)  said: 
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respects  strictly  becoming.  So  held  in  an  action  to  recover  dam- 
ages for  alleged  forcible  ejection  from  a  train  of  defendants'  where 
the  defense  was  intoxication  of  plaintiff.  Judgment  for  plaintiff  in 
Pulaski  Circuit  Court  reversed  on  the  ground  of  error  in  sustaining 
demurrer  to  answer.  Supreme  Courts  Indiana^  November  Term^ 
1877.  PITTSBURGH,  CINCINNATI  AND  ST.  LOUIS  RAILWAY 
CO.  V.  VANDYNE,  57  Ind.  576. 


NONPAYMENT  OF  FARE  DEMANDED  ON  TRAIN  —  EJEC- 
TION —  EXCESSIVE  DAMAGES.  —  In  an  action  to  recover  dam- 
ages for  ejection  from  train  for  nonpayment  of  extra  fare,  plaintifif 
recovered  judgment  in  the  Huntington  Circuit  Court  for  $500  dam- 
ages, from  which  the  defendant  company  appealed.  On  appeal  the 
Supreme  Court  said:  **  Before  considering  any  question  arising  on 
the  instructions  given  or  refused,  we  may  properly  give  a  brief 
statement  of  the  case  made  by  the  evidence.  The  appellee  was  a 
witness  on  the  trial  in  his  own  behalf,  and  we  give  the  substance  of 
his  evidence  as  follows:  About  the  21st  day  of  August,  1873,  he 
got  on  the  appellant's  cars  at  Lagro  to  go  to  Huntington,  and  paid 
his  fare  on  the  train  to  the  conductor,  who  charged  him  sixty-five 
cents  for  the  trip,  which  was  ten  cents  more  than  what  he,  the 
appellee,  thought  was  the  usual  fare  between  those  places.  On  the 
ayth  day  of  August,  1873,  he  got  on  the  appellant's  cars  at  Wabash 
to  go  to  Lagro,  and  paid  his  fare  on  the  train  to  the  conductor,  who 
charged  him  thirty-five  cents  for  the  trip,  or  ten  cents  more  than  he 
had  ever  paid  between  those  places;  and,  although  he  had  fre- 
quently rode  on  the  appellant's  road  between  those  points,  some- 
times with  and  sometimes  without  tickets,  he  had  always  paid  the 
same  fare,  to  wit,  twenty-five  cents.  On  the  evening  of  August 
28th,  1873,  he  got  on  the  appellant's  cars  at  Antioch,  to  go  from 
that  place  to  Lagro;  and  "when  the  conductor  came  along  and 
asked  me  for  my  fare,  I  asked  him  what  it  was  to  Lagro?  He 
replied,  forty  cents.  I  told  him  I  thought  he  was  mistaken.  He 
remarked  that  it  was  forty  cents.  I  said  to  him,  *  You've  carried 
me  twice  before  this;  once  last  evening;  don't  you  remember 
it?'  He  said  he  did.  Then  he  said  to  me:  *  Do  you  say  you  will 
not  pay  me  forty  cents? '  I  told  him  I  would  not  pay  but  thirty 
cents.  He  then  said,  *  I  will  put  you  off  the  train,  if  you  do 
not  pay  me  forty  cents.'  The  forty  cents  he  repeated  two  other 
times.  I  said  to  him,  *  If  you  think  best,  you  had  better  do  it. ' 
Then  he  looked  out  the  window  to  the  brakeman  and  made 
motions  to  him  to  put  on  the  brakes,  and  then  began  to  pull  the 

Vol.  VIII  — 14 
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bell  rope.  The  train  did  not  seem  to  check  up,  and  he  called  out 
the  door  and  spoke  to  the  brakeman  to  tighten  the  brake,  and  he 
again  began  to  pull  the  bell  rope ;  and  we  got  out  on  the  platform 
by  the  crowd  pushing  from  behind,  and  then  again  he  asked  me,  '  Do 
you  say  you  will  not  pay  me  forty  cents>  *  I  replied  to  him,  I  would 
not  pay  but  thirty  cents.  Then  he  told  me  to  get  ofif  the  train,  that 
he  did  not  want  to  be  waiting  there.  I  looked  to  see  what  kind  of 
a  place  it  would  be  to  be  thrown  off.  There  were  several  iron  rails 
lying  there  and  a  ditch  close  by,  and  I  concluded  to  get  off  without 
being  pushed  off,  and  I  then  stepped  off.  I  told  him  all  the  other 
conductors  charged  the  rate  I  named.  He  said :  *  They  done  wrong; 
no  reason  why  he  should.'  I  think  I  acted  quietly  and  peaceably, 
and  think  I  did  nothing  out  of  the  way.  I  had  said  nothing  to  any 
one,  and  saw  no  one  I  knew.  My  purpose  was  to  go  to  Lagro. 
*  *  *  I  am  now  in  my  sixteenth  year;  after  being  put  off  the 
train,  I  went  to  Lagro;  distance  about  three  and  one-half  miles;  I 
took  the  tow-path  from  the  railroad  crossing;  I  was  about  two  or 
two  and  one-half  miles  below  Antioch;  don't  know  the  distance 
exactly.  ♦  ♦  ♦  j  think  I  had  fifty  cents  in  my  hand,  and  offered 
to  pay  him  thirty  cents;  he  was  very  short;  had  but  few  words; 
made  no  explanation ;  I  supposed  he  wanted  a  little  spending  money." 

**  This  is  the  substance  of  the  appellee's  account  of  the  matters, 
on  which  he  has  founded  this  action.  The  first  two  matters  referred 
to  in  his  evidence  are  the  matters  of  extortion,  counted  upon  in  the 
first  two  paragraphs  of  his  complaint.  In  his  evidence  he  claims 
that  ten  cents  was  extorted  on  each  of  the  two  trips  on  occasions, 
making  in  the  aggregate  the  sum  of  twenty  cents.  As  the  court 
below  instructed  the  jury  that  the  measure  of  damages  would  be, 
'  upon  the  first  two  paragraphs  of  the  complaint,  the  amounts 
extorted  from  the  plaintiff  by  over-charging,' we  may  reasonably 
conclude,  we  think,  that  all  the  damages  allowed  the  appellee  by  the 
jury  in  their  general  verdict,  with  the  exception  of  the  twenty  cents 
extorted,  were  assessed  upon  the  cause  of  action  stated  in  the  third 
paragraph  of  his  complaint.  With  respect  to  this  third  paragraph, 
we  have  given  the  appellee's  version,  under  the  sanction  of  his 
oath,  of  the  matter  counted  on  in  said  paragraph,  in  almost  his 
exact  language,  as  we  find  the  same  in  the  bill  of  exceptions  con- 
taining the  evidence. 

"  Upon  the  case  stated  in  the  third  paragraph  of  the  complaint, 
and  the  evidence  given  on  the  trial,  the  court,  of  its  own  motion, 
gave  the  jury  trying  the  cause  the  following  instruction,  to  wit: 

"  *3.  In  this  State  the  law  prohibits  a  railroad  company  from  eject- 
ing a  passenger  from  the  cars  for  a  refusal  to  pay  his  fare,  except  at 
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a  usual  stopping  place ;  and  if  you  find  from  the  evidence  that  the 
defendant  [plaintiff J  was  put  off  the  train  at  a  place  remote  from  a 
usual  stopping  place,  for  no  other  reason  than  that  he  refused  to 
pay  his  fare,  then  the  plaintiff  is  entitled  to  recover.* 

'*  It  is  evident,  we  think,  that  this  instruction  was  founded  upon 
the  court's  construction  of  section  28  of  the  general  law  of  this 
State     providing    for    the    incorporation    of    railroad    companies, 
approved  May  nth,  1852.     Sec.  28  reads  as  follows: 

•*  *  Sec.  28.  If  any  passenger  shall  refuse  to  pay  his  fare  or  toll,  the 
conductor  of  the  train,  and  the  servants  of  the  corporation  may  put 
him  out  of  the  cars  at  any  usual  stopping  place.'     I.   R.  S.  1876, 

p.  709. 

"  It  would  seem,  from  the  language  used  in  the  instruction  above 
quoted,  that  the  court  must  have  construed  the  provisions  of  this 
section  28  of  the  statute  as  amounting  to  a  positive  prohibition 
against  any  railroad  company's  right  to  put  any  passenger  out  of  its 
cars,  for  his  refusal  to  pay  his  fare,  at  any  other  place  than  a  usual 
stopping  place  for  its  cars  on  the  line  of  its  road.  Such  a  construe- 
tion  of  the  section  quoted  is  not  required  by  the  language  used 
therein,  and  is  not  in  harmony  with  the  general  law  of  this  State  on 
the  subject  of  the  section,  and  therefore  we  are  not  inclined  to 
adopt  it.  The  section  is  permissive,  and  not  prohibitory,  in  its 
terms.  It  allows  a  railroad  company  to  do  a  given  thing,  for  a 
specified  reason,  at  a  certain  place;  but  the  law  does  not  prohibit 
the  railroad  company,  either  in  that  section  or  elsewhere,  from 
doing  the  same  thing  for  the  same  or  any  other  valid  reason,  or  at 
any  other  place.  [Citing  and  distinguishing  Jeffersonville  R.  R. 
Co.  V.  Rogers,  28  Ind.  i,  and  38  Ind.  116;  8  Am.  Neg.  Cas.  207, 
anU;  and  Indianapolis,  etc.,  R*y  Co.  v.  Rinard,  46  Ind.  298]. 

"  It  would  seem  from  the  record  before  us,  that  there  were  no 
intermediate  stations  on  the  appellant's  road  between  Antioch  and 
Lagro,  only  a  distance  of  six  miles  intervening  between  said  places. 
The  appellee  entered  the  appellant's  cars  at  Antioch  to  go  to  Lagro, 
and,  when  the  conductor  demanded  his  fare,  the  train  was  nearly 
equidistant  between  the  two  places.  When  he  refused  to  pay  his 
fare,  it  surely  was  not  the  appellant's  duty  to  carry  him  to  Lagro,  the 
place  of  his  destination,  before  putting  him  off  the  train.  Yet,  if 
the  court's  construction  of  said  section  28  of  the  statute,  as  con- 
tained in  the  instruction  above  quoted,  were  the  correct  one,  the 
necessary  consequence  would  be  that  all  railroad  companies  in  this 
State  could  be  compelled  to  carry  all  their  passengers  gratis  to  the 
next  usual  stopping  place. 

*'  It  is  claimed  by  the  appellee  in  this  case,  and  it  was  so  testified  by 
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him  as  a  witness  on  the  trial,  that  he  had  never  heard  before  that 
an  extra  charge  was  made  for  fare  when  paid  on  the  train.  It  is 
difficult  to  reconcile  and  harmonize  the  appellee's  evidence  in  this 
regard  with  the  first  two  paragraphs  of  his  complaint  and  his  evi- 
dence in  support  of  said  paragraphs.  For,  in  those  paragraphs,  he 
claimed,  and  his  evidence  tended  to  sustain  such  claim,  that,  within 
one  week  prior  to  his  attempted  trip  from  Antioch  to  Lagro,  the 
appellant's  conductor  had,  on  two  different  occasions  or  trips, 
extorted  from  him  on  the  train  ten  cents  on  each  trip  more  than  the 
usual  or  customary  fare.  It  is  difficult  to  believe  that  he  had  so 
recently  suffered  the  loss  of  these  two  sums,  of  ten  cents  each,  by 
extortion  as  he  claimed,  without  having  inquired  into  and  ascer- 
tained, as  he  might  easily  have  done,  the  probable  cause  or  pretext 
for  such  alleged  extortion.  But,  however  this  may  have  been,  it  is 
not  claimed  or  pretended  that  he  could  not  have  readily  ascertained, 
by  proper  inquiry,  the  rules  and  regulations  of  the  appellant  in 
regard  to  the  purchase  and  price  of  tickets,  and  the  payment  of  pas- 
senger fare  on  the  train.  If  he  did  not  know  the  appellant's  rules 
on  these  subjects,  he  ought  to  have  inquired  of  its  agents,  before  he 
became  a  passenger  on  its  cars.  It  is  not  claimed  that  he  did  not 
have  an  abundance  of  time  and  ample  opportunity  to  make  all 
proper  inquiries  and  purchase  a  ticket  of  the  appellant's  agent  at 
Antioch  before  he  entered  the  cars.  Having  failed  to  purchase  a 
ticket,  or  to  ascertain  the  rules  of  the  appellant  in  regard  to  the  pay- 
ment of  passenger  fare  on  the  train,  he  was  in  fault,  and,  when  the 
conductor  demanded  of  him  ten  cents  more  than  what  he  supposed 
was  the  regular  fare,  he  should  have  paid  the  money  and  investigated 
the  matter  afterward.  Upon  his  refusal  to  pay  his  fare,  the  con- 
ductor was  fully  authorized  and  justified,  as  we  have  already  said, 
in  putting  him  out  of  the  cars  and  off  the  train,  at  any  place  not 
dangerous  to  his  life  or  limbs.  For  the  reasons  given,  we  are  of 
the  opinion  that  the  court's  instruction,  above  set  out,  to  the  jury 
trying  the  cause,  was  erroneous,  and  ought  not  to  have  been  given, 
and,  on  this  ground,  a  new  trial  ought  to  have  been  granted." 

The  court  also  held  that  the  damages  were  excessive.  Judgment 
reversed.  Petition  for  a  rehearing  was  overruled.  Supreme  Court ^ 
Indiana,  November  Term,  1879.  TOLEDO,  WABASH  AND  WEST- 
ERN  RAILWAY  CO.  V.  WRIGHT,  68  Ind.  586. 
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LOUISVILLE  AND  NASHVILLE  RAILROAD 

COMPANY  V.  KELLY. 

Supreme  Court^  Indiana^  November  Term^  i88j, 
[Reported  in  92  Ind.  371.] 

DUTY  OF  CARRIERS.  —  Carriers  are  responsible  for  the  negligent  and  wilful 
wrongs  of  their  servants  suffered  or  done  in  the  line  of  their  employment 
and,  as  a  general  rule,  they  are  under  a  duty  to  protect  their  passengers 
from  violence  from  all  sources. 

JOSTLED  AND  THROWN  FROM  TRAIN  BY  BRAKEMAN  —  SCOPE  OF 
EMPLOYMENT. — A  carrier  is  responsible  for  injuries  wilfully  or  care- 
lessly inflicted  upon  passengers  by  servants  engaged  in  the  performance  of 
daties  within  the  general  scope  of  their  employment,  whether  the  particu- 
lar act  was  or  was  not  authorized  by  the  master.  The  question  in  such 
cases  is  whether  the  servant  was,  when  he  inflicted  t-he  injury,  acting  within 
the  line  of  his  duties,  and  not  whether  the  particular  act  was  authorized. 
So  held  in  an  action  to  recover  damages  for  injuries  sustained  by  being 
purposely  or  carelessly  jostled  by  a  brakeman  and  thrown  from  train  as  the 
passenger,  in  obedience  to  direction  of  conductor,  was  crossing  from  one 
car  to  another. 

From  the  Vandenburgh  Circuit  Court.    Judgment  for  plaintiff 
affirmed. 

S.  B.  Vance,  for  appellant. 

C.  L.  Wedding  and  D.  B.  Miller,  for  appellee. 

'Elliott,  J. —On  the  night  of  the  4th  of  July,  1882,  the 
appellee  was  a  passenger  on  an  excursion  train  of  the  appellants ; 
he  entered  a  car  before  the  train  moved,  found  it  so  crowded 
that  he  could  not  obtain  a  seat ;  remained  standing  until  near 
midnight,  when  the  conductor  directed  him  to  go  forward  to  the 
front  car  and  there  take  a  seat ;  he  undertook  to  obey  this  order, 
and  in  attempting  to  cross  from  one  car  to  the  other  was,  as  the 
evidence  adduced  in  his  behalf  tends  to  prove,  either  carelessly 
or  purposely  jostled  by  one  of  appellant's  brakemen  and  thrown 
from  the  train. 

Railway  companies  are  bound  to  provide  safe  places  for  those 
whom  they  accept  as  passengers,  and  to  make  reasonable  provision 
for  seating  those  whom  they  undertake  to  carry.  Thomp.  Car. 
224;  Hutch.  Car.  sec.  225. 

The  fourth  instruction  given  in  this  case  declares  this  rule  of 
law,  and  was  not  erroneous.  It  is  sometimes  proper  to  give  a 
general  statement  of  the  duty  of  carriers,  and  when  the  statement 
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is  a  correct  one,  even  though  not  strictly  necessary  under  the  evi- 
dence, there  is  no  material  error.  Sawyer  v.  Sauer,  lo  Kan.  470; 
Thomp.  Charging  the  Jury,  sec.  475. 

The  fifth  instruction  reads  thus:  "The  defendant's  obligation 
was  to  carry  the  plaintiff  safely  and  properly ;  and,  if  the  defend- 
ant entrusted  this  duty  to  servants,  the  law  holds  the  defendant 
responsible  for  the  manner  in  which  they  executed  it.  The 
carrier  is  obliged  to  protect  the  passenger  from  violence  from  its 
own  servants,  and  from  every  source  whatsoever.**  It  is  estab- 
lished law  that  carriers  are  responsible  for  the  negligent  and  wilful 
wrongs  of  their  servants  suffered  or  done  in  the  line  of  their 
employment.  It  is  also  true,  as  a  general  rule,  that  carriers  are 
under  a  duty  to  protect  their  passengers  from  violence  from  all 
sources.  In  Goddard  v.  Grand  Trunk  Railway,  57  Maine,  202, 
2  Am.  R.  39  (i),  it  was  said:  "The  law  seems  now  to  be  well 
settled  that  the  carrier  is  obliged  to  protect  his  passengers  from 
violence  and  insults  from  whatsoever  source  arising,**  and  this 
view  is  well  sustained.  Britton  v.  Atlantic,  etc.,  R.  R.  Co.,  43 
Am.  R.  749;  Hutch.  Car.  sec.  596;  Thomp.  Car.  365.  There 
rests  on  carriers  this  obligation  to  protect  passengers  from  violence, 
and  an  instruction  which  asserts  in  general  terms  this  obligation 
cannot,  in  such  a  case  as  the  present,  be  deemed  erroneous.  It 
is  no  doubt  true  that  if  the  violence  could  not  have  been  foreseen 
or  prevented  by  the  highest  degree  of  care,  the  carrier  would  be 
absolved  from  liability.  Thomp.  Car.  364,  365  ;  Hutch.  Car.  sec. 
552;  Grand  Rapids,  etc.,  R.  R.  Co.  v,  Boyd,  65  Ind.  526.  This, 
however,  does  not  prove  that  the  statement  of  the  general  rule  is 
incorrect,  for  the  duty  of  protecting  passengers  from  violence 
does  rest  on  all  carriers,  although  this  duty  is  not  an  absolute 
one.  If  the  care  which  the  law  requires  is  exercised  by  the 
carrier,  then  the  duty  is  discharged  and  there  is  no  liability. 

A  carrier  is  responsible  for  injuries  wilfully  .or  carelessly  inflicted 
upon  passengers  by  servants  engaged  in  the  performance  of  duties 
within  the  general  scope  of  their  employment,  whether  the  par- 
ticular act  was  or  was  not  authorized  by  the  master.  The  ques- 
tion in  such  cases  is  whether  the  servant  was,  when  he  inflicted 
the  injury,  acting  within  the  line  of  his  duties,  and  not  whether 
the  particular  act  was  authorized.  Terre  Haute,  etc.,  R.  R.  Co. 
"V.  Jackson,  81  Ind.  19;  Noblesville,  etc.,  G.  R.  Co.  v.  Gause,  76 

I.  See  this  case  reported  with  the  Maine  cases  in  this  volume, /^x/. 
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Ind.  142,  40  Am.  R.  224;  Jeflfersonville  R.  R.  Co.  v.  Rogers,  38 
Ind-  116,  10  Am  R.  103  (i);  Stewart  v,  Brooklyn,  etc.,  R.  R, 
Co.,  90  N.  Y.  588;  s.  c.  43  Am.  R.  185  (2);  Lynch  v.  Metropoli- 
tan, etc.,  R.  R.  Co.  90  N.  Y.  jj ;  s.  C.  43  Am.  R.  141. 

The  duty  of  a  carrier  is  to  safely  carry  passengers.  This  is  a 
duty,  but  not  an  absolute  one.  It  is  true  that  carriers  of  passen- 
gers are  not  insurers  of  the  safety  of  those  whom  they  undertake 
to  carry  against  all  the  risks  of  travel,  but  there  nevertheless  rests 
upon  them  this  general  duty  of  safely  carrying.  The  adjudged 
cases,  and  the  authors  of  text-books,  in  stating  the  duty  of  carriers, 
state  in  general  terms  that  they  are  under  obligation  to  carry 
safely.  Terre  Haute,  etc.,  R.  R.  Co.  v.  Jackson,  supra;  Christie 
t/.  Griggs,  2  Campb.  79  (3).  It  was  said  in  Sherlock  v.  Ailing, 
44  Ind.  184,  in  speaking  of  the  duty  of  a  carrier  to  his  passengers: 
**His  contract  with  them  is  to  provide  for  their  safe  conveyance, 
as  far  as  human  foresight  will  go."  An  instruction  stating  in 
general  terms  that  the  carrier's  duty  is  to  carry  safely  could  not 
have  misled  the  jury  in  the  present  case,  if,  indeed,  it  could  be 
said  that  such  an  instruction  could  have  that  effect  in  any.  If 
the  defendant  had  desired  a  more  complete  instruction  upon  this 
point,  it  would  no  doubt  have  been  entitled  to  it,  but  as  the 
instruction  given  purports  to  be  a  statement  of  a  general  rule, 
and  is  correct  as  far  as  it  goes,  and  as  no  request  was  made  to 
instruct  more  specifically  upon  this  point,  there  is  no  such  error 
as  will  warrant  a  reversal. 

The  ninth  instruction  reads  thus:  "It  is  the  duty  of  a  passen- 
ger to  follow  the  reasonable  directions  given  by  the  agent  in 
charge  of  the  railway  train  in  respect  to  passing  from  one  car  to 
another,  while  the  same  are  in  motion,  for  the  purpose  of  finding 


1.  See  abstract  of  this  case,  38  Ind. 
116,  and  28  Ind.  i,  reported  on  p.  207, 

2.  See  this  case  reported  with  the 
New  York  cases  in  this  volume, /t^j/. 

3.  Christie  v,  Griggs,  2  Camp.  79, 
was  ao  action  for  damages  for  injuries 
occasioned  by  defendant's  negligence. 
Plaintiff  was  a  passenger  in  defend- 
ant's stage  coach,  traveling  to  London, 
when  the  vehicle  broke  down  and  he 
was  badly  bruised  and  shaken.  De- 
fendant's counsel  claimed  that  it  was 
necessary  for  plaintiff  to  give  evidence 


of  the  driver's  unskilfulness,  or  the 
coach's  weakness.  Lord  Mansfield 
said:  ''  I  think  the  plaintiff  has  made 
optima  facie  case  by  proving  his  going 
on  the  coach,  the  accident,  and  the 
damage  he  has  suffered.  It  now  lies 
on  the  other  side  to  show  that  the 
coach  was  as  good  a  coach  as  could  be 
made,  and  that  the  driver  was  as  skil- 
ful a  driver  as  could  anywhere  be 
found.  ♦  ♦  ♦  When  the  breaking 
down  or  overturning  of  a  coach  is 
proved,  negligence  on  the  part  of  the 
owner  is  implied." 
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a  seat,  but  if  the  passenger  himself  knows  that  the  movement 
would  be  attended  with  danger  it  would  not  in  such  case  be  his 
duty  to  obey  the  conductor."  The  twelfth  instruction,  after 
stating  the  law  substantially  as  in  the  ninth,  declares  that  pas- 
sengers may  assume  that  the  agents  and  servants  are  familiar 
*'  with  the  operation  of  the  cars,  and  have  reasonable  knowledge 
of  what  is  required  for  safety  and  protection  while  giving  such 
directions. "  We  think  these  instructions  stated  the  law  correctly. 
It  is  the  duty  of  passengers  to  obey  the  reasonable  directions  of 
the  agents  in  charge  of  the  train,  where  there  is  no  knowledge 
that  such  obedience  would  lead  to  danger.  No  cases  asserting 
an  opposite  rule  are  cited  by  the  able  counsel  for  appellant,  nor 
have  we,  after  a  careful  search,  been  able  to  find  any.  We  do 
find  many  well  considered  cases  fully  sustaining  it.  In  a  late 
case,  that  of  Pool  v,  Chicago,  etc.,  R.  W.  Co.,  56  Wis.  227,  the 
court,  after  reviewing  cases  decided  by  the  New  York  Court  of 
Appeals,  said :  "These  authorities  fully  justify  the  position  taken 
by  this  court  on  the  former  appeal,  and  the  remark  of  the  chief 
justice,  in  speaking  upon  that  point,  that  'he  (the  plaintiff)  relied 
—  and  we  think  he  had  a  right  to  rely  —  on  the  judgment  of  the 
person  in  charge  of  the  car,  presuming  that  by  following  his 
directions  in  the  matter  he  would  not  expose  himself  to  any 
unnecessary  or  unusual  peril.'  "  In  Filer  v.  New  York,  etc.,  R. 
R.  Co.,  59  N.  Y.  351  (i),  the  court  conceded  it  to  be  the  general 
rule  that  it  is  negligence  for  a  passenger  to  leave  a  car  while  it  is 
in  motion,  but  remarked  that,  "When  the  conductor  or  a  brake- 
man  directs  a  passenger  to  get  off  the  train,  although  in  motion, 
such  passenger  will  naturally  assume  that  he  knows  it  is  entirely 
safe,  or  he  would  not  give  the  direction."  In  the  case  of  Filer  ?'. 
N.  Y.,  etc.,  R.  R.  Co.,  49  N.  Y.  47  (2),  the  court  said:  "The 
defendant  cannot  complain  that  the  plaintiff  did,  under  the  cir- 
cumstances, encounter  some  degree  of  peril,  the  jury  having  found 
that  it  was  not  imprudent  for  her  so  to  do,  and  was  encountered, 
at  the  instance  of  the  brakeman  on  the  cars." 

The  case  of  the  Pennsylvania  R.  R.  Co.  v,  McCloskey,  23  Pa. 
St.  526,  carries  the  rule  much  further,  for  it  was  there  said:     "A 

I.  Filer  v.  New  York  Central  R.  R.     and  68  N.  Y.  124,  reported  in   5  Am. 
Co.,  59  N.  Y.  351,  is  reported  in  5  Am.      Neg.  Cas.  147,  151  and  162. 
Neg.  Cas.  161.     See  also  other  appeals         2.  Filer  v.  New  York  Central  R.  R. 
in  the  Filer  Case,  49  N.  Y.  42  and  47,      Co.,  49  N.  Y.  47,  is  reported  in  5  Am. 

Neg.  Cas.  151. 
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railroad  company  carrying  passengers  cannot  allege  that  a  pas- 
senger is  in  fault  in  obeying  specific  directions  of  the  conductor, 
instead  of  the  general  directions  of  which  he  has  been  informed.*' 
Our  own  cases  hold  that  passengers  are  warranted  in  obeying  the 
directions  of  the  agents  and  servants  of  the  carrier,  unless  such 
obedience  leads  to  known  danger  which  a  prudent  man  would 
not  encounter.     Lake  Erie,  etc.,  R.  W.  Co.  v.  Fix,  88  Ind.  381, 
45  Am.  R.  464;  Nave  v.  Flack,  90  Ind.  205;  Pennsylvania  Co. 
V,  Hoagland,  78  Ind-  203. 

Instructions  are  to  be  taken  as  a  whole,  and  if,  when  so  taken, 
they  express  the  law  correctly,  and  without  material  contradiction, 
they  will  be  sustained  upon  appeal.    It  is  not  to  be  expected  that 
a  trial  court  will  embody  in  one  instruction  all  the  rules  applicable 
to  the  various  phases  of  the  case ;  especially  is  this  true  where 
negligence  is  the  issue,  for  it  cannot  be  expected  that  the  court 
will  group  in  one  instruction  the  law  of  contributory  negligence 
with  rules  for  determining  the  defendant's  negligence.     Where, 
as  here,  the  court  in  full  and  explicit  terms  informs  the  jury  that 
no  recovery  can  be  had  in  case  the  plaintiff's  negligence  con- 
tributed to  the  injury,  it  is  not  necessary  to  qualify  all  the  other 
instructions  by  repeating  the  rule. 
We  cannot  disturb  the  verdict  upon  the  evidence. 
Judgment  affirmed. 
Petition  for  a  rehearing  overruled. 


EJECTING  PASSENGER  FROM  TRAIN  THAT  DID  NOT 
STOP  AT  STATION  FOR  WHICH  TICKET  WAS  TAKEN  — 
PLEADING.  —  In  an  action  to  recover  damages  for  ejection  from 
train  of  a  passenger  who  had  purchased  ticket  for  a  station  at  which 
he  desired  to  ship  cattle,  the  conductor  of  the  train  informing  him 
that  the  train  would  not  stop  at  the  station  for  which  he  had  ticket, 
the  trial  court  refused  to  sustain  demurrer  to  complaint,  from  which 
ruling  defendant  appealed.  The  Supreme  Court,  in  the  course  of 
its  opinion,  said: 

'*  We  have  do  doubt  that  the  law  is,  that  if  the  conductor  uses 
unnecessary  force  in  ejecting  a  passenger,  the  company  is  liable, 
although  the  conductor  may  have  a  right  to  eject  him  and  to  employ 
reasonable  force  to  expel  him  from  the  train.  McClure  v,  Philadel- 
phia, etc.,  R.  R.  Co.,  34  Md.  532,  6  Am.  R,  345;  Shedd  v,  Troy, 
etc.,  R.  R.  Co.,  40  Vt.  88.  This  is  but  the  application  of  an  old 
principle,  old  as  the  law  itself,  to  a  modern  instance;  for  it  has  ever 
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been  the  law  that  no  man  has  a  right  to  employ  annecessary  force 
in  doing  any  act.  While  it  is  tme  that  a  conductor  may  not  use 
unnecessary  force  to  eject  a  passenger,  it  is  also  true  that  he  may 
employ  reasonable  force  to  accomplish  that  object.  The  degree  of 
force  is  determined,  not  by  results  simply,  for  other  facts  must  be 
taken  into  consideration,  and  chief  among  such  facts  is  the  resist- 
ance made  by  the*  passenger.  It  is  obFious  that  a  passenger  who 
makes  no  resistance  cannot  lawfullv  be  treated  like  one  who  does 
resist  the  commands  and  efiForts  of  the  conductor.  Resistance  may 
make  great  force  necessary  and  reasonable ;  while  acquiescence  in 
the  directions  of  the  conductor  may  render  any  degree  of  force 
unnecessary  and  unreasonable.  If  words  will  accomplish  the  object, 
force  should  not  be  employed. 

'*  The  use  of  unnecessary  force  is  unlawful.  He  who  constructs  a 
complaint  upK>n  the  theory  that  unnecessary  force  was  used  in 
expelling  a  passenger  from  a  railroad  train,  proceeds  upon  the 
ground  that  an  unlawful  act  was  committed.  One  who  bases  his 
cause  of  action  upon  the  performance  of  an  unlawful  act  must 
affirmatively  show  it  to  be  unlawful;  the  appellee  does  base  his 
cause  of  action  upon  the  performance  of  an  unlawful  act,  and  it 
therefore  devolves  upon  him  to  show  that  it  was  unlawful.  Acts 
can  not  be  shown  to  be  unlawful  by  epithets;  facts  alone  can  have 
this  effect.  The  result  of  these  principles  is,  that  this  complaint 
cannot  be  good  upon  the  theory  assumed  by  the  appellee  unless  it 
states  such  facts  as  show  that  the  act  of  the  appellant's  conductor  was 
unlawful.  In  order  to  show  that  the  act  was  unlawful  it  is  essential 
to  state  facts  showing  that  unnecessary  force  was  employed  in  eject- 
ing the  appellee  from  the  train.  In  our  opinion  no  such  facts  are 
stated.  These  are  the  averments  of  the  complaint  upon  this  point: 
'  That  the  conductor  stopped  the  train  and  put  the  plaintiff  off  the 
train,  beside  the  road,  about  one  mile  from  Elwood.  And  the  plaintiff 
further  alleges  that  he  is  so  afflicted  with  a  disease  called  hernia, 
that  he  is  com|>elled  to  wear  a  truss,  and  that,  in  putting  him  off 
the  train,  the  conductor  used  so  much  force  and  violence  that  he 
broke  his  truss  and  rendered  it  entirely  useless,  and  the  conductor 
also  threw  him  violently  to  the  ground  and  greatly  bruised  and 
wounded  him.'  These  allegations  do  show  that  force  was  used,  but 
they  are  far  from  showing  that  it  was  unnecessary.  For  anything 
that  appears,  the  conductor  may  have  used  the  least  possible  degree 
of  force  necessary  to  expel  the  appellee  from  the  train.  It  may  be 
that  the  resistance  of  the  appellee  made  necessary  all  the  force  that 
the  conductor  used.  We  cannot  presume  that  the  conductor  did  an 
unlawful  thing;  on  the  contrary,  the  presumption  is  that  his  act  was 
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lawful.  A  plaintiff  cannot  make  a  cause  of  action  upon  an  unlawful 
act,  without  averring  facts  showing  it  to  be  unlawful,  for  the  pre- 
sumption is  against  him.  We  could  not  hold  the  complaint  good 
even  if  we  agreed  with  appellee's  counsel  in  their  view  of  the  theory 
upon  which  it  proceeds. 

"  It  is  essential  to  the  formation  of  issues  and  to  the  intelligent 
and  just  trial  of  causes,  that  a  complaint  should  proceed  upon  a 
distinct  and  definite  theory.  It  would  violate  all  rules  of  pleading  to 
permit  a  complaint  to  be  construed  as  best  suited  the  exigencies  of 
the  case;  to  allow  such  a  course  of  procedure  would  produce 
uncertainty  and  confusion,  and  materially  trench  upon  the  right  of 
the  defendant  to  be  informed  of  the  issue  he  is  required  to  meet. 
The  rule  is,  that  the  complaint  must  proceed  on  a  distinct  and  defi- 
nite theory,  and  upon  that  theory  the  case  must  stand  or  fall.  Many 
times  our  own,  and  other  courts,  have  asserted  and  enforced  this 
rule.  Bremmerman  v,  Jennings,  loi  Ind.  253,  and  authorities  cited; 
Mescall  v,  Tully,  91  Ind.  96,  and  authorities  cited.  We  are  clear 
that  the  complaint  before  us,  judged,  as  it  must  be,  by  its  general 
scope,  does  proceed  upon  the  theory  that  the  appellee  is  entitled  to 
recover  because  he  was  wrongfully  ejected  from  the  appellant's 
train. 

"  We  adopt  the  appellant's  construction  of  the  complaint,  and  will 
examine  its  sufficiency  upon  the  assumption  that  it  seeks  a  recovery 
on  the  ground  that  the  appellee  was  wrongfully  ejected  from  the 
appellant's  train  by  the  conductor.  If  the  appellee  was  wrongfully 
ejected,  then  the  complaint  is  good  irrespective  of  the  degree  of 
force  used  in  putting  him  off;  for  the  law  is  well  settled  that  an 
action  may  be  maintained  for  the  wrongful  expulsion  of  a  passenger. 
The  pivotal  question  in  such  case  is,  was  the  passenger  rightfully  on 
the  train?  Upon  this  question  the  authorities  give  an  answer 
against  the  appellee,  for  it  is  settled  that  the  passenger  has  no  right 
on  a  train  which,  under  the  rules  of  the  company,  does  not  stop  at 
the  station  for  which  he  purchased  a  ticket.  In  discussing  a  case 
of  this  character,  the  Supreme  Court  of  Illinois  said :  '  In  such  a 
case,  the  passenger  is  in  the  wrong,  and  has  no  right  to  insist  that 
he  should  be  safely  put  off  at  the  point  he  desires,  or  be  carried 
through  without  charge.'  Chicago,  etc.,  R.  R.  Co.  v,  Randolph,  53 
111.  510,  5  Am.  R.  60.  In  Beauchamp  v.  International,  etc.,  R.  W. 
Co.,  56  Tex.  239,  9  Am.  &  Eng.  R.  R.  Cas.  307,  a  like  principle  is 
declared,  and  it  was  said:  '  The  plaintiff  being  the  actor,  the  burden 
devolved  upon  him  to  make  out  a  case  of  liability  arising  from  con- 
tract express  or  implied.' 

••  It  was  held  in  Lake  Shore,  etc.,  R   R.  Co.  v.  Pierce,  3  Am.  & 
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Eng.  R.  R.  Cas.  340,  that  '  A  passenger  wrongfully  on  a  railway 
train  can  recover  no  damages  for  his  removal  and  exclusion  there- 
from except  for  needless  violence.'  The  decisions  of  this  court 
assert  the  same  doctrine  as  the  cases  cited.  Pittsburgh,  etc.,  R. 
W.  Co.  V,  Nuzum,  50  Ind.  141,  19  Am.  R.  703;  Ohio,  etc.,  R.  W. 
Co.  V.  Applewhite,  52  Ind.  540;  Ohio,  etc.,  R  W.  Co.  v.  Hatton,  60 
Ind.  12;  Ohio,  etc.,  R.  W.  Co.  v,  Swarthout,  67  Ind.  567,  33  Am.  R. 
104;  IndianapoliSj  etc.,  R.  R.  Co.  v.  Kennedy,  77  Ind.  507.  As  it  is 
incumbent  upon  the  plaintiff  in  an  action  of  this  kind  to  show  that 
he  was  rightfully  on  the  train  from  which  he  was  removed,  it  is 
necessary  for  him  to  aver  in  his  complaint  that  the  rules  of  the 
company  provided  that  the  train  on  which  he  took  passage  should 
stop  at  the  station  named  on  his  ticket.  A  recent  writer  says:  *  In 
an  action  by  the  passenger,  against  the  company,  to  recover  dam- 
ages for  carrying  him  beyond  his  destination  named  on  the  ticket, 
the  complaint  should  aver  that  the  train  on  which  he  was  so  carried 
was  one  which,  under  the  regulations  of  the  company,  should  have 
stopped  at  that  station.'  2  Wood,  Railway  Law,  1415.  The  prin- 
ciple in  the  case  in  hand,  and  in  those  referred  to  by  the  author 
quoted,  is  substantially  the  same  and  is  so  recognized  in  Ohio,  etc., 
R.  W.  Co.  V.  Swarthout,  supra, 

**  The  trial  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint, and  the  judgment  is  reversed."  Supreme  Courts  Indiana^ 
November  Term,  1885,  CHICAGO,  ST,  LOUIS  AND  PITTSBURGH 
R.  R.  CO.  V.  BILLS,  104  Ind.  13  (i). 


I.  The  case  of  Chicago,  St.  Louis 
&  Pittsburg  R.  R.  Co.  v.  Bills,  was 
again  before  the  Indiana  Supreme 
Court,  November  Term,  1888,  (118 
Ind.  221).  The  court  discussed  the 
sufficiency  of  the  amended  complaint 
on  which  the  action  was  tried,  namely, 
forcible  ejection  from  train,  and  in 
reference  to  the  admission  of  evidence 
as  to  mistake  of  ticket  agent,  said: 
*'  The  passenger's  right  to  recover 
damages  which  he  may  have  sustained 
by  being  misled  by  the  ticket  agent,  is 
a  right  of  action  altogether  different 
and  distinct  from  one  which  arises  out 
of  an  assault  and  battery  committed 
upon  him  by  the  conductor  in  ejecting 
him  from  the  train  with  needless  vio- 
lence. If  the  plaintiff  was  damaged 
by    the    misinformat'on     negligently 


communicated  to  him  by  the  defend- 
ant's ticket  agent,  he  has  his  right  of 
action  for  that  yet,  and  it  was  there- 
fore prejudicial  error  to  permit  him  to 
prove  the  negligence  of  the  ticket 
agent  and  get  the  benefit  of  that  ele- 
ment in  the  present  case,  while  the  de- 
fendant was  deprived  of  any  right  to 
insist  that  the  plaintiff  was  guilty  of 
contributory  negligence.  If  the  ques- 
tion had  been  upon  the  company's 
negligence,  arising  out  of  the  conduct 
of  its  ticket  agent,  then  the  doctrine  of 
contributory  negligence  would  have 
been  applicable.  Possibly  the  plaintiff 
was  negligent  in  not  looking  at  a  train 
schedule,  which  may  have  been  at 
hand,  or  he  may  have  known,  for  all 
that  appears  in  this  case,  that  the  train 
did  not  usually  stop  at  Curtis ville.     It 
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PASSENGER  ON  STEAMBOAT  SHOT  BY  OFFICER.  —Action 
brought  in  Dearborn  Circuit  Court  by  the  appellee,  a  foreign  admin- 
istratrixy  against  appellant,  a  foreign  corporation,  to  recover  dam- 
ages for  the  death  of  Charles  Pikey,  under  section  284,  R.  S.  1881, 
sec.  285,  R.  S.  1894,  which  is  as  follows:  **  When  the  death  of  one 
is  caused  by  the  wrongful  act  or  omission  of  another,  the  personal 
representatives  of  the  former  may  maintain  an  action  therefor  against 
the  latter,  if  the  former  might  have  maintained  an  action,  had  he 
lived,  against  the  latter  for  an  injury  for  the  same  act  or  omission. 
The  action  must  be  commenced  within  two  years.  The  damages 
cannot  exceed  ten  thousand  dollars,  and  must  inure  to  the  exclusive 
benefit  of  the  widow  and  children,  if  any,  or  next  of  kin,  to  be  dis- 
tributed in  the  same  manner  as  personal  property  of  the  deceased." 

The  case  was  tried  upon  the  first,  third  and  fifth  paragraphs  of 
complaint;  the  other  paragraphs  were  either  abandoned  at  the  trial, 
or  demurrers  to  the  same  were  sustained. 

The  three  paragraphs  mentioned  each  charge  in  different  ways, 
that  the  appellant  is  a  foreign  corporation  and  was  the  owner  of  a 
line  of  steamboats,  navigating  the  Ohio  and  Mississippi  rivers  from 
the  city  and  port  of  Cincinnati,  Ohio,  to  the  city  and  port  of  Mem- 
phis, Tennessee;  which  boats  were  managed  and  run  by  appellant 
for  the  shipping,  transportation  and  carrying  of  passengers  and 
freight  as  common  carriers  for  compensation  and  hire  to  and  from 
said  cities  and  to  and  from  all  intermediate  cities,  towns,  wharves, 
and  landings  upon  said  rivers;  that  on  the  23d  of  February,  1892, 
and  long  before  that  time  and  up  to  the  commencement  of  this 
action,  the  wharf  boat  at  Aurora  and  the  wharfboat  at  Lawrenceburg, 
in  Dearborn  county,  Indiana,  were  wharfboats  upon  which  appellant 
discharged  and  received  freight  and  passengers,  carried  for  hire  to 
and  from  said  ports,  and  the  said  wharfmasters  received  and  delivered 
freight  for  said  appellant  during  all  of  said  time;  and  that  the 
appellant,  by  her  clerks  and  captains  of  the  several  boats  aforesaid, 
received  and  delivered  freight  and  passengers  at  Aurora  and  Law- 
renceburg in  Dearborn  county,  Indiana;  that  one  of  the  boats  so 
operated  by  appellant  was  the  "  John  K.  Speed,*'  and  that  while 
said  steamboat  was  making  a  return  trip  from  said  city  of  Memphis 
to  said  city  of  Cincinnati,  being  then  and  there  owned  and  operated 
by  appellant,  Charles  Pikey,  appellee's  intestate,  on  February  23, 
1892,  took  passage  on  said  steamboat  at  the  town  of  Point  Pleasant 
in  the  State  of  Missouri,  for  said  city  of  Cincinnati,  and  for  said 

cannot  be  said  that  the  evidence  was  bound  by  the  theory  upon  which  his 
harmless.  This  is  only  another  appli-  case  proceeds,  through  all  its  stages.*' 
cation  of  the  rale  that  a  party  wiU  be     Judgment  for  plaintiff  reversed. 
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purpose  purchased  from  appeliaat  a  ticket,  in  consideration  of  which 
the  appellant  agreed  to  safely  convey  said  Pikey  from  said  point  in 
Missouri  to  said  city  of  Cincinnati;  that  on  day  ,  while 

said  boat  was  procedmg  on  its  way  to  Cincinnati  and  when  said 
steamboat  "  John  K.  Speed  "  was  at  a  point  on  the  Ohio  river 
opposite  the  county  of  Dearborn,  State  of  Indiana,  which  point  is 
also  opposite  the  county  of  Boone  in  the  State  of  Kentucky,  and 
while  said  Pikey  was  still  a  passenger  on  said  boat,  he  was  shot  and 
mortally  wounded  by  the  second  mate  on  said  boat,  from  which 
wound  he  died  in  Dearborn  county,  Indiana,  on  the  next  day;  that 
the  death  of  said  Pikey  was  caused  by  the  negligence  and  careless- 
ness  of  appellant,  as  alleged  in  the  several  paragraphs,  and  that  said 
Pikey  and  the  appellee  were  each  wholly  without  fault  and  in  no 
way  contributed  to  the  said  injury  or  death  in  any  way;  that  said 
Pikey  left  surviving  him  a  widow  and  two  children ;  that  he  was  a 
citizen  and  resident  of  New  Madrid  county,  Missouri;  that  appellee 
was  duly  appointed,  by  the  Probate  Court  of  said  county,  adminis- 
tratrix of  his  estate. 

Appellant  entered  a  special  appearance  and  filed  a  motion,  sup- 
ported  by  affidavits,  to  set  aside  the  service  of  summons,  which  was 
overruled.  The  court,  on  the  motion  and  affidavit  of  appellant, 
required  appellee  to  file  an  undertaking  for  costs,  which  was 
approved.  Thereupon  appellant  filed  a  special  answer  as  to  the 
jurisdiction  of  the  court  over  the  person  of  appellant,  to  which  a 
demurrer  was  Bled  and  sustained.  Appellant  filed  a  demurrer  to 
each  paragraph  of  complaint,  which  was  overruled  as  to  the  first, 
third,  fifth,  and  sixth  paragraphs  and  sustained  as  to  the  other 
paragraphs.  Answer  in  four  paragraphs  was  filed,  the  fourth  para- 
graph being  a  general  denial;  a  demurrer  was  filed  and  sustained  to 
the  first,  second,  and  third  paragraphs  of  answer,  to  all  of  which 
rulings  proper  exceptions  were  taken.  The  cause  was  tried  by  a 
jury  and  a  verdict  returned  for  appellee,  and,  over  a  motion  for  a 
new  trial,  judgment  was  rendered  against  appellant,  for  $5,000. 

On  appeal  the  court  discussed  the  question  of  jurisdiction,  and  on 
the  question  of  the  carrier's  liability  for  injuries  to  passengers  infiicied 
by  servant  said:  "Appellant  offered  to  prove,  by  one  Cowlishaw, 
a  competent  witness,  while  on  the  stand,  that  the  class  of  men 
usually  employed  on  steamboats  as  rousters  are  quarrelsome,  vio- 
lent, and  a  fighting  class  of  people,  which  offered  evidence  was 
excluded  by  the  court.  We  are  unable  to  see  how  such  evidence 
would  avail  appellant  in  this  case  If  appellant,  a  common  carrier, 
negligently  employed  a  quarrelsome,  violent,  and  fighting  crew,  and 
a  passenger  is  injured  on  that  account,  under  the  circumstances  set 
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forth  in  the  complaint,  without  fault  on  his  part,  it  would  be  no 
defense  that  the  class  of  men  usually  employed  on  steamboats  was 
of  that  class." 

Judgment  affirmed.  Supreme  Courts  Indiana^  May  Term,  i8g§, 
MEMPHIS  AND  CINCINNATI  PACKET  COMPANY  V.  PIKEY, 
ADMINISTRATRIX,  142  Ind.  304. 


SCOTT  V.  CLEVELAND,  CINCINNATI,  CHICAGO 
AND  ST.  LOUIS  RAILWAY  COMPANY. 

Supreme  Court,  Indianay  March,  iSg6, 
[Reported  in  144  Ind.  125.] 

MISTAKE  OF  TICKET  AGENT  — EJECTION  — PLEADING. —  Where  a 
passen^^r  purchased  a  ticket  for  a  passage  on  one  railroad  and  took  pass- 
age on  another,  due  to  alleged  mistake  of  ticket  agent,  and  the  conductor  of 
defendant's  train  on  which  she  was  riding  ejected  her  for  nonpayment  of 
fare,  the  conductor  acted  within  the  line  of  his  duty  and  the  defendant  was 
not  liable,  and  demurrer  to  the  complaint  was  properly  sustained  and  judg- 
ment for  defendant  afiBrmed  (i). 

From  the  Putnam  Circuit  Court.  Judgment  for  defendant 
affirfned. 

J.  R.  East,  R.  G.  Miller,  C.  C.  Matson  and  S.  E.  Matson, 
for  appellant. 

B.  K.  Elliott  and  W.  F.  Elliott,  for  appellee. 

McCabe^  J*  —  The  appellant  sued  the  appellee  for  damages 
suflFered  by  her  on  account  of  the  alleged  negligence  of  the 
defendant. 


I.  Among  other  actions  in  Indiana 
Supreme  Court  relating  to  Assaults 
Up<)N  and  Ejection  of  Passengers, 
etc.,  are  the  following: 

Terre  Haute  &  Indianapolis  R.  R. 
Co.  V.  Fitzgerald,  47  Ind.  79  (ejection 
for  refusal  to  pay  fare  demanded; 
tender  of  a  1,000-mile  ticket;  judg- 
ment for  plaintiff  below  reversed). 

Pittsburgh,  Cincinnati  and  St. 
Lons  R.  R.  Co.  v.  Van  Houten,  48 
Ind.  90  (action  for  forcible  ejection 
from  train;  judgment  for  plaintiff  for 
#2.000  reversed  on  account  of  errone- 
ous ruling  of  trial  court  on  demurrer). 

St.  Louis  &  Southeastern  R*y  Co. 
V.  Myrtle,  51  Ind.  566  (forcible  ejec- 


tion trom  train;  tender  of  fare;  verdict 
for  plaintiff  for  $562.50  not  excessive)' 

Baltimore,  Pittsburgh  &  Chicago 
R.  R.  Co.  V.  McDonald,  68  Ind.  316 
(right  of  railroad  to  eject  person  from 
train  for  nonpayment  of  fare;  judg- 
ment for  plaintiff  for  $250  in  Noble 
Circuit  Court  reversed). 

Indianapolis,  Peru  &  Chicago  R'y 
Co.  V.  Pitzer,  109  Ind.  179  (action  for 
wrongfully  putting  infant  trespasser 
off  train,  by  reason  of  which  the  child 
was  left  on  the  track,  and  was  subse- 
quently run  over  and  killed  by  a 
freight  train.  Judgment  for  plaintiff 
reversed.  In  this  case  the  court  very 
fully  discussed  the  law  as  to  negligence 
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The  Circuit  Court  sustained  a  several  demurrer  to  both  para- 
graphs of  the  complaint,  for  want  of  sufficient  facts.  The  appel- 
lant refusing  to  amend  or  plead  further,  the  appellee  had  judgment, 
upon  demurrer,  that  plaintiff  take  nothing  by  her  suit. 

The  error  assigned  is  upon  the  ruling  upon  the  demurrer. 

The  substance  of  the  first  paragraph  of  the  complaint  is  as  fol- 
lows; That  on  June  20.  1893,  appellant  resided  at  Bloomington, 
Indiana,  on  the  Louisville,  New  Albany  and  Chicago  Railway, 
about  forty  miles  south  of  Greencastle  Junction  on  said  road, 
where  the  Terre  Haute  and  Indianapolis  Railroad,  commonly 
known  as  the  Vandalia,  crosses  the  former;  that  about  one  mile 
and  a  half  east  of  said  junction  was  what  was  known  as  the  Green- 
castle South  Depot,  at  both  of  which  points  all  passenger  trains 
on  said  Vandalia  stop  and  let  off  and  take  on  passengers ;  that 
appellant  had  frequently  traveled  from  said  Bloomington  to 
Indianapolis,  Indiana,  by  the  way  of  said  Vandalia  railroad,  and 
knew  that  all  passenger  trains  on  said  road  stopped  at  each  of 
said  points;  that  on  said  day,  at  about  eleven  o'clock  P.  M., 
appellant  being  at  the  Union  Depot  in  Indianapolis  and  wholly 
unacquainted  with  appellee's  road  or  the  stops  made  thereon,  and 
desiring  to  return  to  Bloomington  by  way  of  said  Vandalia,  and 
by  way  of  said  Greencastle  Junction,  she  applied  to  an  agent  in 
said  depot  for  a  ticket  over  the  Vandalia  to  Bloomington,  which 
agent  was  duly  authorized  to  sell  tickets  for  all  roads  leading 
out  of  Indianapolis  from  said  station,  among  which  were  the 
appellee's  and  the  said  Vandalia,  though  she  had  no  knowledge 
of  his  authority  to  sell  tickets  for  the  appellee ;  that  said  agent 


of  children,  and  cited  numerous  au- 
thorities). 

R.  R.  Co.  V,  MiLUGAN,  50  Ind.  392 
(ejection). 

R.  R.  Co.  V,  McDoNOUGH,  53  Ind. 
289  (ejection). 

R.  R.  Co.  7'.  Theobald,  51  Ind.  246 
(assault  by  servant). 

Falknkr  w.  R.  R.  Co.,  55  Ind.  369 
(ejection). 

R.  R.  Co.  V,  Kennedy,  77  Ind.  507 
(ejection). 

Lake  Erie,  etc.,  R.  R.  Co.  v.  Fix, 
88  Ind.  381  (ejection.) 

Welty  V,  R.  R.  Co.,  105  Ind.  55 
(intoxication). 


Wabash  R*y  Co.  v.  Savage,  iio 
Ind.  156  (assault  and  ejection). 

Louisville,  N.  A.  &  C.  R'y  Co.  v. 
Wood,  113  Ind.  544  (assault). 

Chicago,  St.  L.  &  P.  R.  R.  v.  Hold- 
ridge,  118  Ind.  281  (ejection). 

Penn.  R.  R.  Co.  v.  Bray,  125  Ind. 
229  (ejection). 

Louisville,  N.  A.  &  C.  R'y  Co.  v. 
Wolfe,  128  Ind.  347  (assault). 

Citizens'  Street  R'y  Co.  of  Indian- 
apolis V.  WiLLOEBY,  134  Ind.  563 
(ejection). 

White  v.  Evansville,  etc.,  R,  R. 
Co.,  133  Ind.  490  (ejection.) 

Sage  v,  Evansville,  etc,  R.  R, 
Co.,  134  Ind.  100  (ejection). 
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negligently  and  carelessly  gave  her  a  ticket  for  $1.85  over  and  by 
ivay  of  appellee's  road,  which  did  not  pass  by  said  Greencastle 
junction,  but  did  pass  at  what  is  known  as  the  North  Depot  at 
Greencastle,  Indiana,  but  made  no  stop  east  thereof  after  leaving 
Indianapolis ;  that  the  amount  paid  was  the  usual  fare  rates  from 
Indianapolis  to  Greencastle  over  both  roads ;  that  after  she  had 
purchased  said  ticket  the  appellee's  agents  and  servants  further 
carelessly  and  negligently  caused  her  to  enter  one  of  the  defend- 
ant's passenger  trains  then  about  to  move  west,  and  relying  on 
the  directions  so  given,  and  relying  on  the  further  facts  that  the 
agent  so  selling  said  ticket  had  given  her  a  ticket  over  the  said 
Vandalia,  and  believing  she  was  then  entering  the  train  of  the 
latter  company,  she  entered  said  car  and  not  otherwise;  that  said 
train  immediately  departed,  and  in  about  an  hour  thereafter  defend- 
ant's servants  announced  the  station  of  Greencastle,  and  believing 
she  was  on  said  Vandalia  railroad,  and  knowing  if  she  was  she 
could  not  change  to  the  Louisville,  etc.,  railway  until  she  reached 
said  Greencastle  Junction,  a  mile  and  a  half  west  thereof,  the 
appellee's  servants  further  negligently  failing  to  notify  her  that 
she  had  reached  the  crossing  of  said  Louisville,  etc.,  railway,  she 
remained  on  said  train,  when  she  was  taken  to  the  city  of  Terre 
Haute,  Indiana,  and  put  off  said  train  in  the  night,  in  the  mud 
and  cinders,  more  than  a  half  mile  away  from  any  depot  without 
any  one  to  protect,  guide  or  direct  her  to  a  depot  or  hotel,  and 
where,  by  reason  of  such  negligence  she  was  compelled  to  remain 
for  the  space  of  twelve  hours,  during  which  time  she  was  greatly 
frightened,  annoyed  and  humiliated,  took  cold  and  suffered  six 
months  and  was  compelled  to  expend  $20  for  medical  attendance ; 
that  at  the  time  she  purchased  said  ticket  she  was  sixty-five  years 
old,  crippled  in  her  limbs,  enfeebled  in  eyesight  and  was  unable 
to  read  the  ticket  handed  her  by  said  agent,  and  had  no  knowl- 
edge that  said  ticket  was  for  passage  over  defendant's  said  rail- 
road, and  without  fault  in  the  purchase  of  said  ticket ;  that  she 
received  her  injuries  aforesaid  solely  on  account  of  the  careless- 
ness and  negligence  of  the  defendant  and  without  any  fault  on 
her  part,  to  her  damage  $5,000,  for  which  she  demands  judgment. 
The  second  paragraph  differs  in  no  material  respect  from  the 
first  except  that  in  the  second  it  is  alleged  in  addition  to  the  facts 
averred  in  the  first  that  she  made  inquiries  while  at  said  Green- 
castle as  to  what  the  distance  was  to  the  junction,  but  could 
obtain  no  information  thereon,  and  that  the  conductor,  with  full 
Vol.  VIII  — 15 
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knowledge  of  the  facts  herein  set  forth,  negligently  and  carelessly 
mistreated  her  in  this,  to  wit:  That  he  carried  her  to  Terre 
Haute,  Indiana,  stopped  his  train  a  half  mile  from  the  depot  and 
there  angrily  and  roughly  ordered  plaintiff  from  said  train,  and 
hurriedly  removed  her  therefrom  at  two  o'clock  in  the  morning, 
forced  her  to  get  off,  etc. 

It  has  been  the  subject  of  much  discussion  as  to  what  the  true 
theory  of  the  complaint  is,  and  it  has  even  been  charged  that  it 
is  bad  because  it  has  no  theory.  But  the  statute  does  not  make 
the  want  of  a  theory  in  a  complaint  a  ground  of  demurrer,  but  a 
want  of  sufficient  facts  is  the  only  defect  in  that  direction  which 
the  statute  makes  a  ground  of  demurrer.  If  facts  sufficient  to 
constitute  a  cause  of  action  are  stated  in  the  complaint,  it  is  diffi- 
cult to  see  how  a  demurrer  assigning  want  of  sufficient  facts  could 
be  sustained,  because  the  theory  of  the  complaint  was  not 
apparent  or  because  it  is  difficult  to  tell  which  of  two  theories  is 
the  true  one  where  the  complaint  is  so  framed  as  to  make  either 
theory  consistent  therewith. 

Such  a  defect  would  be  uncertainty,  the  remedy  for  which  is  a 
motion  to  make  more  certain,  and  not  a  demurrer. 

But  we  find  no  great  difficulty  here  in  ascertaining  the  true 
theory  of  the  complaint.  The  gist  of  the  action  is  the  alleged 
negligence  in  delivering  to  appellant  the  wrong  ticket.  Her  alle- 
gations of  her  defective  eyesight  and  her  freedom  from  contribu- 
tory negligence  are  sufficient  to  excuse  her  for  failure  to  read  her 
ticket,  if  indeed  it  would  be  negligence  in  any  case  for  a  passen- 
ger to  fail  to  read  his  ticket.  But  the  apppellant  is  slow  to  say 
whether  the  complaint  rests  on  the  theory  of  the  wrong  in  carry- 
ing her  beyond  her  destination  and  rudely  expelling  her  in  the 
night  at  an  unsuitable  place,  or  for  the  wrong  in  delivering  to  her 
the  wrong  ticket. 

But  let  us  inquire  whether  either  paragraph  is  good  on  the 
latter  theory,  or  whether  either  states  facts  sufficient  to  make  the 
appellee  liable  for  her  carriage  beyond  Greencastle  and  her  final 
expulsion.  If  such  carriage  and  expulsion  form  the  gist  of  the 
action,  then  appellee's  liability  therefor  cannot  be  aided  or  sup- 
plemented by  the  delivery  of  the  wrong  ticket.  If  such  carriage 
and  expulsion  form  the  ground  of  the  action,  it  was  for  the  tres- 
pass and  not  for  negligence,  which  is  the  theory  outlined  in  the 
complaint. 

At   all   events,  she  became  a  passenger  on  appellee's  train. 
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though  she  got  there  through  a  mistake  of  somebody.  When  she 
delivered  her  ticket  to  the  conductor  she  had  paid  her  fare  to 
Greencastle  and  no  further.  By  mistake  she  remained  on  the 
train,  and  on  the  way  from  Greencastle  to  Terre  Haute  she 
learned  of  the  mistake.  She  was  still  a  passenger  and  entitled  to 
be  treated  as  such,  though  she  was  on  the  train  beyond  Greencastle 
by  mistake.  Cincinnati,  etc.,  R.  R.  Co.  v.  Carper,  112  Ind. 
26(1);  Columbus,  etc.,  R'y  Co.  v.  Powell,  40  Ind.  37  (2). 

But  while  the  appellee  owed  her  the  duty  of  treating  her  as  a 
passenger  so  as  to  entitle  her  to  protection  against  the  negligence 
of  the  company,  she  also  owed  the  duty  to  the  company  of  treat- 
ing it  as  a  common  carrier. 

If  there  was  no  other  relation  created  by  the  circumstances,  as 
we  shall  see  when  coming  to  consider  the  sale  of  the  ticket,  than 
that  of  passenger  and  carrier,  then  the  appellee,  as  a  carrier,  was 
entitled  to  compensation  for  carrying  appellant  beyond  Green- 
castle, the  failure  to  pay  which  on  demand  would  justify  the  com- 
pany in  putting  her  ofl  the  train  at  any  reasonable  place.  Chicago, 
etc.,  R.  R.  Co.  V.  Bills,  104  Ind.  13  (3);  White  v,  Evansville, 
etc.,  R.  R.  Co.,  133  Ind.  480,  and  authorities  cited:  Sage  v. 
Evansville,  etc.,  R.  R.  Co.,  134  Ind.  100. 

A  passenger  who  fails  and  refuses  to  pay  his  fare  has  no  right 
to  demand  to  be  carried  to  a  station  before  the  company  may 
rightfully  put  him  ofl  or  eject  him  from  the  train.  White  v, 
Evansville,  etc.,  R.  R.  Co.,  supra. 

The  averment  that  the  conductor  negligently  and  carelessly 
mistreated  appellant  in  carrying  her  to  Terre  Haute,  and  stopped 
a  half  mile  from  the  depot,  and  roughly  ordered  her  from  said 
train,  and  hurriedly  removed  her  therefrom,  and  forced  her  to 
get  off,  etc.,  does  not  put  the  conductor  in  the  wrong,  unless  his 
company  was  liable  for  the  delivery  of  the  wrong  ticket.  Because 
it  is  nowhere  alleged  that  she  had  conformed  to  the  rules  of  the 
company,  or  that  she  had  paid  her  fare,  or  offered  to  do  so,  with- 
out which  the  conductor  had  the  right  to  put  her  off.  Chicago, 
etc.,  R.  R.  Co.,  V.  Bills,  supra;  White  v,  Evansville,  etc.,  R.  R. 
Co.,  supra. 

That  she  was  forced  to  get  off  may  have  been  rendered  necessary 

1.  Cincianati,  Hamilton  &  Ind.   R.  R'y  Co.  v,  Powell,  40  Ind.  37,  is  re- 
R,  Co.  r.  Carper,  112  Ind.  26,  is  re-  ported  in  3  Am.  Neg.  Cas.  100. 
poned  in  3  Am.  Neg.  Cas.  186.  3.  See  abstract  of  this  case,  reported 

2.  Colambus,   Chic.    &    Ind.   Cent,  in  8  Am.  Neg.  Cas.  217,  220,  ante. 
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by  her  refusal  to  pay  fare  or  get  off  voluntarily  on  request,  or 
otherwise  failing  to  comply  with  the  regulations  of  the  appellee. 
If  so,  the  conductor  was  justified.  The  presumption  is  s^^ainst 
misconduct,  and  that  presumption  prevails  in  favor  of  the  con- 
ductor until  it  is  overcome  by  such  allegations  as  put  him  in  the 
wrong.  Chicago,  etc.,  R.  R.  Co.,  v.  Bills,  supra;  White  v. 
Evansville,  etc.,  R.  R.  Co.,  supra. 

So  that  it  appears  that  the  true  theory  of  both  paragraphs  of 
the  complaint  is  that  the  gist  of  the  action  is  the  negligence  in 
delivering  the  wrong  ticket. 

Nor  is  this  conclusion  obviated  by  the  averments  "that  after 
she  purchased  said  ticket  and  the  same  was  delivered  to  her,  the 
defendant's  *  •  *  servants  *  *  *  carelessly  and  negli- 
gently ordered,  directed  and  caused  *  •  •  plaintiff  *  *  * 
to  enter  one  of  defendant's  passenger  trains,"  because  there  is  no 
averment  that  such  servants  had  any  knowledge  that  she  did  not 
desire  to  take  passage  on  the  train  indicated  by  the  ticket  she 
held.  So  these  averments,  like  those  as  to  her  carriage  beyond 
Greencastle  and  expulsion,  have  no  force  in  showing  a  liability 
on  the  part  of  appellee,  unless  they  derive  such  force  from  the 
allegations  of  negligence  in  the  delivery  of  the  wrong  ticket. 

And  even  then  they  will  derive  no  force  from  those  allegations 
as  against  appellee,  unless  such  allegations  connect  the  appellee 
with  the  alleged  negligence  in  the  sale  of  the  ticket. 

Such  connection  must  depend  upon  the  question  whether  the 
appellee  in  such  sale  owed  the  appellant  any  duty,  and  whether 
the  facts  alleged  show  that  the  appellee  was  guilty  of  a  breach  of 
that  duty. 

That  there  is  negligence  shown  by  both  paragraphs  in  the 
delivery  of  the  wrong  ticket,  may  be  conceded,  and  that  the 
appellant  is  shown  therein  to  be  free  from  contributory  negligence 
in  relation  thereto,  may  also  be  conceded.  But  the  question 
remains,  whose  negligence  was  it  ?  It  is  settled  law,  as  was  said 
in  Paris  v.  Hoberg,  134  Ind.,  at  page  274,  that:  "In  every  case 
involving  actionable  negligence,  there  are  necessarily  three  ele- 
ments essential  to  its  existence:  i.  The  existence  of  a  duty  on 
the  part  of  the  defendant  to  protect  the  plaintiff  from  the  injury 
of  which  he  complains;  2.  A  failure  by  the  defendant  to  perform 
that  duty;  and  3.  An  injury  to  the  plaintiff  from  such  failure  of 
the  defendant." 

Both  paragraphs  show  that  appellant  applied  to  the  ticket  agent 
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to  purchase  a  ticket  over  the  Vandalia  to  Greencastle.  They 
both  show  that  he  was  duly  authorized  by  the  Vandalia  as  its 
agent  to  sell  such  tickets.  Therefore,  on  such  application  and 
request,  and  on  payment  of  the  regular  ticket  fare  as  shown  in  both 
paragraphs,  a  duty  arose  on  the  part  of  the  agent  of  the  Vandalia 
and  the  Vandalia  itself  to  deliver  to  appellant  a  ticket  over  its 
road  to  Greencastle.  It  failed  to  do  so,  and  therefore  was  guilty 
of  a  breach  of  the  only  duty  that  was  created  by  the  circumstances. 
It  was  as  the  agent  of  the  Vandalia  that  he  was  applied  to  for  a 
ticket  over  that  road ;  it  was  as  the  agent  of  the  Vandalia  that  he 
negligently  failed  to  deliver  such  ticket,  and  therefore  the  breach 
of  duty  shown  was  a  breach  of  the  duty  that  the  Vandalia  owed 
to  the  appellant.  The  application  and  request,  accompanied  by 
payment,  for  a  ticket  over  the  Vandalia  created  or  laid  no  duty 
on  the  appellee  of  any  kind  whatsoever;  and,  therefore,  if  the 
agent,  in  issuing  the  ticket  over  appellee's  road,  was  acting  within 
the  scope  of  his  authority  as  the  agent  of  appellee,  which  may 
admit  of  doubt  under  the  circumstances,  yet  it  was  no  breach  of 
duty  owed  by  appellee  to  appellant,  because  appellee  owed  her 
no  duty,  and  had  no  power  to  perform  the  duty,  for  the  breach 
of  which  she  complains,  namely  the  failure  to  issue  to  her  a 
ticket  over  the  Vandalia.  See  Atchison,  etc.,  Co.  v.  Cochran,  41 
Am.  and  Eng:  R.  R.  Cases,  48,  7  L.  R.  A.  414;  Isaacson  v. 
New  York,  etc.,  R.  R.  Co.,  16  Am.  and  Eng.  R.  R.  Cases,  188. 

It  follows  from  what  we  have  said,  that  the  facts  alleged  con- 
cerning the  sale  of  the  ticket  have  no  influence  on  the  facts  occur- 
ring afterwards,  and  that  all  of  the  facts  stated  as  occurring  there- 
after create  no  other  relation  between  the  parties  to  this  action, 
and  impose  no  other  duties  than  those  reciprocal  obligations 
ordinarily  existing  between  carrier  and  passenger. 

For  the  reason  given,  both  paragraphs  of  the  complaint  are 
had,  and  the  Circuit  Court  correctly  sustained  the  demurrer 
thereto. 

Judgment  afHrmed. 
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HALEY,  Administrator,  v.  CHICAGO  AND  NORTH- 
WESTERN RAILWAY  COMPANY. 

Supreme  Courts  lawa^  June  Term^  1866. 
[Reported  in  21  Iowa,  15.] 

INTOXICATED  PASSENGER  EJECTED  FROM  TRAIN,  RUN  OVER  AND 
KILLED  BY  ANOTHER  TRAIN  — PROXIMATE  CAUSE.  —  The  plain- 
tiff's  intestate  was  ejected  by  the  defendant's  conductor  from  a  train  of  cars 
and  left,  in  the  night-time,  in  a  state  of  intoxication,  near  the  railroad 
track;  several  hours  after,  at  a  distance  of  half  a  mile  from  the  station 
where  he  was  displaced,  he  was  killed  by  another  train  of  cars.  Held^  that 
to  entitle  the  plaintiff  to  recover,  it  should  have  been  made  to  appear,  to 
the  satisfaction  of  the  jury,  that  the  killing  was  the  natural  or  proximate 
result  of  the  act  of  defendant's  agent. 

QUESTIONS  FOR  JURY.  —  In  the  trial  of  the  cause,  the  attention  of  the  jury 
should  have  been  called  to  the  distance  between  the  place  where  the 
deceased  was  left  and  that  where  he  was  killed;  the  time  which  elapsed 
between  his  removal  from  the  cars  and  his  death,  as  presenting  a  material 
question  for  their  determination;  whether  or  not  his  faculties  had  so  far 
recovered,  with  the  power  of  locomotion,  as  to  enable  him  to  understand 
the  danger  of  being  upon  the  track  while  the  trains  of  cars  were  passing. 

CONTRIBUTORY  NEGLIGENCE.  —  The  plaintiff  cannot  recover  for  an  injury 
resulting  from  the  negligence  of  defendant,  if  the  want  of  care  or  prudence 
in  the  party  injured  in  any  way  contributed  directly  to  the  injury. 

ERRONEOUS  VERDICT. —  The  principles  above  suted  being  applied  to  the 
case  at  bar,  it  is  held  that  the  verdict  of  the  jury  is  clearly  against  the  law 
as  well  as  the  facts  of  the  case. 

INSTRUCTIONS  (Per  Wright,  J.,  dissenting).  —  The  instructions  given  to  the 
jury  were  not  erroneous;  no  instructions  were  asked  and  refused.  The 
issues  of  fact  were  submitted  to  the  jury,  and  the  verdict  should  not, 
under  the  circumstances,  be  disturbed.  That  instructions  are  indefinite 
and  do  not  state  all  the  law  applicable  to  the  case,  does  not  constitute  sufiB- 
cient  ground  for  reversal  when  the  instructions  given  were  correct  and  no 

'        additional  ones  were  asked  by  counsel. 

Appeal  from  Clinton  District  Court.    Judcrinent  reversed. 

This  is  a  suit  to  recover  of  the  defendant  damages  for  the 
wrongful  treatment  and  negligent  conduct  of  its  servants,  whereby 
the  death  of  one  James  Rogus  was  occasioned. 

The  gravamen  of  the  charge  as  laid  in  the  petition  is,  that  in 
September,  1864,  Rogus  was  a  passenger  on  one  of  the  cars  then 
running;  that  he  was  forcibly  ejected  therefrom  at  a  time  when  he 
was  of  unsound  mind,  and  intoxicated,  and  was  so  injured  that  he 
was  incapable  of  exercising  any  care  of  himself,  whch  defendant 
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well  knew;  and  in  this  condition  was  left  on  the  track  of  the 
railway,  by  reason  of  which  a  train  of  defendant's  cars  ran  over 
and  injured  him,  and  caused  his  death. 

The  defendant  denies  this  charge  as  broadly  as  made;  also 

admits  and  justifies  the  putting  of  the  said  Rogus  o£f  of  the  cars 

by  the  conductor,  as  it  was  its  right  to  do,  under  the  rules  and 

regulations  established  for  operating  its  trains,   for  the  reason 

that  said  Rogus  refused  to  pay  or  exhibit  a  ticket  in  payment  of 

his  passage.     He  was  also  noisy,  profane  and  obscene  in  his 

language,  disturbing  and  annoying  other  passengers.     He  refused 

to  be  quiet.     He  was  put  off  without  injury;  no  more  force  was 

used  than  necessary  to  effect  that  object ;  his  death  was  the  result 

of  his  own  drunkenness. 

At  the  trial  the  jury  found  for  the  plaintiff  in  the  sum  of  fifteen 
hundred  dollars  damages. 

A  motion  for  a  new  trial  was  filed,  based  upon  two  general 
grounds,  that  the  verdict  was  against  the  evidence  and  contrary 
to  law;  and  the  instructions  of  the  court  numbered  three,  six  and 
eight  were  erroneous.  This  motion  was  overruled,  and  the  defend- 
ant appeals. 

J.  H.  Flint,  for  appellant. 

Wm.  B.  Leffingwell,  for  appellee. 

Lowe,  Ch.  J.  —  Was  there  error  in  overruling  the  above 
motion  for  a  new  trial  ?  The  settlement  of  this  inquiry  involves 
the  consideration  of  two  questions.  First,  whether  the  verdict 
of  the  jury  was  manifestly  against  the  preponderance  of  the  evi- 
dence; and  secondly,  whether  it  was  contrary  to  law,  being  either 
against  the  same  as  propounded  by  the  court,  or  in  pursuance  of 
instructions  erroneously  given. 

In  considering  the  first  of  these  propositions,  we  assume  that 
if  the  complaint  in  its  form  and  essence,  as  set  forth  in  the 
petition,  be  not  true,  that  then  in  law  the  plaintiff  is  not  entitled 
to  recover. 

What  then  do  we  understand  the  charge  in  its  substance  to  be  ? 
In  our  preliminary  statement  of  the  case  we  have  already  set  it 
out  as  concisely,  perhaps,  as  it  can  very  well  be  done.  In  sup- 
port of  it  the  plaintiff  called  and  examined  four  witnesses;  the 
defendant,  three  against  it.  We  will  first  state  the  facts  about 
which  there  is  no  disagreement  among  the  witnesses  on  either 
side,  namely : 

That  James  Rogus,  the  party  killed,  got  upon  the  cars  going 
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east,  at  DeWitt,  after  dark;  that  he  was  very  drunk;  that  he  did 

not  pay  his  fare  when  demanded  by  the  conductor ;  that  for  this 

reason,  and  not  because  he  was  disturbing  the  passengers  by  his 

noise  and  profanity,  he  was  forcibly  thrown  out  or  dragged  from 

the  cars  at  the  next  station,  called  Ramessa,  at  the  usual  depot; 

that  the  depot  platform  was  low,  about  on  a  level  with  the  rails 

on  the  road  and  near  the  same;  that  the  night  was  foggy,  very 

dark,  drizzling  a  little  rain ;  that  there  were  but  three  houses  at 

Ramessa;  the  nearest  was  one  hundred  yards,  and  the  farthest 

one  hundred  rods  distance  from  the  depot ;  that  no  lights  could 

be  seen  in  either;  that  Ramessa  was  a  flag  station,  at  which  the 

train  usually  halted  only  when  signaled ;  at  this  station,  near  the 

track,  Rogus  was  left,  in  the  dark,  unattended  and  alone.      Next 

morning  his  body  was  found  on  the  track,  nearly  a  half  mile  east 

of  the  depot,  badly  mangled,  and  as  it  lay  east  of  where  blood 

and  bones  were  discovered  upon  the  track,  it  was  believed  that 

he  was  killed  by  a  locomotive  going  east.     As  to  these  facts  no 

question  is  made,  but  in  addition  to  them,  the  plaintiff,  to  support 

the  case  made  in  his  petition,  must  show  that  Rogus,  at  the  time 

of  his  forcible  expulsion  from  the  cars,  was  roughly  treated,  and 

injured  thereby,  and  in  other  respects  was  in  a  state  of  mind  from 

intoxication,  which  rendered  him  incapable  of  exercising  any  care 

of  himself,  and  thus  situated  was  left  in  an  exposed  position,  etc. 

Upon  these  points  the  plaintiff  introduced  four  witnesses :  First. 

The  plaintiff  himself,  who  only  testified  that  he  lives  at  Ramessa ; 

was  the  administrator  of  Rogus,  who  was  killed  by  a  locomotive; 

and  that   Rogus  left  a  wife  and  two  children.      The  next  was 

Andrew  J.  Brosell,  a  passenger,  who  knew  Rogus;  observed  his 

condition,  and  witnessed  the  manner  in  which  he  was  thrust  from 

the  cars;  and  he  says  that  he  was  very  drunk;  that  he  knew 

nothing  at  all;  that  he  sat  on  his  seat  with  his  mouth  open, 

snoring;  that  he  paid  no  attention  to  the  conductor  when  asked 

for  the  fare,   nor  when  he  was  shaken  by  the  conductor;  yet 

when  the  conductor  said,  if  you  do  not  pay  me  on  my  return  I 

will  put  you  off,  Rogus  asked,  what  is  it  ?     He  replied,  eighty 

cents;  Rogus  said  he  would  pay  him  sixty  cents.     On  his  return, 

failing  to  get  the  fare  on  demand,  he  caught  Rogus  with  both 

hands,  by  the  face  or  head,  and  dragged  him  to  the  floor ;  Rogus 

fell  like  a  dead  man,  with  his  head  against  the  stanchion  of  the 

door;  he  was  then  dragged  by  two  men  out  of  and  from  the  car. 

Before  he  left  the  car,  however,  he  offered  to  pay  the  fare.     Laura 
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Abbott,  a  passenger,  left  the  cars  at  Ramessa,  near  which  she 

resided.     She  also  had  occasion  to  observe  Rogus ;  he  was  much 

in  liquor.     When  she  stepped  from  the  cars,  Rogus  was  thrown 

or  lodged  at  her  feet,  head  foremost.     Henry  Pillram,  station 

agent,  resided  at  Ramessa ;  first  saw  Rogus  when  put  off,  about 

ten  o'clock  at  night,  he  was  so  drunk  that  he  could  but  just  stand ; 

two  men  laid  him  on  the  ground ;  no  direction  was  given  witness 

what  to  do  with  him ;  he  was  left  alone  on  the  platform,  two  feet 

irom  the  railway  track ;  it  was  so  dark  that  the  headlight  of  the 

cars  could  not  be  seen  more  than  forty  or  fifty  rods. 

The  testimony  for  the  defense,  so  far  as  it  differs  from  the  fore- 
going facts,  is  as  follows:  Raymond,  the  conductor,  says  that  it 
was  for  the  nonpayment  of  the  fare  alone  that  Rogus  was  put  off ; 
that  in  doing  so  he  did  not  seize  him  by  his  whiskers  or  the  side 
of  his  face,  but  by  his  collar;  gave  him  a  jerk  and  he  fell  on  his 
face  and  head  near  the  door;  he  directed  the  baggageman  (Thurs- 
ton) to  put  him  off;  he  was  assisted  by  one  Cunningham,  who  was 
not  an  employee  of  the  road ;  they  laid  him  on  the  platform ; 
when  off,  Rogus  said,  John,  let  me  ride,  Y\\  pay  you;  this  was 
the  first  offer  he  made  to  pay ;  he  did  not  offer  to  pay  sixty  cents 
or  any  other  amount  in  the  cars;  his  expulsion  was  according  to 
the  rules  of  the  company,  etc.  The  witness  Thurston  was  at 
the  brakes;  was  told  by  conductor  to  put  Rogus  off;  he  did  so; 
helped  him  down  as  gently  as  he  could;  he  did  not  go  off 
head  first;  nor  was  he  hurt;  Cunningham  took  him  by  the 
shoulders  and  arms  and  laid  him  carefully  upon  the  platform. 
In  this  statement  the  testimony  of  Cunningham  substantially 
agrees. 

In  his  second  examination  Raymond,  the  conductor,  said: 
Rogus  had  long  whiskers;  made  no  noise;  was  very  drunk,  so 
much  so  that  he  did  not  appear  to  know  anything;  that  when  he 
pulled  him  off  his  seat  he  fell  harder  than  he  intended ;  he  might 
have  been  hurt  some,  but  such  wais  not  his  intention ;  the  next 
train  we  met  was  at  Camanche  going  west ;  the  next  eastern  train 
should  have  gone  by  during  the  night,  but  don't  remember  at 
what  hour. 

Such  is  the  testimony.  Now  the  gist  of  the  plaintiff's  case  is, 
not  that  Rogus  was  cruelly  and  harshly  treated,  nor  yet  that  the 
defendant  had  no  right»  under  the  circumstances,  to  displace 
Rogus  from  the  cars,  but  that  such  displacement  was  effected 
under  circumstances  and  at  a  time  when  he  was  in  a  condition 
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mentally  and  physically  incapable  from  intoxication  of  taking 
care  of  himself. 

Although  the  evidence  shows  that  Rogus  was  forcibly  and 
roughly  ejected  from  the  cars,  and  may  have  been  more  or  less 
bruised,  yet  it  falls  quite  short  of  showing  that  he  was  so 
physically  injured  thereby  as  to  render  him  incapable  of  exercis- 
ing due  care  of  himself  as  the  result  of  such  injury,  yet,  never- 
theless, the  evidence  does  show  that  at  that  particular  time  he 
was  extremely  intoxicated,  so  much  so  that,  in  the  language 
of  two  of  the  witnesses,  he  seemed  to  know  nothing,  and  in  this 
condition  he  was  strangely  and  carelessly  left  in  an  exposed,  not 
to  say  a  dangerous  position  near  the  railway  track  (but  not  on 
the  same,  as  alleged  in  the  petition),  about  ten  o'clock  of  a  very 
dark  night.  Now  this,  without  showing  more,  does  not  prove  the 
plaintiff's  case  as  made  in  his  petition;  for  it  is  also  alleged 
therein  **that,  by  reason  of  which,  a  train  of  defendant's  cars  ran 
over  and  injured  him,  that  he  then  and  there  died."  To  entitle 
the  plaintiff  to  recover  in  this  case,  the  law,  as  well  as  this 
material  allegation  of  the  petition,  requires  him  to  prove  that  the 
killing  was  the  natural  or  proximate  result  of  the  act  complained 
of.  If,  for  instance,  in  a  reasonablj'  short  time  thereafter,  before 
he  could  have  been  supposed  to  have  passed  from  under  the 
effects  of  his  intoxication,  and  within  a  short  distance  from  the 
place  where  he  was  dislodged  from  the  cars,  he  had  been  found  a 
mangled  corpse  on  the  track,  from  the  passage  of  the  train  over 
him,  evidence  tending  to  establish  such  a  state  of  case  would 
authorize  the  conclusion,  perhaps,  that  the  conduct  of  defendant 
in  the  premises  was  the  necessary  and  proximate  cause  of  the 
disaster. 

But  the  evidence  shows  a  different  state  of  case.  It  proves  first, 
beyond  doubt,  that  the  train  of  cars  from  which  he  was  ejected 
did  not  injure  him ;  that  two  other  distinct  trains  passed  over 
that  part  of  the  railroad  track  that  night,  one  going  west,  the 
other  east;  that  the  former  passed  along  about  an  hour,  more  or 
less,  after  Rogus  had  been  left ;  the  latter,  according  to  a  time- 
table introduced  as  evidence  in  the  case,  about  four  o'clock  and 
twenty  minutes  in  the  morning.  It  is  clear,  from  the  position  of 
the  remains  of  the  deceased,  and  the  body  marks  left  upon  the 
track,  that  it  was  this  last  train,  if  any,  that  ran  over  Rogus,  and 
that,  very  nearly  one-half  mile  east  of  the  Ramessa  depot,  where 
he  had  been  left.     Now,  it  is  not  pretended  that   it   was   the 
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carelessness  of  the  defendant's  employees  operating  the  train  that 
ran  over  Rogus  that  caused  his  injury  and  death;  but  that  if  the 
defendant  is  responsible  at  all  for  the  unfortunate  occurrence,  it 
must  be  for  the  acts  of  its  servants  in  expelling  Rogus  from  the 
cars  at  Ramessa,  and  leaving  him  near  the  track  in  a  state  of 
intoxication.  But  he  was  not  killed  at  or  near  the  place  where 
he  was  left,  nor,  so  far  as  the  evidence  shows,  during  the  time  that 
his  sense  and  reason  were  suffering  an  eclipse  from  the  effects  of 
liquor.  According  to  the  evidence,  he  met  with  his  disaster  a  half 
mile  distant  from  the  place  where  he  was  put  off,  so  that  there 
was  no  necessary  connection  between  the  dangerous  position  and 
the  scene  or  locality  of  his  death.  Again,  the  time  when  this 
occurred  was  some  six  hours  or  more  after  his  displacement  from 
the  cars.  Whether  his  faculties  had  so  far  recovered  with  the 
power  of  locomotion  as  to  enable  him  to  understand  the  danger 
of  being  upon  the  track  while  trains  of  cars  were  passing  at  that 
time,  is  a  question  to  which  the  attention  of  the  jury  should  have 
been  called,  and  should  have  been  passed  upon  by  them.  This 
remoteness  of  time  and  place,  when  and  where  the  accident  took 
place,  from  the  scene  of  negligence  charged  upon  the  defendant, 
is  what  renders  the  verdict  of  the  jury  so  unsatisfactory  to  us, 
and  makes  us  feel  that  it  is  our  duty  to  award  a  new  trial,  to  the 
end  that  justice  may  be  the  more  nearly  attained. 

The  rules  of  law  applicable  to  this  case  will  be  found  discussed 
and  settled  in  the  case  of  The  State  of  Maryland  to  the  use  of 
Mary  Couchlon  v.  The  Baltimore  and  Ohio  R.  R.  Co.,  reported  in 
May  number,  1866,  of  the  American  Law  Register,  together  with 
the  authorities  there  cited  in  a  note  added  by  Judge  Redfield. 
The  leading  principle  here  laid  down  is,  that  the  plaintiff  cannot 
recover  for  an  injury  resulting  from  the  negligence  of  the  defend- 
ant if,  notwithstanding  such  negligence,  his  own  want  of  such 
care  and  prudence,  or  that  of  the  party  injured,  in  any  way  con- 
tributed directly  to  the  injury. 

Now,  without  placing  any  special  stress  or  emphasis  upon 
Rogus*  drunkenness,  the  result  of  his  own  imprudence  and  a  viola- 
tion of  law,  or  his  neglect  and  refusal  to  pay  his  railroad  fare,  a 
violation  of  the  rules  and  regulations  of  the  company,  as  the 
remote  but  primal  cause  of  his  death,  yet  the  evidence  in  this 
case  places  him  in  the  attitude  of  walking  on  and  along  the  rail- 
way track,  upon  a  dark  night,  when  no  amount  of  vigilance  on 
the  part  of  the  defendant  could  discover  him,  and  in  this  way  was 
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struck  and  run  over.  Now,  how  far  his  own  imprudence  and  want 
of  care  was  the  proximate,  whilst  that  of  the  defendant  was  the 
remote,  cause  of  his  death,  is  a  question  for  the  jury.  If  they 
should  find  his  injury  the  result  of  his  own  want  of  care  at  a  time 
when  he  was  capable  of  judging,  then  the  law  will  not  permit  a 
recovery ;  and  this  rule  will  be  found  to  be  very  happily  explicated 
in  the  case  of  Trow  v.  The  Vermont  Central  R.  Co.,  24  Vt.  487, 
in  which,  among  other  things,  Justice  Isham  remarks,  that  his 
investigations  lead  to  the  question  whether  an  action  can  be  sus- 
tained, when  the  negligence  of  the  plaintiff  and  defendant  has 
mutually  cooperated  in  producing  the  injury  for  which  the  action 
has  been  brought.  On  this  question,  he  says,  the  following  rules 
will  be  found  established  by  the  authorities: 

Where  there  has  been  mutual  negligence,  and  the  negligence 
of  each  party  was  the  proximate  cause  of  the  injury,  no  action 
whatever  can  be  sustained.  In  the  use  of  the  words  proximate 
cause  is  meant  negligence  occurring  at  the  time  the  injury  hap- 
pened. In  such  case  no  action  can  be  sustained  by  either  for  the 
reason  that  as  there  can  be  no  apportionment  of  damages,  there 
can  be  no  recovery.  So,  when  the  negligence  of  the  plaintiff  is 
proximate,  and  that  of  the  defendant  remote,  or  consisting  in 
some  other  matter  than  occurred  at  the  time  of  the  injury,  in  such 
case  no  action  can  be  sustained,  for  the  reason  that  the  imme- 
diate cause  was  the  act  of  the  plaintiff.  On  the  other  hand,  when 
the  negligence  of  the  defendant  is  proximate,  and  that  of  the 
plaintiff  remote,  the  action  can  then  well  be  sustained,  although 
the  plaintiff  is  not  entirely  without  fault.  This  seems  to  be  the 
settled  doctrine  in  England  and  in  this  country,  in  support  of 
which  we  are  referred  to  Hill  v,  Warren,  2  Stark.  377  (i);  Munroe 
V.  Leach,  7  Mete.  274;  Parker  v,  Adams,  12  Mete.  415;  Brownell 
V.  Flagler,  5  Hill,  282;  Brown  v.  Maxwell,  6  Hill,  592,  and 
others. 

Adopting,  as  we  are  inclined  to  do,  and  applying  these  princi- 
ples to  the  case  at  bar,  we  are  brought  to  the  conclusion  that  the 
verdict  of  the  jury  was  clearly  against  the  law,  as  well  as  the  facts 

I.  Hill  V.  ^^arren,  2  Stark,  377,  was  party-wall.  It  appeared  that  both  par- 
as follows:  Plaintiff,  whose  house  ad-  ties  had  their  agents  jointly  employed 
joined  that  of  defendant,  brought  ac-  in  taking  down  the  wall.  Held^  that 
tion  for  damages  sustained  by  reason  as  both  agents  were  at  fault,  neither  of 
of  defendant's  negligence  in  taking  the  parties  could  impute  negligence  to 
down  his  house  and  pulling  down  the  the  other. 
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of  the  case.  As  to  the  charge  of  the  court  to  the  jury,  we  remark, 
that  the  same  was  substantially  correct  so  far  as  it  goes,  and  not 
unfavorable  to  the  appellant,  but  it  lacked  definiteness  upon  the 
point  we  are  discussing,  namely,  the  proximate  and  remote  causes 
of  the  injury  and  death  of  Rogus,  and  what  acts,  when  proved, 
would  constitute  negligence  on  the  part  of  the  plaintiff.  Negli- 
gence in  either  party  being  a  mixed  question  of  law  and  fact,  we 
suppose  it  to  be  proper  for  the  court  to  be  somewhat  specific  in 
its  instructions  bearing  upon  that  question.  It  is  not,  however, 
intended  to  pass  any  opinion  upon  the  facts  adverse  to  the  rights 
of  the  plaintiff;  they  are  for  the  jury,  under  appropriate  instruc- 
tions. One  object  in  awarding  a  new  trial  is,  that  the  questions 
arising  may  be  once  more  carefully  and  intelligently  adjudged 
upon  the  principles  of  law  herein  laid  down. 

Reversed. 

Wrig^lit,  J«  (dissenting.)  —  It  is  in  effect  conceded  by  the 
foregoing  opinion,  that  there  was  no  error  in  the  instructions 
given  to  the  jury  by  the  court  below.  Indeed  appellant's  counsel 
complain  of  but  three  instructions,  and  no  part  of  the  majority 
opinion  holds  these  to  be  erroneous.  The  case  is  reversed,  how- 
ever, as  I  understand,  upon  the  ground  that  the  **  charge  lacked 
definiteness,"  upon  the  question  of  "the  proximate  and  remote 
causes  of  the  injury  to  Rogus."  Or,  as  the  ground  is  stated  in 
the  conclusion,  the  object  in  granting  **a  new  trial  is,  that  the 
questions  arising  may  be  once  more  carefully  and  intelligently 
adjudged  upon  the  principles  of  law  herein  laid  down." 

Now,  if  I  understand  the  instructions,  they  do  not  differ  in  any 
one  essential  particular  from  the  law  as  stated  by  the  majority. 
They  are  full,  clear,  definite  and  explicit.  The  law  governing  the 
liability  of  the  company,  and  its  duty  toward  infants  and  insane 
persons,  and  those  like  the  deceased,  in  a  besotted  state  of  intoxi- 
cation, is  clearly  and  correctly  stated.  At  least  no  objection  was 
taken  to  the  law  as  given  on  this  subject,  and  no  further  or 
explanatory  instructions  were  asked  by  appellant.  Nor  does  the 
opinion  of  the  chief  justice  hold  such  instructions  erroneous. 
Not  only  so,  but  these  instructions  leave  the  questions  of  fact  to 
the  jury.  That  is  to  say,  they  are  left  to  determine  whether  the 
act  of  the  company's  agents  was  or  was  not  the  proximate  cause 
of  the  injury  or  death.  And  it  seems  to  me  that  all  the  ques- 
tions arising  have  been  "once  carefully  and  intelligently  adjudged 
upon  principles"  fully  stated  by  the  court  below;  principles  not 
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in  conflict  with  the  opinion  of  this  court,  and  I  can  see  no  reason 
for  "once  more"  going  over  the  same  ground. 

That  the  deceased  was  very  drunk ;  that  he  was  quite  uncon- 
scious of  all  that  was  passing  around  him ;  that  he  was  treated 
with  unnecessary  severity  and  harshness  at   the   time    he   was 
expelled  from  the  cars;  that  he  was  left  alone  in  a  very  dark 
night,  in  a  helpless  condition,  in  a  place  of  great  danger,  were 
facts  which  the  jury  could  very  reasonably  find  from  the  testi- 
mony.    That  he  was  killed,  and  by  defendant's  engines  and  cars, 
is  an  admitted  fact.     This  occurred,  it  is  true,  some  hours  after- 
wards, and  the  train  passing  over  him  was  another  and  different 
one  from  that  from  which  he  was  ejected.     What  his  state  and 
condition  was  at  the  time  of  the  injury,  the  testimony  does  not 
show.     If  he  had  been  killed  near  the  station  where  left,  or  within 
a  short  time  thereafter,  this  verdict  would  not  probably  have  been 
disturbed.     And  yet  if  the  act  of  the  defendant  in  removing  him 
from  the  cars,  and  leaving  him  in  an  unconscious  state,  was  the 
proximate  cause  of  his  death,  then  the  liability  is  just  as  clear  as 
if  it  had  occurred  two  minutes  after\vards.     And  this  question 
of  fact  was,  as  I  think,  very  perspicuously  submitted  to  the  jury 
by  the  court  below.     True,  all  the  law  upon  the  subject  of  negli- 
gence and  diligence   was   not   stated.     The   court   might    have 
elaborated  more ;  but  whether  the  jury  would  have  been  thereby 
more  enlightened  or  confused,  may  well  be  doubted.     But  assume 
that  the  instructions,  correct  as  far  as  given,  were  **  lacking  in 
definiteness;  "  that  the  minds  of  the  jury  were  not  called  specifi- 
cally to  the  point,  upon  which,  according  to  the  opinion  of  the 
majority,  the  case  turned,  whose  fault  was  it  ?     Not  the  appellee's 
certainly.     Nor  should  the  appellant  complain.     No  instruction 
bearing  upon  this  subject  was  asked  and  refused.     And  yet  this 
was  the  clear  duty  of  counsel  if  they  would  make  such  a  point  in 
this  court.     This  is  a  rule  as  old  as  the  existence  of  this  court,  to 
say  nothing  of  other  courts.     If  further  instructions  are  not  asked, 
if  there  is  no  objection  taken  at  the  time  to  those  given  because 
of  indefiniteness,  this  court  ought  not,  except  in  a  case  of  manifest 
injustice,  to  interfere.     No  such  case  is  made  here,  and  hence  I 
am  clearly  of  the  opinion  that  the  judgment  should  be  aflfirmed. 
Upon  the  point  here  noticed  this  court  has  held  this  language: 
Where  an  instruction  is  given,  not  erroneous,  but  which  does  not 
as  fully  state  the  law  as  it  might,  if  a  party  fails  to  ask  a  desired 
qualification,  he  cannot  afterwards  complain.     Ault  v.  Sloan,  4 
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Iowa,  508;  Miller  v.  Bryan,  3  Iowa,  58.  And  again:  *If  the 
court's  charge  is  not  sufficiently  explicit,  the  attorney  should  ask 
more  direct  instructions."  McCausland  v.  Cresap,  3  G.  Greene, 
161 ;  and  see  Mears  z/.  Garretson,  2  G.  Greene,  316;  Coutch  & 
Kinsman  v.  Barton,  Mor.  354,  **If,  upon  any  proposition 
involved,  all  of  the  law  was  not  stated,  this  cannot  avail  the 
defendant,  if  that  which  was  given  was  correct.*'  State  of  Iowa 
V.  Tweedy,  1 1  Iowa,  360. 

This  rule,  thus  clearly  enunciated,  I  deem  most  just  and  reason- 
able. To  depart  from  it  in  every  case  of  apparent  hardship,  or 
when  I  think  counsel  may  not  have  been  as  active  in  the  presenta- 
tion of  the  real  points  of  their  case  as  its  correct  determination 
would  seem  to  demand,  is  no  part  of  my  duty.  For  their  failure 
they  have,  doubtless,  good  and  sufficient  reasons.  Having  tried 
their  case  on  their  own  basis,  voluntarily  taken,  the  consequences 
thereof  are  with  them,  and  not  with  me  or  the  court.  And  hence 
I  cannot  say  in  the  case  before  us,  but  that  counsel  may,  from  a 
knowledge  of  all  the  facts,  have  wisely  preferred  to  place  their 
defense  upon  other  grounds.  If  so,  I  might  not  say  they  were 
wrong,  and  that  another  opportunity  should  be  given  to  try  the 
case  more  ''carefully  and  intelligently." 

I  think  the  judgment  should  be  affirmed. 


EJECTED  FROM  FREIGHT  TRAIN  IN  MOTION.  —  In  an 
action  to  recover  damages  for  being  ejected  from  a  freight  train 
while  in  motion  plaintiff  recovered  judgment  for  $500  which,  on 
appeal  to  the  Supreme  Court,  was  affirmed.  On  appeal,  the  court, 
(per  Cole,  J.),  in  its  opinion,  stated  the  case  as  follows: 

'*  The  plaintiff  arrived  on  the  Dubuque  and  Southwestern  Rail- 
road at  Farley,  where  that  road  connects  with  the  defendant's  road, 
about  a  half  hour  ahead  of  time.  He  got  his  supper  there,  talked  a 
moment  with  the  landlord,  and  then  walked  to  the  defendant's  train, 
a  heavy  freight  train,  bound  for  Dubuque,  and  got  onto  the  rear  end 
of  the  •  caboose  car.*  The  train  started  directly  after  the  plaintiff 
got  on,  and  as  he  entered  the  car  he  was  met  by  the  conductor,  who 
demanded  a  ticket.  The  plaintiff  told  the  conductor  that  he  had 
not  time  to  buy  a  ticket  and  attend  to  his  affairs,  and  offered  a  five 
or  ten-dollar  bill  out  of  which  to  take  his  fare,  and  offered  to  buy  a 
ticket  at  the  next  station.  The  conductor  told  him,  and  truthfully, 
that  he  was  not  permitted  to  take  fare,  nor,  under  any  circum- 
stances, to  allow  passengers  to  ride  on  the  freight  trains  unless  they 
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have  freight-train  tickets.  Printed  notice  to  this  efiFect  was  duly 
posted  in  the  depot  at  Farley  at  that  time.  The  plaintiff  was  desirous 
of  going  to  Dubuque,  and  the  transaction  occurred  on  the  28th  day 
of  September,  1870,  a  little  after  seven  o'clock  in  the  evening,  and 
when  it  was  dark  and  rainy. 

"  So  far  as  the  foregoing  facts  are  concerned  there  is  no  conflict. 
But  the  plaintiff  testifies  further,  that  the  conductor  took  him  by  the 
shoulder,  when  about  three  or  three  and  a  half  blocks  from  the 
depot,  told  him  that  'business  was  business,'  and  shoved  him  off 
the  rear  car  of  the  train,  while  it  was  moving  at  the  rate  of  from 
three  to  ten  miles  an  hour;  that  ic  was  dark  and  rainy,  and  as  he 
struck  the  ground  he  fell  on  his  left  side  on  some  scattering  stones, 
with  his  back  to  the  train,  receiving  a  bruise  on  his  shin,  hip  and 
left  side;  had  a  pain  in  his  side  for  two  or  three  weeks,  and  even 
now  when  he  took  cold;  and  used  liniment  on  his  shin  and  a  blister 
on  his  side;  that  a  physician  was  consulted,  though  no  bones  were 
broken,  and  he  had  been  able  to  be  on  his  feet  and  attend  to  busi- 
ness all  the  time,  but  did  no  manual  labor  for  two  or  three  weeks; 
that  he  did  not  step  off  the  car,  nor  did  the  conductor  have  a  lantern 
in  his  hand. 

**  For  the  defendant,  the  conductor  testified,  that  he  told  plaintiff 
that  he  could  not  take  fare  from  him  and  he  would  have  to  get  off, 
that  'business  was  business;'  that  he  held  his  lamp  for  plaintiff, 
who  was  standing  on  the  lower  step  of  the  caboose  car,  and  stepped 
off  and  lit  on  his  feet  and  did  not  fall  down;  that  the  train  had  not 
got  more  than  the  length  of  a  car  from  the  depot  platform  and  was 
not  going  over  four  miles  per  hour.  Another  witness  for  defendant, 
who  was  standing  on  the  east  end  of  the  platform,  testified,  that  he 
.saw  plaintiff  step  off  the  car  while  the  conductor  held  a  lamp  for  him, 
over  him ;  that  he  did  not  see  the  conductor  touch  him,  and,  if  he  had 
done  so,  witness  would  have  seen  it;  that  plaintiff  did  not  fall  when 
he  stepped  off.  A  brakeman  on  the  train  also  testified  that  after 
plaintiff  got  on,  the  conductor  asked  him  for  his  ticket  and  he  said 
he  had  none,  and  then  the  conductor  told  witness  to  stop  the  train; 
witness  went  upon  the  car  to  set  the  brakes,  gave  the  engineer  a 
signal  to  stop,  and,  on  looking  back,  saw  the  plaintiff  walking  back 
from  the  train  which  was  about  one  and  a  half  or  two  car  lengths 
from  the  depot.     This  was  all  the  evidence, 

"  The  cause  having  been  submitted  to  the  court,  the  finding  of 
the  court  stands  as  the  verdict  of  a  jury.  This  has  been  often  so 
held.  There  is  a  direct  conflict  in  the  evidence  upon  the  facts 
material  to  the  plaintiff's  recovery,  and,  while  we  do  not  see  from 
the  evidence  as  certified  to  us  why  credit  should  be  given  to  the 
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unsupported  testimony  of  the  plaintiff,  instead  of  to  the  equally 
plausible  statements  of  the  more  numerous  and  less  directly  inter- 
ested corroborative  witnesses  of  the  defendant,  yet  the  court  had 
all  these  witnesses  personally  before  it,  and  their  oral  statements 
were  heard  precisely  as  made,  and  a  full  opportunity  was  afforded  to 
judge  from  their  manner  and  conduct  while  testifying,  as  well  as 
from  their  matter,  as  to  the  degree  of  credit  to  which  each  was 
entitled.  For  these  and  other  reasons,  the  rule  is  very  well  settled 
that,  in  cases  of  such  conflict,  an  appellate  court  will  not  interfere 
with  the  finding  of  a  jury,  or  of  a  court  exercising  the  functions  of 
a  jury. 

*'  Upon  the  law  of  the  case  we  do  not  understand  that  counsel 
materially  differ.  That  the  defendant  had  the  right  to  make  the 
regulation  requiring  the  plaintiff  and  all  others  to  procure  a  ticket 
before  taking  passage  in  a  caboose  car  attached  to  the  freight  train, 
cannot  reasonably  be  questioned.  See  the  C.  C.  &  C.  R.  Co.  v, 
Bartram,  ii  Ohio  St.  457.  The  right  to  eject  from  the  car,  in  a 
proper  place  and  manner,  any  person  who  shall  fail  to  comply  with 
such  reasonable  regulation  must  also  exist.  The  liability  of  the 
defendant  in  this  case  rests  upon  the  improper  manner  of  exercising 
this  right.  No  one  should  be  ejected  remote  from  a  station,  nor 
while  the  car  is  in  motion  so  as  to  endanger  his  life,  limb  or  person. 
Subject  to  these,  the  right  to  use  such  reasonable  force  as  is  neces- 
sary to  accomplish  the  result  cannot  be  doubted.  The  court  must 
have  found  that  the  plaintiff  was  forcibly  ejected  while  the  train 
was  in  motion  and  that  he  was  injured  thereby.  It  is  claimed  that 
the  damages  are  excessive.  The  judgment  is  certainly  for  more 
than  we  would  have  given ;  but  we  can  see  no  sound  principle  upon 
which  we  can  interfere.  The  plaintiff's  life  may  have  been  imperiled, 
even  if  his  injuries  were  slight.  For  this  he  is  entitled  to  com- 
pensation." Judgment  affirmed.  Supreme  Court,  lowa^  December 
Term,  1S71.     LAW  V.  ILLINOIS  CENTRAL  R.  R.  CO.,  32  Iowa,  534. 


FORCE  USED  IN  EJECTING  INTOXICATED  PERSON 
FROM  WAITING  ROOM  OF  STATION.  —  Plaintiff  alleged  that 
he  purchased  of  the  defendant's  agent  at  Fairfield  a  ticket  to 
Eldon,  on  the  line  of  defendant's  road;  that  he  took  defendant's 
train,  expecting  to  make  connection  at  Eldon  with  a  train  going 
east  on  the  Keokuk  and  Des  Moines  Railroad;  that  upon  his  arrival 
at  Eldon  he  was  too  late  to  make  the  connection  desired,  and  that 
he  repaired  to  defendant's  waiting  room  to  await  the  arrival  of  a 
train  on  said  Keokuk  and  Des  Moines  Railroad,  said  waiting  room 
Vol.  VIII— 16 


242  AMERICAN  Negligence  Cases, 

being  open  for  the  accommodation  of  passengers;  that  while  await- 
ing said  train  one  £.  A.  Stone,  the  ticket  agent  of  defendant  at 
Eldon,  and  in  charge  of  the  station,  ordered  plaintiff  out  of  the 
depot,  and  because  he  hesitated  in  going,  and  told  him  he  was  wait- 
ing for  a  train,  said  Stone  struck  plain tifif  with  a  club,  or  some  other 
instrument,  and  threw  him  out  of  said  depot,  breaking  plaintiff *s 
shoulder  and  collar  bone,  and  inflicting  on  him  great  and  permanent 
injuries,  from  which  he  has  not  and  never  will  recover;  that  plaintiff 
was  conducting  himself  in  a  becoming  manner,  and  did  nothing  to 
contribute  to  his  injury;  and  that  by  said  injuries  by  him  received, 
through  the  negligence,  carelessness  and  wrong  of  said  agent,  he 
has  been  damaged,  in  pain  of  body  and  mind  and  inability  to  earn 
a  living,  in  the  sum  of  ten  thousand  dollars;  that  defendant  was 
informed  of  the  wrong  done  plaintiff  by  said  agent,  and  still  keeps 
him  in  its  employ,  thus  ratifying  and  approving  his  acts.  There 
was  an  answer  denying  generally  the  allegations  of  the  petition. 
A  verdict  was  returned  for  the  plaintiff  for  two  thousand  dollars, 
upon  which  a  judgment  was  rendered  and  defendant  appeals.  On 
appeal  judgment  was  reversed,  the  court  in  the  course  of  its  opinion, 
saying:  **  The  court  should  have  instructed  the  jury,  in  plain  and 
unmistakable  language,  that  when  the  plaintiff  returned  to  the  wait- 
ing room,  if  he  was  noisy,  drunken  and  profane,  or  otherwise  dis- 
orderly, it  was  the  right  and  duty  of  the  station  agent,  upon  his 
refusal  to  leave  the  room,  to  remove  him,  using  no  more  force  than 
was  reasonably  necessary  for  that  purpose.  Indeed,  we  think  the 
court  may  have  very  properly  instructed  the  jury  that  the  waiting 
room  was  for  the  accommodation  of  incoming  and  outgoing  pas- 
sengers, and  not  a  place  of  resort  for  the  general  public;  and  that 
while  one  not  entering  them  as  a  passenger  or  on  business  with  the 
company  is  not  a  trespasser,  yet  upon  a  request  to  leave,  it  is  his 
duty  to  do  so,  whether  disorderly  or  not,  and  that  upon  his  refusal 
to  go,  it  is  the  right  of  the  agent  to  eject  him,  using  such  force  as 
is  reasonably  necessary."  Judgment  reversed.  Supreme  Courts 
laiva,  June  Term,  iSjg.  JOHNSON  V.  CHICAGO,  ROCK  ISLAND 
AND  PACIFIC  R.  R.  CO.,  51  Iowa,  25  (i). 

EJECTION  FROM  TRAIN  AT  POINT  REMOTE  FROM 
STATION.  —  In  an  action  to  recover  damages  for  ejection  from 
train  for  nonpayment  of  fare  demanded  on  train  plaintiff  recovered 
judgment  for  $1,000,  from  which  defendant  appealed  on  the  ground 
of  erroneous  instructions.     The  Supreme  Court,  in  discussing  one 

I.  There  was  another  appeal  in  the  Johnson  Case,  reported  in  58  Iowa,  348. 
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of  the  instructions,  said:  *'  The  defendant  asked  the  court  to  give 
the  3ury  the  following  instruction,  with  the  exception  of  the  itali- 
cized portions:  *  Railroad  companies  have  the  right  to  demand  and 
receive  legal  rates  of  fare  from  persons  traveling  on  their  trains; 
and,  in  the  event  of  the  refusal  of  a  passenger  to  pay  his  fare  or 
show  a  ticket,  conductors  of  a  train  have  a  right  to  eject  such  a 
passenger  from  the  train,  without  using  any  more  force  or  violence 
than  may  be  necessary  to  overcome  any  unlawful  resistance  which 
such  passenger  may  offer.  It  is  the  duty  of  the  conductor  to  bring 
the  train  to  a  full  stop  before  compelling  the  party  to  be  ejected  to 
step  from  the  train,  and  exercise  such  ordinary  care  in  ejecting  him  as  an 
ordinarily  prudent  man  would  exercise  under  similar  circumstances  as 
connected  with  this  case.  In  this  State  it  is  not  necessary  that  the  train 
should  be  at  a  station  in  order  to  justify  the  ejection  of  a  person 
refusing  to  pay  fare,  but  a  conductor  has  a  right  to  eject  such  a 
person  between  stations,  at  points  not  remote  from  stations^  and  where 
the  situation  of  the  ground  is  such  as  not  to  expose  the  person 
ejected  to  special  risks  of  danger.' 

"  The  court  modified  this  instruction  by  inserting  the  parts  indi- 
cated in  italics,  and  gave  it  as  modified.  The  refusal  of  the  court 
to  give  the  instruction  as  asked,  and  the  modification  of  it,  the 
defendant  assigns  as  error.  Complaint  is  made  only  of  the  last 
modification,  by  the  insertion  of  the  words  not  remote  from  stations, 

••  Where  there  is  no  statute  requiring  the  ejection  of  a  person 
refusing  to  pay  his  fare  at  a  station,  the  right  to  eject  is  not,  we 
think,  limited  to  points  not  remote  from  stations.  A  train  running 
at  an  ordinary  rate  would  often  be  much  more  remote  from  a  station 
than  the  point  where  plaintiff  was  ejected  before  the  conductor 
could  pass  through  the  train  and  ascertain  that  there  was  a  person 
aboard  who  refused  to  pay  fare.  If  the  passenger  cannot  be 
evicted  at  such  point  he  must  be  carried  free  to  the  next  station,  or 
the  train  must  be  backed  to  a  point  near  to  the  station,  thus  sub- 
jecting all  the  other  passengers  to  a  liability  to  lose  connection,  or 
to  danger  from  accident  on  account  of  increased  speed  to  make  up 
for  loss  of  time.  The  mere  fact  of  remoteness  from  the  station,  we 
think,  is  not  material.  In  exercising  the  right  of  ejection  reason- 
able and  ordinary  care  should  be  employed.  In  determining  whether 
such  care  has  been  exercised  all  the  circumstances  should  be  con- 
sidered, as  the  physical  condition  of  the  person  ejected;  the  time, 
whether  in  daylight  or  late  at  night;  the  condition  of  the  country, 
whether  thickly  or  sparsely  settled ;  the  place  of  ejection,  whether 
near  to  or  remote  from  dwellings  of  any  character,  including  sta- 
tions; the  character  of  the  weather,  whether  pleasant  or  inclement. 


244  American  Negligence  Cases, 

etc.,  etc.  The  rules  of  law,  as  well  as  the  dictates  of  humanity, 
require  that  the  ejection  shall  occur  at  such  place  and  be  conducted 
in  such  manner  as  not  unreasonably  to  expose  the  party  to  danger. 
But,  as  a  rule  of  law,  we  do  not  think  a  railroad  company  can  be 
held  liable  simply  for  ejecting  a  recusant  passenger  at  a  point 
remote  from  a  station,  if  in  other  respects  he  is  not  subjected  to 
unreasonable  danger.  See  Jeffersonville  R*y  Co.  v,  Rogers,  28  Ind. 
1(1).  For  the  error  in  the  modification  of  this  instruction  the  judg- 
ment is  reversed."  Supreme  Courts  Iowa,  June  Term^  ^^9-  BROWN 
V.  CHICAGO,  ROCK  ISLAND  AND  PACIFIC  R.  R.  CO.,  51 
Iowa,  235. 


MARION  V.  CHICAGO,  ROCK  ISLAND  AND  PACIFIC 

RAILWAY  COMPANY. 

Supreme   Court,  Iowa,  October,  1884, 
[Reported  in  64  Iowa,  568.]  (2) 

CODE,  SEC.  1307  — TORT  OF  BRAKEMAN.  —  A  brakeman  who,  having 
authority  to  remove  persons  from  a  train,  injures  a  trespasser  while  remov- 
ing him,  makes  the  company  liable  for  the  tort  under  section  1307  of  the 
Code,  whether  the  act  was  malicious  or  only  negligent. 

RES  GEST/E. —  Statements  of  the  brakeman  made  at  the  time  were  admissible 
as  part  of  the  res  gesta  to  show  his  intention,  but  not  as  showing  his  author- 
ity to  eject. 

EJECTING  TRESPASSER  FROM  TRAIN  BY  BRAKEMAN. —  Where  it 
appeared  that  the  plaintiff,  without  the  consent  of  the  company  and  without 
a  ticket,  got  upon  a  moving  freight  train  by  climbing  a  ladder  on  the  side  of 
a  car,  and  before  he  reached  the  top  and  after  the  train's  speed  was 
increased,  and  while  it  was  over  a  bridge  he  was  srdered  off  by  a  brake- 
man,  who  tramped  upon  the  plaintiff's  hands  and  fingers,  causing  him  to 
fall  through  the  bridge,  whereby  he  was  injured,  the  company  was  liable. 

AUTHORITY  OF  BRAKEMAN  TO  EJECT  TRESPASSERS  —  EVIDENCE.  — 
It  was  proper  to  admit  testimony  of  an  employee  of  the  company  as  to  the 
authority  delegated  by  conductors  to  brakemen  to  eject  trespassers,  and  of 
other  persons  that  they  had  seen  brakeman  eject  passengers  from  the 
trains. 

EXCESSIVE  VERDICT.  —  Plaintiff's  thigh  was  fractured  in  two  places  below 
the  joint  and  he  was  otherwise  injured.  A  verdict  for  $7,000  was  not 
excessive. 

1.  Seeabstractof  Jeffersonville  Rail-     Chicago,  Rock  Island  and  Pacific  R'y 
way  Co.  V,  Rogers,  28  Ind.  i.  and  38      Co.  is  reported  in  59  Iowa,  428. 

Ind.    116,  on   p.  207,  of  this  volume,         A    petition    for    rehearing    in    the 
£tnte.  Marion  Case  was  overruled.     See  66 

2.  A   former   appeal    in    Marion   v,      Iowa,  585. 
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Appeal  from  the  Keokuk  District  Court.  The  facts  appear  in 
the  opinion.    Judgment  affirmed, 

M.  A.  Low,  for  appellant. 

McCoiD,  Brighton  &  Jacques,  H.  N.  West  and  Sampson 
&  Brown,  for  appellee. 

Rothrock^  Ch..  J.  —  i.  It  is  averred  in  the  petition  that,  as 
a  freight  train  of  the  defendant  was  passing  through  the  city  of 
Fairfield,  the  plaintiff,  without  the  consent  of  the  company,  and 
without  a  ticket,  and  while  the  train  was  in  motion,  got  upon  the 
train  by  climbing  upon  the  iron  ladder  upon  the  side  of  a  box 
freight  car. 

"That  after  he  had  gotten  upon  said  car,  and  before  he  had 
succeeded  in  climbing  on  top,  the  speed  of  the  train  increased, 
and  it  passed  where  it  was  dangerous  to  life  and  limb  for  him 
to  leave  it;  and  while  in  such  position  oh  the  ladder  of  the  freight 
car,  and  well  knowing  that  he  could  have  climbed  upon  the  car, 
remained  where  he  was,  or  gotten  off,  had  the  train  stopped  or 
slackened  up  at  some  less  dangerous  place,  in  safety,  the  brake- 
man  on  said  train,  in  the  course  of  his  employment,  ordered  him 
off,  and  when  he  failed  to  get  off,  because  of  the  great  danger  to 
his  life,  while  pleading  for  his  life,  pushed  him  and  cruelly  and 
inhumanly  tramped  upon  his  hand  and  fingers,  and  negligently, 
wilfully  and  criminally  forced  him,  without  fault  on  his  part,  from 
the  car,  causing  him  to  fall  therefrom  through  Crow  Creek  bridge, 
a  great  height,  breaking  his  thigh  in  two  places,  bruising  and 
cutting  his  body  in  different  places,  etc.  That  the  brakeman  was 
in  the  line  of  his  duty,  authorized  to  put  plaintiff  off  the  train." 

The  defendant  objected  to  any  evidence  in  support  of  the  alle- 
gations of  the  petition,  because  it  appeared  from  the  same  that 
the  defendant  was  not  liable,  in  that  it  did  not  show  that  the 
brakeman  charged  with  ejecting  the  plaintiff  had  authority  to  do 
so,  and  that,  if  the  allegations  of  the  petition  are  true,  the  brake- 
man  was  guilty  of  a  felonious  assault,  for  which  the  defendant 
would  not  be  liable. 

And  the  defendant  asked  the  court  to  instruct  the  jury  as 
follows : 

**6.  If  the  jury  find  from  the  evidence  that  the  brakeman  wil- 
fully and  maliciously,  intending  thereby  to  inflict  great  bodily 
harm  upon  plaintiff,  kicked  or  pushed  plaintiff  from  the  car  while 
it  was  moving  at  a  rapid  rate  of  speed,  causing  the  injuries  com- 
plained of,  they  must  find  for  the  defendant." 
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These  two  propositions,  that  is,  the  overruling  of  the  motion 
to  exclude  the  evidence,  and  the  refusal  to  give  the  above 
instruction,  present  substantially  the  same  question,  and  they 
may  properly  be  examined  together.  And  for  the  purposes  of 
this  examination  it  will  be  assumed  that  the  brakeman  was 
authorized  to  remove  persons  from  the  train  who  sought  to  take 
passage  thereon  without  tickets,  or  who,  for  any  reason,  had  no 
right  to  go  on  the  train  or  remain  thereon. 

It  is  claimed  by  counsel  for  appellant  that,  if  the  petition  and 
plaintiff's  testimony  be  true,  the  assault  was  felonious,  and  was 
an  act  wholly  without  the  scope  of  the  brakeman's  authority. 
A  large  number  of  cases  are  cited  upon  the  question  as  to  the  lia- 
bility of  a  master  for  a  wanton,  wilful,  and  intentional  wrong  of 
his  servant.  Among  the  authorities  which  hold  that  the  master 
is  not  liable  in  such  cases  are  DeCamp  v.  Miss,  and  Mo.  R.  R. 
Co.,  12  Iowa,  348;  Cooke  v.  111.  Cent.  R.  R.  Co.,  30  Iowa,  202; 
Cleveland  v,  Newson,  45  Mich.  62 ;  Fraser  v.  Freeman,  43  N.  Y. 
566;  and  Howe  v.  Newmarch,  12  Allen,  49. 

In  the  case  of  McKinley  v.  The  Chicago  and  Northwestern 
R.  R.  Co.,  44  Iowa,  314,  DeCamp'scase  and  Cooke's  case,  above 
cited,  were  distinguished  from  McKinley's  case,  upon  the  ground 
that  in  the  latter  the  injury  was  done  to  a  passenger,  while  in  the 
former  it  was  done  to  live  stock,  respecting  which  the  duty  of 
the  railroad  company  was  entirely  different.  It  is  said,  however, 
in  that  case:  "If  we  were  left  to  determine  the  question  upon 
principle,  whether  an  employer  should  be  held  liable  for  the  wil- 
ful or  criminal  acts  of  the  employee  done  in  the  course  of  his 
employment,  we  should  have  very  little  or  no  hesitation  in 
affirming  such  liability,  and  this  because  the  employer  has  placed 
the  employee  in  a  position  to  do  wrong,  and,  it  being  done  in  the 
course  of  his  employment,  the  intent  with  which  it  was  done 
should  not  affect  the  liability  of  the  employer,  whether  the  intent 
be  good  or  ill.  So  long  as  he  acts  within  the  scope  of  his  employ- 
ment, the  employer  should  be  bound.  The  decided  weight  and 
number  of  the  authorities  are  in  accord  with  this  view." 

McKinley's  cause  of  action  accrued  to  him  on  March  22,  1872. 
In  April  of  the  same  year,  the  Legislature  of  this  State  passed  an 
act  which  provided,  "that  every  corporation  and  person  owning 
and  operating  a  railroad  in  this  State  shall  be  liable  for  all  dam- 
ages sustained  by  any  person  in  consequence  of  the  wilful  wrongs, 
whether  of  commission  or  omission,  of  their  agents  and  employees, 
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vrhen  such  ivrongs  are  in  any  manner  connected  with  the  use  and 
operation  of  any  railroad  so  owned  or  operated,  on  or  about  which 
they  shall  be  employed." 

The  substance  of  this  act  was  afterward  incorporated  into  §  1307 

of  the  Code.     It  will  be  seen  that  the  cases  of  DeCamp  z/.  R.  R. 

Co.,  and  Cooke  v.  R.  R.   Co.,  and  McKinley  v,   R.  R.  Co.,  so 

far  as  it  approves  the  two  former  cases,  are  no  longer  applicable 

under  the  laws  of  this  State. 

If,  therefore,  the  brakeman  in  this  case  had  authority  to  remove 
persons  from  trains,  the  defendant  is  liable  for  any  willful  wrong 
he  may  have  done  in  removing  the  plaintiff,  and  it  is  wholly 
immaterial  what  motive  he  had,  or  with  what  malice  the  act  was 
done.  Indeed,  in  a  former  appeal  in  this  case,  we  said  ''that,  if 
the  conductor  had  forced  the  plaintiff  from  the  train  while  in 
motion,  and  while  crossing  a  bridge,  the  act  would  very  clearly, 
under  the  evidence,  be  deemed  to  be  in  the  course  of  his  employ- 
ment, and  that,  too,  even  if  it  were  shown  that  he  had  been 
expressly  instructed  to  eject  no  person  from  the  train  when  in 
motion,  especially  when  crossing  a  place  as  dangerous  as  a  bridge. 
In  one  sense,  the  specific  act  would  not  be  in  the  course  of  his 
employment,  but  his  general  employment  to  remove  trespassers 
from  the  train  would  be  sufficient  to  render  the  company  liable." 

So  that,  if  the  act  which  produces  the  injury  be  done  in  the 
course  of  the  employment  of  the  wrongdoer,  the  company  is 
liable,  whether  the  act  be  merely  one  of  negligence,  or  a  wilful 
and  criminal  wrong.  Suppose  that  a  conductor  should  have 
occasion  to  eject  a  person  from  a  train  for  refusal  to  pay  his  fare, 
and  should  conceive  that  the  better  way  to  eject  him  would  be 
first  to  disable  him  by  knocking  him  down,  and  in  doing  so  should 
kill  him;  surely  the  company  would  be  liable,  and  it  would  be 
wholly  immaterial,  so  far,  at  least,  as  compensatory  damages  are 
involved,  whether  the  conductor  was  actuated  by  malice,  or  was 
guilty  of  murder  or  manslaughter. 

2.  The  court  permitted  the  plaintiff  to  testify,  over  the  objec- 
tion of  the  defendant,  that  he  told  the  brakeman  that  he  wanted 
to  go  to  Perlee,  and  that  he  wanted  to  pay  him,  and  that  the 
brakeman  told  him  to  get  off,  and  that  he  had  orders  to  put  him 
off.  It  is  claimed  that  this  evidence  was  improperly  admitted, 
because  the  authority  of  an  agent  cannot  be  shown  by  his  declara- 
tions. These  statements  were  made  by  the  brakeman  while 
ordering  the  plaintiff  off  the  ladder,  and  immediately  preceding 
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the  act  of  forcing  him  therefrom.  They  were  part  of  the  m 
gestce  —  "verbal  acts"  accompanying  the  wrongful  force  com- 
plained of  by  the  plaintiff.  They  were  competent  evidence.  In 
Greenleaf  on  Ev.,  §  113,  in  treating  of  the  declaration  of  agents, 
it  is  said:  "Whenever  what  he  did  is  admissible  in  evidence, 
then  it  is  competent  to  prove  what  he  said  about  the  act  while 
he  was  doing  it."  It  was  competent  for  the  purpose  of  showing 
that  the  brakeman  intended  to  put  the  plaintiff  off  the  car.  It 
was  not  competent  for  the  purpose  of  showing  the  authority  of 
the  brakeman  to  eject  the  plaintiff.  But  the  record  does  not 
show  that  this  specific  objection  was  made  to  the  testimony.  It 
is  true,  the  objection  was  made  that  it  was  "incompetent,  irrele- 
vant and  immaterial."  If  it  was  competent,  relevant  or  material 
for  any  purpose,  the  objection  was  properly  overruled.  If  the 
attention  of  the  court  had  been  called  to  the  specific  objection  by 
instructions  asked,  or  otherwise,  there  can  be  no  doubt  that  the 
proper  instruction  would  have  been  given.  It  is  enough  to  say 
that  the  evidence  was  not  improperly  admitted. 

3.  Objection  was  made  to  the  evidence  introduced  by  the 
plaintiff  upon  the  question  of  the  authority  of  the  brakeman  to 
remove  trespassers  from  freight  trains.  .  The  plaintiff  did  not 
attempt  to  show  such  authority  from  any  printed  or  written  rules  of 
the  defendant.  Indeed,  it  appears  that  there  was  no  rule  upon  that 
subject,  except  the  general  rule  that  the  conductor  should  have 
general  charge  and  direction  of  his  train.  The  brakemen  are  his 
assistants,  subject  to  his  orders,  but  there  was  no  rule  as  to  whether 
or  not  the  conductor  might  delegate  authority  to  his  brakeman  to 
eject  passengers  from  the  train.  The  plaintiff  introduced  one 
Welch  as  a  witness.  He  had  been  in  the  employ  of  the  defendant 
for  fourteen  years  —  ten  years  before  the  injury  complained  of, 
and  four  years  afterwards.  He  had  served  as  fireman,  engineer, 
brakeman  and  conductor,  and  was  a  conductor  on  the  branch  of 
the  road  where  the  plaintiff  was  injured  at  the  very  time  of  the 
injury.  He  testified  that  the  brakemen  were  subject  to  the  orders 
of  the  conductors,  and  that  the  conductors*  orders  to  their  brake- 
men  were  to  eject  trespassers  from  the  trains.  He  even  stated 
that  such  were  the  orders  of  the  conductor  of  the  train  upon 
which  this  injury*  occurred.  There  was  the  testimony  of  other 
witnesses  to  the  effect  that  they  had  many  times  seen  brakemen 
eject  trespassers  from  the  trains.  It  is  insisted  that  all  of  this 
evidence  was  incompetent  to  show  such  authority  in  the  brakeman» 
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and  that  no  one  is  intrusted  with  the  duty  but  the  conduc- 
tors. We  think  the  evidence  was  competent  and  proper.  The 
conductor's  general  authority  to  manage  and  control  the  train 
and  trainmen  would  authorize  him  to  give,  at  least,  some  general 
directions  to  his  subordinates,  as  that  a  certain  course  should  be 
pursued  by  those  under  his  command  upon  the  occurring  of  a  cer- 
tain event,  and  such  general  directions  would  be  no  violation  of 
any  general  rule  introduced  in  evidence  in  this  case.  Of  course, 
be  could  not  delegate  to  one  of  his  brakemen  the  control  and 
management  of  a  train.  It  is  shown  that  the  conductor's  place, 
when  the  train  is  on  the  run  between  stations,  is  ordinarily  in 
the  caboose.  The  plaintiff  attempted  to  climb  upon  a  car  near 
the  engine,  and  near  the  brakeman's  post  of  duty.  Now,  it 
would  be  absurd  to  hold  that  the  rules  of  the  company  were  so 
inflexible  that  the  brakeman  would  be  required  to  call  the  con- 
ductor, or  get  a  special  order  from  him,  before  proceeding  to 
clear  the  train  of  the  trespasser.  We  think  all  of  the  evidence 
upon  this  question  was  properly  submitted  by  the  court  to  the 
jury. 

4.  In  the  fourth  instruction  given  by  the  court  to  the  jury,  they 
were  directed  that,  if  they  were  satisfied  "by  a  preponderance  of 
the  evidence  that  the  brakeman,  McElroy,  while  acting  within  the 
scope  of  his  employment,  and  for  the  purpose  of  removing  plain- 
tiff from  the  train,  ejected  or  forced  plaintiff  from  the  car  of  the 
defendant  in  the  manner  and  under  the  circumstances  substantially 
as  alleged  in  the  substituted  petition,"  etc. 

This  instruction  is  objected  to  because  it  is  said  it  refers  the 
jury  to  the  pleadings  to  ascertain  the  issues.  We  think  this  is  a 
mistaken  view  of  the  instruction.  It  does  not  refer  the  jury  to 
the  pleadings  to  ascertain  anything  but  a  narration  of  the  facts 
therein  contained.  It  was  perfectly  proper  for  that  purpose.  It 
imposed  no  duty  upon  the  jury  as  to  ascertaining  the  issues  from 
the  pleadings. 

5.  The  court,  among  other  instructions,  gave  the  following: 
"5.  If  said  brakeman  had  no  authority  to  remove  persons  from 
the  trains  who  were  endeavoring  to  ride  thereon  without  payment 
therefor  and  without  consent,  then  defendant  would  not  be  liable, 
and  you  should  so  find;  and  if  you  find  from  the  evidence,  under 
the  instructions  hereinafter  given,  that  said  brakeman  had 
authority  to  eject  or  remove  persons  who  got  upon  the  train  as 
plaintiff  did,  and  you  further  find  that  said   brakeman   forced 
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plaintiff  from  the  car,  not  simply  for  the  purpose  of  preventing  him 
from  riding  on  the  train,  but  for  the  express  and  only  purpose 
of  gratifying  his  personal  hatred  or  ill  will  toward  plaintiff,  and 
with  the  express  design  of  taking  his  life  or  causing  him  great, 
bodily  harm,  then  and  in  such  case  plaintiff  cannot  recover,  and 
your  verdict  should  be  for  the  defendant." 

This  instruction  is  objected  to,  because  it  is  too  emphatic  a 
declaration  of  the  law  in  favor  of  the  plaintiff  —  that  it  was  suffi- 
cient to  exonerate  the  defendant  from  liability,  if  the  brakeman 
was  actuated  by  mere  wantonness,  intending  to  injure  the  plaintiff 
from  the  gratification  to  be  derived  by  a  brutal  and  depraved 
mind  from  such  an  act. 

As  we  have  before  intimated,  we  do  not  think  the  malice  of  the 
agent  or  employee  is  a  proper  subject  for  consideration,  and  we 
believe  the  instruction  was  fully  as  favorable  to  the  defendant  as 
could  properly  be  asked.  If  the  act  done  was  one  within  the 
scope  of  the  authority  of  the  brakeman,  that  is,  if  the  brakeman 
had  authority  to  remove  trespassers  from  the  train,  and  in  so 
doing  he  did  a  wilful,  intentional  wrong,  we  cannot  see  why  the 
defendant  should  escape  liability  by  claiming  that  the  act  was  not 
only  wilfully  wrong,  but  was  malicious,  and  intended  by  the 
brakeman  to  gratify  his  brutal  nature.  The  fact  remains  that  all 
that  was  done  was  in  pursuance  of  an  effort  to  force  the  plaintiff 
off  the  train.  If,  in  doing  so,  the  brakeman  had  even  murderous 
designs,  it  was,  in  the  language  of  the  statute,  a  "wilful  wrong," 
for  which  the  defendant  is  liable. 

6.  The  verdict  of  the  jury  was  for  $7,000.  It  is  claimed  that  it 
is  excessive.  We  think  otherwise.  It  is  true,  the  plaintiff  was  a 
poor  man,  and  his  wages  were  small  when  he  worked ;  but  the 
injuries  he  received  were  great.  His  thigh  was  fractured  in  two 
places  below  the  joint,  in  such  a  manner  as  to  endanger  his  life. 
He  was  much  injured  otherwise.  It  was  six  or  eight  months 
before  he  could  walk.  The  injury  appears  to  be  permanent.  The 
injured  thigh  is  considerably  smaller,  and  is  weaker  and  shorter 
than  the  other.  He  suffered  great  pain,  and  still  suffers  from 
his  injuries.  We  are  not  prepared  to  say  that  the  verdict  is 
excessive. 

We  have  determined  every  material  question  discussed  by  coun- 
sel for  appellant,  and  are  united  in  the  conclusion  that  the  judg- 
ment of  the  District  Court  should  be  affirmed. 
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PASSENGER   ASSAULTED    BY    OTHER   PASSENGERS  — 

DEATH.  —  In  an  action  to  recover  damages  for  injuries  sustained 

(resulting  in  death)  by  being  assaulted  by  other  passengers  plaintiff 

recovered  judgment  from  which  defendant  appealed.      On  appeal 

the  Supreme  Court,  after  reviewing  the  facts,  said : 

"  As  we  understand  the  case,  the  negligence  substantially  charged 
against    defendant    consisted   in   furnishing  cars   for    the   use   of 
deceased    and    other    passengers   of    insufficient    and    dangerous 
character,   and    in    not    providing    sufficient  protection,    through 
employees,  to  defend  the  decedent  from  his  assailants.     The  jury 
found  specially  that  defendant  had  no   reason   to   anticipate   the 
assault.     Under  the  eighth  instruction,   the   act  of  defendant   in 
furnishing  cars  of  a  dangerous  character  was  not  negligence  render- 
ing defendant  liable  in  this  action,  in  the  absence  of  reasonable 
grounds  to  expect  that  the  injury  to  intestate  would  result  from  the 
defective  and  dangerous  character  of  the  cars.     The  second  special 
finding  shows  that  the  direct  and  proximate  cause  of  the  injury 
resulting  in  the  death  of  the  intestate  was  the  assault.     The  fourth 
sf>ecial  finding  is  to  the  efifect  that  there  was  nothing  to  justify 
expectation  or  fear  of  danger  to  the  intestate  on  the  part  of  the 
employees  operating  the  train.     The  twelfth  instruction  is  to  the 
efifect  that,  if  defendant  had  no  reasonable  ground  to  believe  that  an 
assault  would  be  made,  defendant  is  not  liable,  even  though  death 
might  have  been  prevented  had  a  sufficient  number  of  employees 
t>een  present  on  the  train.     The  evidence  tends  to  show  no  circum- 
stance calculated  to  warn  defendant's  employees  of  the  assault,  other 
than    the  conduct  of  the  assailants,   which  was  unknown  to  the 
employees.     It  follows,  from  the  facts  shown  by  the  special  find- 
ings, that  the  defendant  is  not  chargeable  with  negligence,  accord- 
ing to  the  rules  of  the  law  as  announced  by  the  instructions  above 
quoted.      The   District  Court  should  have  sustained   defendant's 
motion  for  a  judgment  non  obstante ^  for  the  reason  that  the  general 
verdict  is  in  conflict  with  the  special  findings.'*     Judgment  reversed. 
Supreme  Court,  Iowa,   October  Term,   iS86,    FELTON    (Adm'R)  V. 
CHICAGO,  ROCK  ISLAND  AND  PACIFIC  R'Y  CO.,  69  Iowa,  577. 
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ELLSWORTH  V.  CHICAGO,  BURLINGTON  AND 
QUINCY  RAILWAY  COMPANY. 

Supreme  Courts  lowa^  May^  ^^95* 

[Reported  in  95  Iowa,  98.] 

MISTAKE  IN  DATE  OF  TICKET  — OFFER  TO  PAY  REGULAR  FARE, 
BUT  NOT  EXTRA  FARE.  ON  TRAIN  —  EJECTION.  —  Where  plainiiff 
was  handed  a  wrongly  dated  ticket  by  the  ticket  agent,  which,  on  being  pre> 
sented  later  to  the  conductor  of  the  train,  the  conductor  refused  to  accept 
and  demanded  fare,  with  an  additional  sum  for  extra  fare  on  train,  accord- 
ing to  rules  of  defendant,  but  the  plaintiff  offered  the  regular  rate  and 
declined  to  pay  the  extra  fare,  and  the  conductor  stopped  the  train  and 
ejected  plaintiff,  the  plaintiff  had  a  right  of  action,  and  judgment  for  him 
was  affirmed  (i). 

DAMAGES.  —  Where  there  was  evidence  of  previous  bad  feeling  and  threats 
on  the  part  of  the  conductor,  it  was  not  error  to  authorize  jury  to  find  exem- 
plary damages,  if  it  found  defendant's  acts  were  malicious. 

Appeal  by  defendant  from  judgment  for  plaintiff  in  the  Adams 
District  Court.    Judgment  affirmed. 

"On  the  morning  of  September  27,  1893,  the  plaintiff  procured 
a  ticket  on  defendant's  line  of  road  from  Prescott  to  Corning,  a 


I.  Among  other  cases  in  Iowa  relat- 
ing to  Assaults  upon  and  Ejection  of 
Passengers,  etc..  are  the  following: 

Marquette  v.  Chicago  and  North- 
western R.  R.  Co.  (1S71),  33  Iowa,  562 
(action  for  alleged  assault  in  being 
ejected  from  one  car  to  another  while 
train  was  in  motion.  The  court  said: 
•*  Whether  it  was  negligence,  or  was 
consistent  with  due  and  proper  care, 
for  the  defendant's  conductor  to  re- 
move the  plaintiff,  for  good  cause, 
from  the  ladies*  coach  to  another  car, 
while  the  train  was  in  motion,  should 
have  been  left  to  the  determination  of 
the  jury  from  all  the  circumstances  of 
the  case  as  disclosed  by  the  evidence. 
To  entitle  the  plaintiff  to  a  recovery, 
he  must  show  that  he  was  removed 
without  sufficient  cause,  or  that  he 
was  removed  in  an  unreasonable  and 
improper  manner.  These  are  ques- 
tions of  fact  for  the  jury  to  decide,  and 


should  have  been  left  to  then:.** 
Judgment  for  plaintiff  in  District 
Court  reversed). 

Curl  v,  Chicago,  Rock  Island  and 
Pacific  R*y  Co.,  63  Iowa,  417  (ejection 
for  nonpayment  of  train  fare). 

Everett  v,  Chicago,  Rock  Island 
AND  Pacific  R'y  Co.,  6g  Iowa  15  (ejec- 
tion for  nonpayment  of  train  fare). 

KuHN  V.  Chicago,  Milwaukee  and 
St.  Paul  R.  R.  Co.,  74  Iowa,  137 
(judgment  for  plaintiff  reversed,  in  ac- 
tion for  ejection  from  train,  on  the 
ground  of  erroneous  instructions  as  to 
damages). 

Curtis  ».  Sioux  City  and  Highland 
Park  R'y  Co.,  87  Iowa,  622  (action  for 
wrongful  ejection  of  infant  from  train : 
judgment  for  $101,  the  special  finding 
being  $100  of  that  amount  for  **  mental 
pain  endured;  **  affirmed  on  appeal). 

Dooley  v.  Burlington.  Cedar 
Rapids    and  Northern   R*y  Co.,   89 
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distance  of  seven  and  one-third  miles.  Because  of  the  fair  at 
Corning,  the  company  was  selling  round-trip  tickets  at  reduced 
rates,  which  tickets  had  to  be  filled  in  with  a  pen.  The  plaintiff 
was  late  in  reaching  the  depot  at  Prescott,  so  that  there  was  no 
time  to  fill  up  a  round-trip  ticket,  and  he  told  the  agent  to  give 
him  a  "straight  ticket."  The  train  was  moving,  and  plaintiff 
took  the  ticket  handed  him,  and  caught  the  train,  and  got  onto 
the  rear  platform.  Because  of  his  haste  he  did  not  pay  for  the 
ticket,  but  said  to  the  agent  he  would  pay  on  his  return,  to  which 
the  agent  assented.  By  a  rule  of  the  company,  tickets  must  be 
used  on  the  day  they  are  purchased,  and,  if  not  so  used,  they 
may  be  returned,  and  the  purchase  money  will  be  refunded. 
The  ticket  given  plaintiff  was  dated  September  24,  1893,  instead 
of  the  27th,  the  day  on  which  it  was  handed  to  plaintiff.  The 
delivery  of  the  ticket  to  plaintiff  was  a  mistake,  it  having  before 
been  sold,  and  not  used,  and  then  redeemed,  as  above  stated. 
The  redemption  was  by  the  night  agent  at  Prescott,  who  put  it  in 
the  drawer  in  the  ticket  office,  and  the  day  agent,  without  notic- 
ing the  date,  gave  it  to  plaintiff.  When  a  short  distance  from 
Prescott  the  conductor  asked  for  plaintiff's  ticket,  and  the  ticket 
in  question  was  handed  him,*  which,  because  of  its  date,  he 
refused,  and  demanded  the  fare.  The  regular  fare  to  Corning  is 
twenty-two  cents,  and  by  the  rules  of  the  company,  authorized 
by  the  laws  of  the  State,  ten  cents  above  the  regular  fare  is  col- 
lected by  conductors  when  the  ticket  office  has  been  open  for  a 
reasonable  time  before  the  departure  of  trains,  and  tickets  are  not 
secured.  After  the  refusal  of  the  conductor  to  receive  the  ticket, 
plaintiff  offered  to  pay  the  regular  fare,  but  refused  to  pay  the 
additional  ten  cents.     The  train  was  stopped  and  plaintiff  ejected, 

Iowa,  450  (ejection  from  train;  doubt  Stone   v     R.  R.    Co.,  47  Iowa,  82 

as  to  date  of  ticket ;  j  udgment  for  plain-  (ejection). 

tiff  reversed).  Fitzgerald  v,  R.  R.  Co.,  50  Iowa, 

MiLROY  V.  Chicago,  Milwaukee  and  79  (ejection). 

St.  Paul  R*y  Co.  (1896),  98  Iowa,  188  Hoffhauer  v.  R.  R.  Co.,  52  Iowa, 

(action  for  ejection  on  stock  shipper's  342  (ejection). 

ticket;  judgment  for  plaintiff  for  $1,000  Berson  v.  R.  R.  Co..  62  Iowa,    173 

affirmed).  (ejection  and  arrest). 

McCarthy  v.  R.  R.  Co.,  41  Iowa,  Blake  v.  R.  R.  Co.,  77  Iowa,  54,  78 

432  (ejection).  Iowa,  57  (ejection). 

Paine  v.    R.   R.  Co.,  45  Iowa,  569  Ramm  v.    R.  R.  Co.,  94  Iowa,  296 

(ejection).  (ejection). 

McKinley  v.  Chicago  and  N.  W. 
R'y  Co.,  44  Iowa,  319  (assault). 
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and  this  action  is  for  damages.  There  was  a  verdict  and  judg- 
ment for  the  plaintiff,  and  the  defendant  appealed/* 

Smith  McPherson,  for  appellant. 

Davis  &  Wells,  for  appellee. 

Grang^er,  J.  —  i.  The  court  gave  the  jury  the  following 
instruction:  **The  ticket  introduced  in  evidence,  and  which  is 
admitted  as  the  one  purchased  by  plaintiff  of  defendant's  agent, 
is  dated  September  24,  1893,  and  contains  the  following  clause: 
Continuous  passage  within  one  day  of  date  of  sale.*  You  are 
instructed  that  said  clause  is  a  limitation  of  the  time  on  which 
said  ticket  will  be  honored,  and,  as  such,  is  a  reasonable  limita- 
tion and  rule.  You  are  further  instructed  that,  presumptively, 
the  date  of  the  ticket  was  the  day  of  its  sale.  But  if,  as  a  matter 
of  fact,  the  day  of  the  sale  differs  from  the  date  of  the  ticket,  yet 
the  said  ticket  by  its  express  terms  was  good  from  the  date  of 
sale,  and  you  find  from  the  evidence  that  said  ticket  was  purchased 
by  plaintiff  on  the  26th  or  27th  day  of  September,  1893,  and  was 
presented  within  one  day  from  the  actual  date  of  such  sale,  it  was 
good  for  such  passage  between  the  points  named,  to  wit,  Pres- 
cott  and  Corning.**  The  instruction  is  said  to  involve  error 
because  it  treats  the  transaction  between  the  agent  and  plaintiff 
as  a  sale  of  the  ticket,  when  it  appears  that  the  ticket  was  not 
paid  for  on  delivery,  but  it  was  paid  for  afterwards  on  the  same 
day.  On  that  branch  of  the  case  the  court  gave  the  following 
instruction:  **In  the  case  at  bar  it  is  admitted  that  plaintiff  pro- 
cured a  ticket  from  the  defendant's  agent  at  Prescott  before 
entering  defendant's  cars.  It  is  also  admitted  that  payment  was 
not  made  until  thereafter.  On  this  branch  of  the  case  you  are 
instructed  that  a  neglect  of  plaintiff  to  pay  for  the  same  at  that 
time,  under  the  circumstances  shown  on  the  trial  of  this  case, 
would  not  alone,  or  for  that  reason,  invalidate  the  ticket ;  and  an 
acceptance  on  the  part  of  the  agent  of  plaintiff's  promise  to  pay 
therefor  on  his  return,  and  a  payment  thereafter,  constitute  a 
valid  consideration  and  payment  therefor."  It  seems  to  us  that 
that  is  the  correct  rule.  Had  there  been  a  refusal  to  accept 
the  ticket  because  not  paid  for,  the  question  might  be  different. 
It  is  not  what  could  be  called  a  credit  sale,  nor  was  it  intended  as 
such,  but  only  a  delay  in  payment  because  there  was  not  time  to 
pay  and  get  the  train,  and  payment  was  expected  the  same  day, 
and  so  made. 

2.  There  is  a  further  complaint  of  instruction  No.  6  because. 
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notwithstanding  the  clause,  "continuous  passage  within  one  day 
of  date  of  sale,"   it  holds  the  ticket  good  if  presented  ** within 
one  day  from  the  actual  date  of  such  sale."     This  contention 
means  that  the  validity  of  the  ticket  for  the  passage  depended 
upon  its  date  rather  than  the  fact  as  to  the  sale.     We  cannot  con- 
cur in  that  view.     It  is  not  to  be  believed  that  the  company 
ever  intended  to  sell  a  ticket  that  should  not  be  honored  by  a 
passage  on  the  day  of  the  actual  sale.     It  is  true  that  the  intent 
is,  in  such  cases  to  have  the  two  dates  concur,  but  no  company 
or  person  would  ever  design  that  its  mistake  in  such  a  way  should 
be  to  the  prejudice  of  a  purchaser  of  a  ticket.     It  is  not  to  be 
doubted  that  both  the  company  and  the  plaintiff  intended  that 
the  ticket  in  question  should  be  good  for  a  passage  on  the  train 
on  which  it  was  offered.     The  facts  admit  of  no  other  conclusion. 
It   is  equally  true  that  the  plaintiff  was,  as  between  himself  and 
the   company,   entitled  to  passage   on  that  train,  and  that  his 
ejectment  from  it  was  wrongful.     The  more  difficult  question  is 
as  to  his  remedy  for  the  wrong  done  him ;  that  is,  when  the  con- 
ductor refused  to  accept  the  ticket  because  of  its  date,  had  the 
plaintiff  the  legal  right  to  insist  on  a  passage  on  that  train,  and 
resist  removal  therefrom,   or  should  he  have  paid  his  fare,  as 
demanded,  and  sought  redress  from  the  compan)^  on  that  basis, 
or,  not  wishing  to  do  that,  should  he,  on  request  of  the  conductor, 
to  avoid  damages,  have  left  the  train  without  resistance,   and 
based  his  damage  on  the  mistake   in   selling   him   the   ticket? 
Authorities   on   this  question   are   far  from  being  harmonious. 
Other  courts  have,  and  this  court  should,  in  determining  these 
questions,  keep  in  mind  the  difficulties  to  be  met  with  and  over- 
come in  a  successful  management  of  the  railway  passenger  traffic 
of  the  country,  both  as  to  the  public  and  the  carriers.     To  such 
an  end  it  is  clearly  important  that  there  shall  be  rules  for  the 
guidance  of  employees  in  the  different  parts  of  the  service,  and 
that  such  rules  should  be  conclusive  as  to  their  course  of  conduct, 
even  though  at  times  the  rule  may  operate  to  the  prejudice  of 
an  individual  passenger.     We  may  instance  a  case  or  two  as  illus- 
trative of  it,  as  when  a  person  who  has  purchased  a  ticket  loses  it. 
A^ll  will  at  once  see  that,  although  he  has  paid  for  the  passage,  he 
is  not  entitled  to  it  on  the  lost  ticket,  because  the  only  evidence 
to  show  the  conductor  that  he  has  purchased  a  ticket  is  his  word, 
and  the  confusion  and  consequences  to  result  from  such  a  system 
of  management  are  too  manifest  to  deserve  comment.     Take. 
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also,  a  case  in  which  a  ticket  is  paid  for,  but  no  ticket  handed  to 
the  passenger,  through  the  n^lect  of  the  agent,  and  the  passenger 
boards  the  train  with  no  evidence  of  a  right  to  a  passage.  The 
equitable  status  of  the  passenger  in  this  case  is  somewhat  stronger 
than  in  the  other,  but  the  importance  of  a  rule  of  conduct  for  the 
conductor  is  equally  strong.  In  such  a  case  there  is  no  harshness 
in  the  rule  requiring  him  to  seek  his  damage,  if  any,  on  the  basis 
of  a  failure  to  deliver  the  ticket,  and  which  excludes  him  from 
any  rights  on  the  train  because  of  his  payment  for  the  ticket.  It 
is  safe  to  state,  as  a  rule  of  passenger  traffic,  that  no  person  has 
a  right  to  passage  on  a  train  without  paying  fare,  unless  a  ticket 
or  other  evidence  of  a  right  to  transportation  is  presented  to  the 
conductor.  This  holding,  at  the  outset,  puts  us  to  that  extent 
in  line  with  the  authorities  on  the  subject,  a  number  of  which  are 
cited  by  appellant  in  support  of  its  contention  in  this  case. 
A  case  relied  on  by  appellant  is  Frederick  t/,  R.  R.  Co.,  37  Mich. 
342.  We  have  examined  the  case  with  care.  In  that  case  it  was 
claimed  by  plaintiff  that  he  called  and  paid  for  a  ticket  from 
Ishpeming  to  Marquette,  and,  by  mistake,  the  conductor  gave  him 
one  to  Morgan,  an  intermediate  station.  He  rode  to  Moi^n  on 
the  ticket,  and,  refusingto  pay  his  fare  to  Marquette,  he  wasejected 
from  the  train,  because  of  which  he  brought  the  action.  In  that 
case  it  will  be  seen  that  the  passenger  had  no  ticket  from  Morgan 
to  Marquette,  a  fact  known  to  him  before  reaching  Morgan.  The 
case  in  this  respect  is  quite  in  line  with  the  rule  we  announce,  and, 
in  this  respect,  unlike  the  case  at  bar.  The  opinion  in  that  case 
deals  somewhat  elaborately  with  the  importance  of  rules  to  guide 
conductors,  and  of  the  conclusiveness  of  the  ticket  as  to  his  duty. 
In  the  opinion  in  that  case  it  is  said:  "As  between  the  conductor 
and  passenger,  the  ticket  must  be  the  conclusive  evidence  of  the 
extent  of  the  passenger's  right  to  travel.  No  other  rule  can  pro- 
tect the  conductor  in  the  performance  of  his  duties,  or  enable  him 
to  determine  what  he  may  or  may  not  lawfully  do  in  managing 
the  train  or  collecting  fares."  With  the  proposition  we  do  not 
differ,  for,  as  between  the  conductor  and  passenger,  no  other  rule 
can  well  obtain,  but  that  is  not  to  say  that  a  passenger  may  not 
have  rights  on  a  train  that  a  conductor,  observing  his  instructions, 
may  not  violate  so  that  the  company  will  be  liable.  The  reason- 
ing in  that  case  would  carry  the  effect  of  the  rule  further  than  we 
indicate  our  approval.  It  treats  of  the  duties  of  passengers,  even 
when  entitled  to  a  passage  on  a  ticket,  and  the  right  is  denied  by 
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a  conductor,  and  when  a  wrong  ticket  is  issued  by  mistake  of  the 
agent,  so  that  he  has  not  the  ticket  he  should  have,  and  it  favors 
a  yielding  on  the  part  of  the  passenger  to  the  claims  of  the  con- 
ductor in  either  case,  and  his  seeking  a  remedy  otherwise  than  for 
an  ejectment  from  the  train.  The  force  of  that  case  as  an 
authority  in  the  respects  stated  is  much  lessened,  if  not  entirely 
lost,  from  the  fact  that,  of  the  four  judges,  two  of  them  place  their 
concurrence  in  an  affirmance  on  a  different  ground,  and  it  does 
not  appear  that  the  reasoning  referred  to  is  approved  by  them. 
In  a  later  Michigan  case,  that  of  Hufford  v.  Railway  Co.,  53  Mich. 
118,  18  N.  W.  Rep.  580,  the  language  of  the  Frederick  case, 
that  we  approve,  is  in  substance  stated  and  approved.  In  the 
latter  case  the  ticket  purchased  was  a  part  of  an  excursion  ticket 
that  had,  in  part  at  least,  been  canceled,  and  this  was  apparent  on 
the  face  of  the  ticket.  The  agent,  when  shown  the  ticket  by  the 
purchaser,  said  that  it  was  good,  but  it  really  was  not.  In  that 
case,  to  prevent  ejectment  from  the  train,  the  passenger  paid  the 
fare,  and  the  action  was  for  damages  because  the  conductor  laid 
his  hand  on  him  to  put  him  off,  and  took  hold  of  the  bell  rope  to 
stop  the  train  for  that  purpose.  It  is  not  necessary  for  us  to  say 
whether  or  not  we  concur  in  the  holding  in  that  case,  for  we 
understand  that  court  to  rest  its  holding  on  the  apparent  invalidity 
of  the  ticket  on  its  face,  it  having  been  canceled.  It  is  said  in 
that  opinion:  "But  we  are  all  of  the  opinion  that,  if  the  plain- 
tiff's ticket  was  apparently  good,  he  had  a  right  to  refuse  to  leave 
the  car."  That  is  what  we  regard  as  the  situation  in  this  case. 
Plaintiff's  ticket  was  apparently  good  on  its  face.  It  should  have 
entitled  him  to  one  first-class  passage  from  Prescott  to  Corning. 
The  fact  rendering  it  not  good  was  a  rule  of  the  company  as  to 
the  time  in  which  it  could  be  used.  These  rules  are  changeable 
at  the  pleasure  of  the  company,  and  when  a  ticket  is  purchased 
from  one  station  to  another,  and  on  its  face  it  indicates  a  right  to 
that  pass^e,  no  rule  or  regulation  of  the  company  should  be  per- 
mitted to  defeat  that  right.  A  passenger  has  a  right  to  assume 
that  an  agent  placed  at  a  station  will  observe  the  rules  with 
reference  to  such  matters  as  dates  in  or  on  a  ticket.  What  may 
be  the  rule  to-day  may  not  be  to-morrow.  Conceding  plaintiff  to 
have  known  of  the  rule  previously,  he  was  not  called  upon  to 
question  the  act  of  the  agent  as  to  the  rule  on  the  day  he  bought 
the  ticket.  It  is  neither  reasonable  nor  practicable  for  passengers 
to  take  notice  of  such  matters,  or  attempt  to  correct  agents  in 
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r^aid  to  them.  With  a  ticket  that  expressed  his  right  to  a  pas- 
sage to  Coming,  he  was  not  required  to  look  behind  it  for  the 
authority  of  the  agent  to  issue  it.  We  do  not  understand  that 
the  Supreme  Court  of  Michigan  would  apply  the  rule  as  to  yield- 
ing to  the  directions  of  a  conductor  to  a  case  like  this,  where  the 
ticket  is  apparently  good,  but,  even  if  otherwise,  we  cannot  so 
hold.  It  would  be  doing  too  much  in  favor  of  a  party  in  the 
wrong  merely  to  subserve  a  public  convenience,  for  which  much 
is  claimed.  A  thought  in  argument  is,  and  some  lang^uage  of 
the  opinions  referred  to  seems  to  favor  it,  that  it  is  the  duty  of 
the  passenger  to  not  enhance  damages  by  resistance,  because  it  is 
of  no  use,  but  that  he  should  submit  quietly  to  ejectment,  and 
then  seek  his  damages.  To  say  the  least,  we  think  he  may  make 
any  resistance,  not  amounting  to  a  criminal  disturbance  of  the 
peace,  as  was  done  in  this  case,  and  that  he  is  not  called  upon 
to  submit  to  a  wrongful  ejection  for  the  purpose  of  economizing 
the  damages  to  be  recovered.  Townsend  v.  Railway  Co.,  56 
N.  Y.  295,  is  another  case  cited  and  relied  upon  by  appellant. 
In  that  case  the  passenger  had  surrendered  his  ticket  to  a  con- 
ductor on  another  train.  He  changed  trains,  as  was  necessary, 
to  reach  his  destination,  but  he  had  no  evidence  whatever  of  a 
right  to  a  passage  on  that  train.  He  claimed  to  the  conductor 
that  he  had  purchased  a  through  ticket,  and  that  the  other  con- 
ductor had  taken  it,  and  not  given  it  back.  For  a  refusal  to  pay, 
he  was  ejected,  and  a  recovery  had  in  the  lower  court.  The  case 
was  reversed  on  two  grounds,  the  latter  ground  being  the  part 
of  the  opinion  relied  on  by  appellant.  The  rule  of  the  case  is 
that  the  remedy  was  an  action  for  the  wrongful  act  of  the  first 
conductor  in  taking  his  ticket ;  that  the  act  of  the  first  conductor 
did  not  justify  the  violation  of  the  lawful  regulations  of  another 
train ;  that  he  should  have  left  the  train  without  resistance,  and 
if  he  invited  force,  by  resistance,  the  company  was  not  liable  for 
it.  The  rule  is  not  against  our  conclusions.  The  conductor  was 
right  in  refusing  the  passage  without  a  ticket.  In  such  a  case 
the  passenger  must  pay  or  leave  the  train.  If  he  does  not  he  is 
in  the  wrong.  But  even  in  that  case  two  of  the  judges  based 
their  concurrence  on  the  first  ground,  and  one  on  the  last. 

The  case  of  Hufford  v.  Railway  Co.,  cited  above,  was  appealed 
a  second  time,  and  is  reported  in  64  Mich.  631,  31  N.  W.  Rep. 
544.  It  will  be  remembered  that  it  is  the  case  where  the  canceled 
ticket  was  sold  and  refused  by  the  conductor.     As  bearing  upon 
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the  effect  of  such  a  ticket  when  presented  this  language  is  used : 
"The  ticket  gfiven  by  the  agent  to  the  plaintiff  was  the  evidence 
agreed  upon  by  the  parties,  by  which  the  defendant  should  there- 
after recc^nize  the  rights  of  the  plaintiff  in  his  contract;  and 
neither  the  company,  nor  any  of  its  agents,  could  thereafter  be 
permitted  to  say  that  the  ticket  was  not  such  evidence,  and  con- 
clusive upon  the  subject.  Passengers  are  not  interested  in  the 
internal  affairs  of  the  companies  whose  coaches  they  ride  in,  nor 
are  they  required  to  know  the  rules  and  regulations  made  by  the 
directors  of  a  company  for  the  control  of  the  actions  of  its  agents 
and  the  management  of  its  affairs.*'  The  case  holds  that  even  the 
canceled  ticket,  because  issued  for  a  passage,  was  good  and  con- 
clusive. In  Railway  Co.  v.  Dougherty,  86  Ga.  744,  12  S.  E.  Rep. 
747  (i),  which  was  an  action  by  a  colored  woman  for  being  ejected 
from  a  train,  there  was  a  mistake,  her  ticket  being  to  AsheviUe, 
N.  C,  instead  of  Atlanta,  Ga.,  as  she  supposed.  In  the  opinion 
it  is  said :  "  We  think  she  had  a  right  to  rely  on  the  ticket  she 
had  purchased  from  the  agent  of  the  railroad  company  as  being  a 
proper  one,  without  an  examination  of  the  same;  and,  nothing 
else  appearing,  there  being  no  intervening  circumstances  which 
required  her  to  look  at  the  ticket,  if  she  could  have  read  the  same, 
such  conduct  upon  the  part  of  the  railroad  company  and  its  agents 
authorized  her  to  recover  damages."  See  Railroad  Co.  v.  Olds, 
^^  Ga,  673  (2);  Railroad  Co.  v.  Winter's  Adm'r,  143  U.  S.  60, 
12  Sup.  Ct-  Rep.  356;  Railway  Co.  v.  Fix,  88  Ind.  381  (3);  Rail- 
way Co.  ^.  Holdridge,  118  Ind.  281,  20  N.  E.  Rep.  837(4); 
Railroad  Co.  v.  Rice,  64  Md.  63,  21  Atl.  Rep.  97;  Murdock  z/. 
Railroad  Co.,  137  Mass.  293;  Burnham  v.  Railway  Co.,  63 
Me.  298. 

Some  importance  is  attached  to  the  fact  that  the  plaintiff 
acquiesced  in  the  demand  of  the  conductor  by  offering  to  pay  the 
regular  fare,  and  only  objected  to  the  extra  ten  cents,  but  we  do 
not  see  how  that  makes  a  difference  as  to  his  right  of  recovery. 
It  is  not  to  be  questioned  but  that  he  claimed  his  right  to  a  pas- 
sage on  the  ticket,  and  made  the  offer  to  avoid  ejectment  from 

1.  See  abstract  of  Georgia  R.  R.  &  3.  Lake  Erie,  etc.  R.  R.  Co.  v.  Fix, 
Banking  Co.  v.  Dougherty,  86  Ga.  744,  88  Ind.  381,  is  referred  to  in  note  on 
on  p.  135  of  this  volume,  ante,  p.  224,  of  this  volume,  ante, 

2.  See  abstract  of  Georgia  R.  R.  &  4.  Chicago,  St.  L.  &  P.  R.  R.  Co.  v. 
Banking  Co.  v.  Olds,  77  Ga.  673,  on  p.  Holdridge,  zi8  Ind.  281,  is  referred  to 
134  of  this  volume,  ante,  in  note  on  p.  224,  of  this  volume,  ante. 
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the  train.  As  he  had  a  ticket,  he  felt  that  he  should  not  be  called 
upon  to  pay  a  penalty  for  a  neglect  of  which  he  was  not  guilty. 
We  cannot  see  how  an  offer  to  pay  that  was  not  accepted  could 
excuse  his  ejectment  from  a  train  on  which  he  was  entitled  to  be. 

The  court  authorized  the  jury  to  find  exemplary  damages,  if  it 
found  that  the  act  of  defendant  was  malicious.  Complaint  is 
made  of  the  instruction  under  the  evidence,  but  it  was  warranted. 
There  was  evidence  of  the  previous  bad  feeling  and  threats  which, 
with  what  was  done  at  the  time  of  the  ejectment,  made  the  ques- 
tion one  for  the  jury. 

The  judgment  is  affirmed. 


ATCHISON,  TOPEKA  AND  SANTA  FE  RAILROAD 

COMPANY  V.  DICKERSON. 

Court  of  Appeals^  Kansas^  Southern  Department^  J^y^  iSg6, 

[Reported  in  4  Kan.  App.  345.] 

TICKET  OFFICE— REGULAR  FARE  ON  TRAIN  — EJECTION.  — When 
the  railroad  company  fails  to  keep  its  ticket  office  open  as  required  by  para- 
graph 1325  of  the  General  Statutes  of  1889,  it  cannot  demand,  charge  or 
receive  from  a  passenger  more  than  the  regular  fare  of  three  cents  per 
mile,  and  the  company  or  its  employees  have  no  right  to  expel  him  from 
the  train  for  refusing  to  pay  more. 

RULES  AND  REGULATIONS.  —A  rule  of  a  railroad  company  which  requires 
a  passenger  either  to  pay  an  amount  in  excess  of  the  highest  amount  that 
can  be  legally  charged  for  his  passage  or  be  expelled  from  the  train  is  not 
a  valid  rule. 

EXCESS  FARE  ON  TRAIN.  —  Where  an  illegal  excess  fare  is  demanded  from 
a  passenger  and  he  does  not  have  the  amount  demanded,  he  cannot  avoid 
being  expelled  from  the  train  by  paying  the  illegal  excess  fare. 

PRACTICE  — SUBMITTING  QUESTION  TO  JURY. —  Where  special  ques- 
tions are  furnished  by  a  litigant,  with  a  request  to  the  judge  to  submit 
them  to  the  jury,  if  they  are  immaterial  and  the  facts  sought  to  be  deter- 
mined need  not  be  passed  upon  by  the  jury,  either  because  they  do  not  relate 
to  the  issues  raised  or  are  uncontradicted,  and  are  necessarily  included  in 
the  general  verdict,  it  is  not  error  to  refuse  to  submit  them  to  the  jury  for 
answers. 

MENTAL  SUFFERING  —  INSTRUCTION.  —  The  court  does  not  err  in  refus- 
ing to  require  the  jury  to  find  the  amount  allowed  the  plaintifiF  for  mental 
suffering,  when  it  has  instructed  them  that  they  cannot  allow  the  plaintiff 
anything  for  mental  suffering  except  such  as  grows  directly  from  and  is  the 
result  of  the  physical  pain  and  suffering  endured. 
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IMPROPER  STATEMENT  OF  COUNSEL— PRACTICE. —  When  counsel 
for  both  sides  of  a  case  make  improper  statements  to  a  jury  in  the  argu- 
ment of  a  case,  the  plaintiff  in  error  should  repudiate  the  improper  state- 
ments of  its  counsel  before  objecting  to  the  statements  of  the  counsel  for 
the  opposite  party. 

DAMAGES.  —  A  verdict  of  $296.34  for  damages  for  labor  and  inconvenience, 
physical  and  mental  pain  and  sufifering,  and  humiliation,  upon  such  a  state 
of  facts  as  is  shown  in  this  case,  is  not  excessive. 
(Syllabus  by  the  Court.) 

Error  from  Marion  District  Court.  Appeal  from  judgment 
for  plaintiff.    Judgment  affirmed. 

The  statement  of  the  case  as  made  by  Dennison,  J.,  is  as 
follows : 

"This  is  an  action  brought  in  the  District  Court  of  Marion 
county  by  Joseph  T.  Dickerson,  against  the  Atchison,  Topeka  and 
Santa  Fe  Railroad  Company,  to  recover  damages  alleged  to  have 
been  sustained  by  him  by  being  unlawfully  ejected  from  a  train 
operated  by  said  company  on  August  6,  1890. 

"Dickerson  went  to  the  depot  of  the  railroad  company  in  Hills- 
boro,  about  twenty  or  thirty  minutes  prior  to  the  departure  of 
the  train  which  ran  from  there  to  Marion,  and,  not  finding  the 
ticket  window  open  at  any  time  thereafter  prior  to  the  departure 
of  the  train,  he  got  aboard  said  train  for  the  purpose  of  riding  to 
Marion.  The  distance  was  about  ten  miles  and  the  regular  fare 
was  thirty-one  cents.  When  the  conductor  came  to  Mr.  Dicker- 
son  and  asked  for  his  ticket,  Mr.  Dickerson  gave  him  the  thirty- 
one  cents.  The  conductor  demanded  ten  cents  excess.  Mr. 
Dickerson  told  him  he  could  not  pay  him  ten  cents,  and  one  wit- 
ness testified  that  Mr.  Dickerson  told  him  he  could  not  pay  him, 
as  he  did  not  have  the  money.  Mr.  Dickerson  testified  that  he 
did  not  remember  whether  he  explained  to  the  conductor  that  he 
did  not  have  money  enough,  but  that  as  a  matter  of  fact  he  had 
only  eight  cents  remaining  after  paying  the  thirty-one  cents  fare. 
The  conductor  stopped  the  train  about  two  miles  from  Hillsboro 
and  eight  miles  from  Marion,  and  laid  his  hand  upon  Mr.  Dicker- 
son's  arm  and  led'him  from  the  car,  and,  putting  his  hand  against 
his  shoulder,  pushed  him  ofl  the  train.  There  is  no  claim  that 
unnecessary  force  was  used  in  ejecting  him  from  the  train.  Dicker- 
son  walked  most  of  the  way  into  Marion  and  the  next  day  brought 
this  suit.  During  the  trial  the  judge  gave,  among  others,  the 
following  instruction : 

"A.  Where  a  railroad  company  keeps  in  its  depot  or  station 
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builii::^  a  partfculir  place  for  the  sale  of  tickets,  separate  from 
pLices  for  the  tra=sacti:?a  of  other  basmess,  as  an  opening  in  a 
pardculir  vaZ,  and  dea^^iares  sach  place  by  some  appropriate 
a^  as  "tickets'  or*  ticket  wincDw,'  or  by  general  custom  or  habit 
cas  such  opesiri^  or  ocher  place  for  the  sale  of  its  tickets,  a  pas- 
scT^ger  has  the  ri^t  to  apply  at  such  piace  for  his  ticket  and  to 
lely  upon  pcocirir^  it  there«  and  where  such  opening  or  place  is 
dotted  so  that  appacatioQ  for  tickets  cannot  be  made  there,  and 
there  is  no  other  place  generally  and  customarily  used  by  the 
public  or  advertised  by  the  company  as  a  place  to  procure  tickets, 
or  known  to  the  passenger  in  question  as  a  place  fcM*  procuring 
tickets^  and  no  agent  in  or  about  the  waiting-room  of  such  depot 
or  station  bcilcing  ready  upon  call  to  sell  tickets,  or  who  re^)onds 
to  a  call  for  a  ticket,  such  ticket  office  is  not  open  or  kept  open 
within  the  meaning  of  the  law. 

'*  R  Hence,  if  you  beliere  from  the  evidence  in  this  case  that 
the  Hillsboro  station  on  defendant's  line  of  road,  on  the  day  the 
plainti5  got  on  the  defendant's  train,  did  not  keep  its  ticket  office 
open  in  some  of  the  manners  and  for  the  time  hereinbefore  stated, 
so  that  the  plaintiii  was  unable  to  purchase  a  ticket  before  enter- 
ing the  cars,  the  defendant's  employees  had  no  right  to  demand 
an  excess  fare  from  him  or  to  expel  him  from  the  cars  for  refusing 
to  oav  it. 

*'C.  If  a  person  is  wrongfully  expelled  from  a  railroad  train  he 
is  entitled  to  reco^'er  all  damages  he  has  actually  sustained,  such 
as  loss  of  time  consequent  thereon,  the  labor,  incon\'enience,  and 
expense,  if  any,  incident  to  traveling  at  another  time  or  by  other 
modes  of  conve>-ance  to  the  place  he  was  endeavoring  to  reach, 
for  the  ph\-sical  pain  endured  by  him  in  being  exposed  to  the  heat 
of  the  sun  and  force  of  the  elements,  and  such  mental  suffering 
as  grows  immediately  out  of  or  results  directly  from  such  physical 
pain,  and  also  such  damages  as  isiill  compensate  for  the  suffering 
of  outraged  and  humiliated  feelings  natural  to  a  man  who  is  com- 
pelled to  submit  to  such  indignity  in  such  a  public  place. 

**D.  Hence,  in  this  case,  if  you  belie\'e  from  the  evidence  that 
plaintiff  is  entitled  to  recover  at  all,  he  should  be  allowed,  as  a 
matter  of  right,  to  the  compensation  for  the  labor  and  incoiw 
venience,  delay  and  loss  of  time  in  being  compelled  to  go  to  his 
destination  at  another  time  and  by  other  modes  of  conveyance ; 
for  the  physical  pain  endured  by  him,  which  resulted  from 
exposure  to  the  heat  of  the  sun  after  his  expulsion,  and  such 
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mental  suffering  as  resulted  directly  from  such  physical  pain,  and 
also  upon  such  humiliation  and  degradation  as  were  imposed 
upon  him  by  being  compelled  to  leave  the  train  under  the  impu- 
tation publicly  cast  upon  him  of  having  refused  to  pay  his  fare, 
or  having  violated  the  relations  of  passenger  and  carrier  between 
himself  and  the  company ;  but,  of  course,  if  any  of  these  items  or 
elements  of  damage  have  not  been  proved  by  the  plaintiff,  or  are 
not  naturally  and  logically  deducible  from  the  act  of  expulsion, 
with  its  attendant  circumstances,  nothing  can  be  awarded  for  the 
same. 

"The  court  refused  to  give  the  following  instructions  which 
were  requested  by  the  defendant  below ; 

1.  I  instruct  you  to  return  a  verdict  in  favor  of  the  defendant. 

2.  If  you  find  from  the  evidence  that  the  plaintiff  on  the  train 
refused  to  pay  more  than  thirty-one  cents  to  defendant's  con- 
ductor for  transportation  from  Hillsboro  to  Marion,  and  that  the 
plaintiff  had  enough  money,  or  might  have  conveniently  obtained 
enough  money,  to  pay  forty-one  cents,  you  must  return  a  verdict 
in  favor  of  the  defendant. 

"3.  If  you  find  from  the  evidence  that  the  plaintiff  refused  to 
pay  more  than  thirty-one  cents  to  the  conductor  of  defendant  for 
transportation  from  Hillsboro  to  Marion,  and  the  plaintiff  did  not 
have  forty-one  cents  with  him,  or  could  not  conveniently  obtain 
it,  but  that  he  did  not  inform  the  conductor  that  he  did  not  have 
the  forty-one  cents,  and  that  the  conductor  would  have  permitted 
plaintiff  to  ride  if  such  an  explanation  had  been  made,  then  you 
must  return  a  verdict  in  favor  to  the  defendant. 

"5.  You  cannot  allow  plaintiff  any  damages  on  account  of  any 
discomfort,  inconvenience  or  loss  he  may  have  suffered  through 
his  own  acts  or  designs,  if  you  should  find  a  verdict  in  his  favor. 

"7.  You  cannot  allow  plaintiff  anything,  if  you  should  find  in 
his  favor,  on  account  of  mental  pain  or  suffering. 

"9.  If  you  find  from  the  evidence  that  the  plaintiff  could  have 
purchased  a  ticket  during  the  half  hour  prior  to  the  departure  of 
the  train,  by  applying  to  the  agent  for  it,  then  it  was  his  duty  on 
demand  of  the  conductor  to  pay  forty-one  cents  for  transportation 
from  Hillsboro  to  Marion,  and  for  failure  to  pay  the  forty-one 
cents  the  conductor  had  a  right  to  require  the  plaintiff  to  leave 
the  train  when  it  was  stopped. 

**  10.  If  you  should  find  from  the  evidence  that  plaintiff  did  not 
make  a  genuine  effort  in  good  faith  to  purchase  a  ticket  prior  to 
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the  departure  of  the  train,  then  defendant  had  a  right  to  collect 
from  him  forty-one  cents  upon  the  train  for  transportation  from 
Hillsboro  to  Marion,  and  upon  plaintiff's  refusal  to  pay  amount 
the  defendant  had  a  right  to  eject  plaintiff  from  train  when  it 
was  stopped. 

"II.  The  burden  is  upon  the  plaintiff  to  establish  every  material 
fact  in  the  case  by  a  preponderance  of  the  evidence,  and  if  he 
fails  to  do  so  your  verdict  must  be  for  the  defendant. 

"i2.  In  considering  this  case,  you  must  not  be  influenced  by 
any  bias,  passion,  or  prejudice,  but  must  render  a  verdict  based 
upon  the  evidence,  under  the  instructions,  and  unaffected  by  any 
bias,  prejudice,  or  passion. 

"13.  You  must  not,  in  arriving  at  a  verdict,  be  swerved  from 
fair  and  impartial  action  by  the  fact  that  the  defendant  is  a  rail- 
road corporation. 

**  14.  The  defendant  has  a  right  to  sell  tickets  over  the  counter 
at  the  south  side  of  the  office,  at  its  own  option. 

*'  15.  In  order  to  have  the  office  open  for  the  sale  of  tickets  it 
was  not  necessary  that  the  small  window  should  be  open,  but  it 
was  sufficient  if  the  agent  was  on  hand  ready  and  willing  to  sell 
tickets  over  the  counter  at  the  south  side  of  the  office. 

"16.  I  instruct  you  that  the  station  agent  had  the  office  open 
for  the  sale  of  tickets  if  he  was  in  the  office  or  at  hand  and  acces- 
sible and  ready  and  willing  to  sell  tickets. 

"17.  If  you  should  find  from  the  evidence  that  tickets  were  sold 
to  other  persons  at  the  office  for  the  train  in  question,  then  you 
must  consider  it  as  established  that  the  office  was  open  for  the 
sale  of  tickets  when  such  sales  were  made." 

"The  court  also  refused  to  submit  to  the  jury  the  following 
special  findings  of  fact : 

*'i.  Was  an  unnecessary  force  used  by  defendant's  conductor 
in  expelling  plaintiff  from  the  train  ? 

"4.  Did  not  plaintiff  have  exactly  thirty-one  cents  in  his  hands 
ready  to  tender  the  defendant's  conductor  before  the  latter  asked 
him  for  tickets  or  fare  ? 

"5.  Did  not  the  defendant's  conductor  act  in  a  gentlemanly 
and  civil  manner  towards  the  plaintiff  ? 

"6.  If  you  answer  the  last  question  in  the  negative,  state  in 
what  particular  the  defendant's  conductor  did  not  act  in  a  gentle- 
manly and  civil  manner  towards  the  plaintiff. 
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**  7.  Was  not  the  manner  and  demeanor  of  the  defendant's  con- 
ductor toward  the  plaintiff  civil  and  courteous? 

"8.  If  you  answer  the  last  question  in  the  negative,  state  in 
what  particular  and  manner  the  demeanor  and  manner  of  defend- 
ant's conductor  towards  the  plaintiff  was  not  civil  and  courteous. 

"9.  Did  not  the  defendant's  conductor  act  patiently  towards 
plaintiff,  and  give  him  ample  time  and  opportunity  to  pay  the 
forty -one  cents  fare? 

* '  10.  How  far  from  Hillsboro  was  plaintiff  ejected  from  the  train  ? 

"11.  Did  not  plaintiff  begin  suit  against  defendant  the  next 
day  after  the  ejection,  without  making  any  request  of  the  defend- 
ant for  compensation  or  damages? 

"12.  Did  not  plaintiff  require  and  insist  upon  defendant's  con- 
ductor to  use  some  force  in  ejecting  plaintiff  from  the  train? 

"13.  Did  not  Klossen  purchase  a  ticket  of  defendant's  station 
agent  at  the  grating  over  the  counter  about  half  an  hour  before 
the  departure  of  the  train? 

•*  14,  Was  not  the  door  unlocked  in  the  doorway  leading  from 
the  small  room  adjacent  to  the  counter  during  the  half-hour  prior 
to  the  departure  of  the  train  ? 

"17.  Did  the  station  agent  pass  through  the  sitting-room  while 
the  plaintiff  was  in  said  room? 

"18.  Did  the  plaintiff  see  the  station  agent  outside  on  the  plat- 
form four  or  five  times,  at  any  time  before  the  departure  of  the 
train? 

"20.  On  August  6,  1890,  and  prior  thereto,  were  not  some 
tickets  sold  over  the  counter  on  the  south  side  of  the  office? 

"23.  If  you  find  in  favor  of  plaintiff,  state  whether  you  allow 
him  anything  for  mental  pain  or  suffering. 

"24.  If  you  answer  the  last  question  in  the  affirmative  state 
what  amount  you  allow  him  for  mental  pain  and  suffering. 

"25.  If  you  find  in  favor  of  plaintiff,  state  whether  you  allow 
him  anything  for  punitive  damages. 

*'26.  If  you  answer  the  last  question  in  the  affirmative,  state 
how  much  you  allow  the  plaintiff  for  punitive  damages. 

**2y.  If  you  allow  plaintiff  anything  for  punitive  damages,  state 
upon  what  facts  you  base  such  allowance. 

"28.  If  you  find  in  favor  of  plaintiff,  state  whether  you  allow 
him  any  more  damages  on  account  of  his  walking  about  seven 
miles  toward  Marion  than  if  he  had  walked  back  to  Hillsboro  and 
then  rode  by  rail  or  otherwise  to  Marion. 
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"29.  If  you  find  in  favor  of  the  plaintiff  and  answer  the  last 
question  in  the  affirmative,  state  the  amount  of  such  extra  allow- 
ance of  damages  referred  to  in  that  last  question. 

"30.  Prior  to  August  6,  1890,  is  it  not  a  fact  that  only  a  portion 
of  the  tickets  sold  at  Hillsboro  station  were  sold  through  the  little 
window? 

"31.  Prior  to  August  6,  1890,  is  it  not  a  fact  that  a  portion  of 
the  tickets  sold  at  Hillsboro  station  were  sold  over  the  counter  at 
the  south  side  of  the  office?  *' 

'*  A  verdict  was  returned  and  judgment  rendered  for  Dickerson 
for  the  sum  of  $296.34  and  costs.  The  railroad  company  brings 
the  case  here  for  review." 

A.  A.  HURD,  and  Stambaugh  &  Hurd,  for  plaintiff  in  error. 

Keller  &  Dean,  for  defendant  in  error. 

Dennison^  J.  —  The  first  error  complained  of  by  the  plaintiff 
in  error  is  that  the  court  erred  in  giving  the  jury  the  instructions 
marked  A,  B,  C,  and  D.  Paragraph  1324  of  the  General  Statutes 
of  1889  provides  that  no  railroad  company  shall  chaise  or  receive 
a  rate  in  excess  of  three  cents  per  mile  for  transportation  of  a 
passenger.  Paragraph  1325,  Id.,  which  was  in  force  from  Febru- 
ary 25,  1886,  until  its  repeal  on  April  5,  1893,  provided  that, 
when  a  passenger  failed  or  neglected  to  procure  a  ticket  prior  to 
taking  passage  on  a  train,  the  company  might  lawfully  charge  ten 
cents  excess  for  a  journey  of  fifteen  miles  or  less,  etc.  Said  para- 
graph also  contains  a  proviso  that  said  act  shall  not  apply  to  any 
passenger  taking  passage  on  any  railroad  train  if  the  company 
shall  fail  or  neglect  to  keep  its  ticket  office  open  for  the  sale  of 
tickets  for  at  least  thirty  minutes  prior  to  the  starting  of  such 
train.  A  careful  examination  of  the  instruction  marked  "A"  con- 
vinces us  that  it  clearly  lays  down  the  law  applicable  to  keeping 
open  a  ticket  office,  and,  as  the  jury  found  generally  for  the 
plaintiff  below,  we  must  consider  it  as  a  settled  fact  that  the  ticket 
office  at  Hillsboro  was  not  open  for  the  sale  of  tickets  at  least 
thirty  minutes,  or  any  part  thereof,  immediately  prior  to  the 
departure  of  the  train  on  which  Dickerson  took  passage  on  August 
6,  1890.  It  therefore  follows  that  the  provisions  of  paragraph 
1325,  supra,  did  not  apply  to  him,  and  that  the  company  or  its 
employees  had  no  legal  right  to  demand,  charge  or  receive  more 
than  the  regular  fare  of  three  cents  per  mile,  or  thirty-one  cents, 
from  him.  Did  they  have  the  right  to  expel  him  from  the  train 
for  refusing  to  pay  the  ten  cents  excess?    It  must  be  conceded 
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that  he  was  not  a  trespasser  upon  the  train.     He  had  paid  the  full 

legal  fare.      He  was  therefore  entitled  to  ride  to  Marion,  and, 

being  entitled  to  ride  to  Marion,  the  company  or  its  employees 

did  not  have  the  right  to  expel  him  from  the  train  for  refusing  to 

pay  the  excess.     This  question  will  be  more  fully  discussed  under 

the  objections  marked  "C*  and  "D." 

The  counsel  for  plaintiff  in  error  object  to  that  portion  of 
instructions  **C"  and  "D"  which  permits  Dickerson  to  recover 
damages  as  a  recompense  for  the  suffering  of  outraged  and 
humiliated  feelings  natural  to  a  man  who  is  compelled  to  submit 
to  such  indignity  in  such  a  public  place.  The  contention  is  that 
this  case  comes  within  the  rule  that,  when  a  conductor,  in  enforc- 
ing a  valid  regulation,  in  good  faith  and  without  unnecessary 
force,  ejects  a  passenger  from  the  train,  the  corporation  is  not 
liable  for  indignities  and  insults  suffered.  The  conductor  testified 
that  the  rule  of  the  company  is  that  if  a  passenger  gets  on  his 
train  and  offers  to  pay  cash  fare  he  must  pay  the  excess, whether 
he  has  a  chance  to  buy  a  ticket  or  not,  and  if  he  does  not  pay  it, 
the  conductor  must  remit  it  himself,  or  put  the  passenger  off. 
We  are  not  called  upon  to  decide  as  to  the  validity  of  that  part 
of  the  rule  which  requires  the  conductor  to  remit  the  excess  him- 
self. We  do  decide  that  a  rule  of  a  railroad  company  which 
requires  a  passenger  either  to  pay  an  amount  in  excess  of  the 
highest  amount  that  can  be  legally  charged  for  his  passage  or  be 
expelled  from  the  train  is  not  a  valid  rule. 

It  is  also  contended  that  Dickerson  could  have  escaped  the 
humiliation  and  indignity  by  paying  the  excess,  and  then  his 
measure  of  damages  would  be  ten  cents ;  that  he  had  no  right  to 
aggravate  the  damages  by  not  complying  with  the  demand  of  the 
conductor.  We  are  not  partial  to  a  rule  that  would  require  a 
person  to  submit  to  an  extortion  for  the  purpose  of  relieving  the 
extortioner  from  the  natural  consequences  of  his  acts;  but  we 
need  not  consider  that  in  this  case.  The  jury  specially  find  that 
Dickerson  did  not  have  money  enough  to  pay  the  ten  cents  excess. 
It  was  therefore  not  in  his  power  to  avoid  being  expelled  from 
the  train  by  paying  the  illegal  excess  fare  demanded. 

The  instructions  "A,"  '-R,"  ''C,"  and  **D,"  given  were  the 
law  that  governs  this  case,  and  no  error  was  committed  in  giving 
them. 

Plaintiff  in  error  complains  that  the  court  erred  in  refusing  to 
give  the  instructions  asked  for  by  it.    We  have  carefully  examined 
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all  the  instructions  given  and  those  refused,  and  find  that  the 
material  instructions  asked  for  which  should  have  been  given  are 
included  in  the  instructions  of  the  judge  which  were  given  to  the 
jury. 

The  next  error  complained  of  is  in  the  refusal  of  the  court  to 
submit  certain  special  questions  to  the  jury.  In  the  case  of 
Jordan  v,  Johnson,  i  Kan.  App.  656,  this  court  has  held  that 
"either  party  has  a  right  to  prepare  and  ask  the  court  to  submit 
special  questions  in  writing  to  the  jur>'.  and  if  they  are  material 
and  relate  to  some  of  the  facts  which  the  jury  must  determine  in 
arriving  at  their  verdict,  the  court  must  submit  them  to  the  jur^'^ 
and  insist  upon  clear  and  unevasive  answers  thereto.'* 

We  have  carefully  examined  the  special  questions  refused,  and 
find  that  all  of  them,  except  23,  24,  25,  26,  and  27,  are  either 
immaterial,  and  the  jury  need  not  pass  upon  them  in  determining 
the  amount  of  their  verdict,  or  the  facts  which  must  have  been 
determined  by  them  were  uncontradicted  and  were  necessarily 
included  in  the  general  verdict.  As  to  the  special  question  No. 
23.  the  jury  by  answering  No.  22,  must  have  answered  No.  23, 
which  they  do  by  stating  that  one  of  the  elements  of  damages 
included  in  their  verdict  is  for  "physical  and  mental  suffering  and 
humiliation.*'  No.  24  asks  the  jury  to  separate  the  amount  they 
allow  for  mental  pain  and  suffering  from  the  amount  they  allow 
for  physical  pain  and  suffering.  The  court  instructed  the  jury 
that  they  could  not  allow  the  plaintiff  anything  for  mental  pain 
and  suffering,  except  such  as  grows  immediately  out  of  or  results 
directly  from  the  physical  pain  he  endured.  It  could  therefore 
serve  no  good  purpose  to  require  the  jury  to  separate  the  dam- 
ages allowed  for  physical  and  mental  pain  and  suffering  when  they 
cannot  allow  anything  for  mental  pain  and  suffering,  except  such 
as  is  so  closely  connected  with  the  physical  pain  and  suffering. 

In  this  case,  the  plaintiff  below  must  recover,  if  he  recover  at 
all,  for  the  labor  and  inconvenience  to  which  he  was  put,  for  the 
physical  and  mental  pain  and  suffering  endured  by  him,  and  for 
the  humiliation  to  which  he  was  compelled  to  submit.  If 
requested,  the  court  should  have  submitted  questions  as  to  how 
much  is  allowed  for  each  one  of  these  elements  of  damage,  but 
we  can  see  no  good  reason  for  requiring  any  one  of  these  three 
elements  of  damage  to  be  divided  up  into  minor  subdivisions. 

As  to  Nos.  25,  26,  and  27,  the  court  had  instructed  the  jur>''  that 
they  could    not   allow   the    plaintiff    anything   for  punitive   or 
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exemplary  damage,  and  their  answer  to  No.  22  shows  that  they 
toWowed  this  instruction.  We  think  the  court  committed  no  error 
in  refusing  to  submit  the  special  questions  above  mentioned. 

The  plaintiff  in  error  also  complains  that  the  attorney  for  the 
plaintiff  below  was  guilty  of  misconduct  in  his  argument  to  the 
jury.  We  have  carefully  examined  the  arguments  made,  and  are 
of  the  opinion  that  both  sides  took  considerable  latitude  in  the 
argument  to  the  jury.  Both  sides  tried  to  prejudice  the  jury 
against  the  opposite  party.  The  plaintiff  below  called  attention 
to  the  claim  that  Dickerson  had  tried  to  put  up  a  job  on  the  com- 
pany, and  that,  if  it  was  not  true,  they  should  decide  against  it 
because  it  had  slandered  him.  The  attorney  for  the  company 
frequently  called  the  jury's  attention  to  the  fact  that  when  Dicker- 
son  was  put  off  the  train  he  was  parading  around  wearing  a  hun 
dred-doUar  diamond  pin.  There  is  nothing  in  the  record  which 
authorizes  either  statement.  The  plaintiff  in  error,  before  object- 
ing to  the  statements  of  counsel  for  the  defendant  in  error,  should 
have  repudiated  the  improper  statements  of  its  own  counsel.  The 
State  V.  Mortimer,  20  Kan.  93.  A  verdict  of  $296.34  for  the 
damages,  for  labor  and  inconvenience,  physical  and  mental  pain 
and  suffering,  and  humiliation,  upon  such  a  state  of  facts  as  is 
shown  in  this  case,  is  not  excessive. 

Perceiving  no  material  error  prejudicial  to  the  rights  of  the 
plaintiff  in  error,  the  judgment  of  the  District  Court  is  affirmed. 

All  the  judges  concurring. 

SACHROWITZ  V.  ATCHISON,  TOPEKA  AND 
SANTA  FE  RAILROAD  COMPANY. 

Supreme  Caurt^  Kansas^  July  Term^  1887, 

[Reported  in  37  Kan.  212.] 

PASSENGER  ASSAULTED  AND  ROBBED  —  EVIDENCE  —  RAILROAD 
NOT  LIABLE.  —  Plaintiff,  while  standing  upon  the  platform  of  one  of  the 
cars  of  a  train,  which  he  was  about  to  enter  as  a  passenger,  was  knocked 
off  and  robbed  just  as  the  train  started,  by  a  person  holding  a  lantern  in 
ooe  hand  and  a  club  in  the  other.  The  evidence  did  not  show  that  the 
assault  was  made  in  ejecting,  or  attempting  to  eject,  plaintiff  from  the 
cars,  by  any  one  connected  with  the  operation  of  the  train,  or  having  any 
charge  of  the  depot,  its  grounds,  or  the  road.  Held^  that  the  railroad  com- 
pany was  not  responsible  for  the  wrongful  acts  committed  upon  the  plain- 
till,  under  a  petition  charging  that  he  was  assaulted  and  injured  by  the 
servants  and  employees  operating  and  controlling  a  train  of  defendant. 
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Error  from  Reno  District  Court.  The  facts  appear  in  the 
opinion.    Judgment  for  defendant  affirmed. 

W.  T.  BUCKNER,  for  plaintiff  in  error. 

Geo.  R.  Peck,  A.  A.  Hurd,  and  C.  N.  Sterry,  for  defendant 
in  error. 

Horton,  Ch.  J.  —  This  action  was  brought  by  the  plaintiff  in 
error  to  recover  damages  for  personal  injuries,  which  he  alleges 
he  sustained  through  the  conduct  of  one  of  the  servants  or  agents 
of  the  defendant  in  error.  The  defendant  in  his  answer  averred 
that  the  plaintiff  sustained  his  injuries  in  attempting  to  climb 
upon  a  freight  car  while  in  motion,  with  the  intention  of  riding 
on  the  car  without  paying  any  fare.  On  the  trial,  the  plaintiff 
gave  evidence  tending  to  show  that  he  is  a  Hebrew,  and  had  been 
living  in  the  United  States  only  about  two  years;  that  just  previ- 
ous to  his  injuries  he  had  started  to  go  from  Pueblo  to  Kansas 
City,  and  had  purchased  a  ticket  to  be  transported  from  Pueblo 
to  Kansas  City  over  defendant's  road ;  that  he  had  a  gripsack  con- 
taining his  personal  effects,  which  he  shipped  by  express  to 
Kansas  City,  not  wishing  to  be  bothered  with  it  on  the  cars ;  that 
when  he  had  reached  a  point  between  Hutchinson  and  Burrton 
the  conductor  put  him  off  the  train  he  was  riding  on  because  he 
had  either  lost  the  pasteboard  given  him  by  a  former  conductor, 
or  that  conductor  had  taken  it  up ;  that  when  he  was  put  off  the 
train  he  had  about  five  dollars  in  money ;  that  he  walked  on  to 
Burrton,  reaching  there  shortly  after  noon ;  that  while  at  Burrton 
he  met  a  young  man  with  whom  he  could  talk  a  little,  as  this 
young  man  could  talk  German ;  that  he  gave  this  young  man  a 
half-dollar  in  exchange  for  a  cigar  case,  and  then  walked  around 
with  him  until  towards  evening,  when  they  went  into  a  private 
house  and  got  a  meal;  that  after  this  he  left  the  young  man  and 
walked  south  of  the  town  some  distance,  and  while  he  was  there 
the  regular  passenger  train  going  east  passed  through  Burrton ; 
that  shortly  after  ten  o'clock  he  came  back  toward  the  depot,  and 
as  he  came,  he  saw  the  emigrant  train  standing  there,  and  he  then 
concluded  to  purchase  a  ticket  to  go  to  Newton  upon  it ;  that  he 
thereafter  attempted  to  cross  over  the  cars  to  the  platform  and  to 
the  station,  which  was  on  the  other  side,  but  as  he  got  upon  the 
platform  of  one  of  the  cars,  the  cars  started,  and  he  gave  up  his 
attempt  to  get  to  the  depot;  that  just  as  the  cars  started,  a  man 
having  a  lantern  with  letters  upon  it,  and  a  cap  with  a  badge  on 
it,  holding  the  lantern  in  one  hand  and  a  club  in  the  other,  jumped 
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upon  the  same  platform,  and  struck  the  plaintiff  with  both  the 
c\ub  and  the  lantern,  or  with  one,  on  the  head,  knocking  him 
senseless  on  the  ground;  that  plaintiff  never  saw  the  man  before; 
that  he  had  no  words  with  him  at  the  time,  the  only  thing  said 
by  either  preceding  the  blows  being  the  words,  "You  God-damned 
son  of  a  bitch!  "  uttered  by  the  man  who  struck  him ;  that  plain- 
tiff at  the  time  could  neither  write,  speak,  nor  understand  Eng- 
lish, and  did  not  and  does  not  know  what  the  letters  were  which 
were  on  the  lantern,  or  the  badge  on  this  man's  cap ;  that  he 
thought  this  man  was  a  railroad  man  because  he  had  a  lantern 
with  letters  on  it  and  a  cap  with  a  badge  on  it;  that  that 
was  the  only  reason  for  saying  or  believing  that  he  was  a  railroad 
man ;  that  after  plaintiff  had  lain  where  he  fell  for  two  or  three 
minutes,  this  same  man  came  running  towards  him  and  told  him 
to  get  up,  but  plaintiff  could  not ;  that  he  seized  the  plaintiff,  and 
raising  him  up  with  one  hand,  went  through  his  pockets  with  the 
other;  that  as  he  did  so,  another  man  came  running  towards  them, 
and  as  this  man  came,  the  one  who  had  hold  of  him  dropped  him 
and  ran  off  towards  the  town,  away  from  the  direction  in  which 
the  train  was;  that  this  other  man  coming  up,  an  alarm  was  given, 
and  the  citizens  came  and  carried  him  to  Dr.  McAtee's  office, 
where  the  doctor  and  his  brother  dressed  his  arm  and  set  the 
bones ;  that  the  next  morning  Dr.  Smalt,  who  was  in  the  employ 
of  the  defendant,  came  and  examined  the  arm  and  the  dressing, 
and  stated  that  it  was  all  right ;  that  afterwards  his  arm  had  to  be 
amputated  because  of  the  unskillful  and  negligent  manner  in 
which  it  was  set. 

The  defendant  gave  evidence  tending  to  show  that  between  ten 
and  eleven  o'clock  on  the  night  of  June  26th,  1882,  a  train  called 
*' emigrant  train,"  consisting  of  an  engine,  freight  and  emigrant 
passenger  cars,  arrived  at  Burrton  on  its  way  east,  and  stopped 
there  so  that  the  engine  could  take  water  at  the  tank ;  that  as  the 
rear  of  the  train  passed  the  depot,  the  conductor,  hearing  some 
one  hallooing  as  though  he  was  hurt,  caused  the  train  to  be  stop- 
ped, and  with  the  brakeman  went  to  the  spot  where  the  noise 
proceeded  from,  and  found  two  men,  dressed  and  looking  like 
tramps;  one  of  them  was  lying  on  the  ground,  apparently  hurt 
and  in  pain,  and  the  other  was  holding  this  man's  head  up  and 
crying;  that  the  one  who  was  not  hurt,  upon  inquiry  as  to  what 
was  the  matter,  stated  in  substance  that  he  and  the  injured  man, 
whom  he  called  "Joe"  and  **  partner,"  had  been  beating  their  way 
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from  Denver  east,  stealing  rides  when  they  could  on  the  cars,  and 
that  they  had  been  put  off  a  train  early  that  morning  at  Burrton» 
and  that  they  had  watched  every  opportunity  to  get  upon  this 
train,  and  started  to  climb  up  the  side  of  one  of  the  freight  cars 
on  the  ladder  after  the  train  had  started,  and  that  the  man  who 
was  hurt  was  clumsy  and  awkward  about  such  business ;  that  as 
he  reached  the  top  he  fell  and  struck  the  ground  and  severely  hurt 
himself;  that  the  conductor  dispatched  the  man  who  was  not 
hurt  in  search  of  a  doctor,  and  soon  after  a  doctor  arrived  with 
some  of  the  citizens  of  the  town,  and  the  man  was  carried  to  the 
doctor's  office,  where  it  was  found  that  his  arm  was  badly  broken ; 
that  after  a  while  this  arm  was  set,  and  the  plaintiff  was  left  in 
the  doctor's  office  that  night  in  care  of  the  man  who  was  with 
him ;  that  afterward  it  was  ascertained  that  the  arm  had  not  been 
properly  set,  and  that  amputation  was  necessary  in  order  to  save 
the  plaintiff's  life,  and  therefore  his  arm  was  amputated;  that 
when  the  plaintiff  was  taken  to  the  doctor's  office  the  city  marshal 
who  was  present,  searched  his  pockets  for  such  valuables  as  he 
might  have,  for  the  purpose  of  keeping  them  for  him,  but  dis- 
covered nothing  except  a  loaded  revolver. 

The  case  was  submitted  to  the  court  with  a  jury,  and  the  jury 
returned  in  favor  of  the  defendant.  The  court  subsequently 
approved  the  verdict  and  rendered  judgment  accordingly.  The 
plaintiff  in  his  proceeding  in  error  alleges  that  the  District  Court 
improperly  received  upon  the  trial  the  declarations  of  a  person  as 
"Cooney,"  who  claimed  to  be  the  "partner"  of  the  plaintiff,  as 
to  the  manner  of  his  receiving  his  injuries.  Exceptions  were  also 
taken  to  certain  instructions. 

A  careful  examination  of  the  record  convinces  us  that  the  court 
below  could  not  have  committed  any  error  prejudicial  to  the 
rights  of  the  plaintiff.  After  the  plaintiff  had  produced  all  of  his 
evidence,  the  defendant  demurred  thereto,  and  the  court  overruled 
the  demurrer.  Thereupon,  the  defendant  introduced  the  evidence 
heretofore  recited,  tending  to  show  that  the  plaintiff  was  acci- 
dentally injured  while  endeavoring  to  climb  up  the  side  of  a  car  in 
motion,  with  the  intention  of  stealing  a  ride  thereon.  The  plain- 
tiff did  not  show  upon  the  trial  that  the  person  whom  he  alleges 
knocked  him  down  and  robbed  him,  was  the  servant  or  agent  of 
the  defendant ;  but  even  if  we  assume  that  because  the  man  who 
assaulted  him  had  a  lantern  in  his  hand  with  letters  on  it  and  wore 
a  cap  with  a  badge,  that  therefore  he  was  an  employee  of  the 
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defendant,  it  does  not  follow  that  he  was  acting  in  the  course  of 
his  employment  in  making  the  assault.  It  is  not  claimed  that  he 
was  employed  directly  to  make  the  assault ;  it  does  not  appear 
that  he  had  charge  of  the  train  or  of  the  car  upon  which  the 
plaintiff  was  standing  when  he  claims  he  was  knocked  off.  The 
plaintiff  testified  that  the  person  who  struck  and  robbed  him  did 
not  run  towards  the  train  after  he  had  got  his  money,  but  ran  the 
other  way ;  that  he  went  down  town.  The  evidence  of  the  plain- 
tiff is  insufficient  in  not  showing  that  the  person  who  assaulted 
him  was  in  the  employ  of  the  defendant ;  even  if  we  conceded  he 
has  shown  that  much,  yet  his  evidence  is  fatally  defective  in  not 
showing  that  the  wrongful  acts  alleged  were  done  by  the  servant 
or  agent  of  the  defendant  in  the  course  or  within  the  scope  of  his 
employment.  Hudson  v.  M.  K.  &  T.  R*y  Co.,  i6  Kan.  470. 
This  action  was  not  brought  against  the  defendant  for  its  negli- 
gence in  not  protecting  the  plaintiff  while  a  passenger  on  its  train 
from  the  assault  of  some  third  party ;  and  it  nowhere  appears  in 
the  evidence  that  he  was  thrown  from  the  train  by  any  person 
connected  in  any  way  with  its  operation. 

The  evidence  offered  by  the  defendant,  after  the  demurrer  was 
overruled*  did  not  supply  the  omissions  in  the  plaintiffs'  case. 
Upon  the  evidence  of  the  plaintiff,  the  trial  court  would  have 
been  justified  in  withdrawing  the  case  from  the  consideration  of 
the  jury,  and  deciding  it  in  favor  of  the  defendant.  After  all  the 
evidence  had  been  presented  on  both  sides  the  court  would  have 
been  justified  in  instructing  the  jury  to  render  a  verdict  for  the 
defendant.  As  there  is  no  evidence  in  the  record  tending  to  show 
that  the  assault  and  robbery  grew  out  of  any  service  in  which  any 
employee  of  the  defendant  was  engaged,  or  that  was  in  the  line 
of  duty  of  any  employee  of  the  defendant,  but  appears  to  have 
been  clearly  disconnected  therefrom,  the  judgment  rendered  is 
the  only  one  that  the  evidence  will  support. 

Under  these  circumstances,  it  is  unnecessary  to  discuss  the 
various  alleged  errors  presented  in  the  brief  of  plaintiff. 

The  judgment  of  the  District  Court  will  be  affirmed.     All  the 
justices  concurring. 
Vol.  VIII  — 18 
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SOUTHERN  KANSAS  RAILWAY  COMPANY 

V.  RICE. 

Supreme  Court^  Kansas^  January  Term^  1888, 
[Reported  in  38  Kan.  398.] 

FORCIBLE  EJECTION  FROM  TRAIN  —  EXEMPLARY  DAMAGES  — 
INSTRUCTION.  —  Where  a  passenger  was  forcibly  expelled  from  a  car 
where  he  was  rightfully  seated  it  was  such  a  wrong  as  is  inevitably  accom- 
panied with  more  or  less  outrage  and  insult,  and  an  instruction  that  if  the 
conductor's  act  was  due  to  gross  negligence  exemplary  damages  might  be 
given  was  proper  (i) 

Error  from  Johnson  District  Court.  Judgment  for  plaintiff 
affirmed, 

"Action  brought  by  Benjamin  Rice  against  the  Southern 
Kansas  Railway  Company  on  October  31,  1885,  to  recover  as 
damages  the  sum  of  $1,000  for  being  unlawfully  assaulted  and 
ejected  from  a  passenger  car  by  the  conductor  thereof,  while 
returning  from  Kansas  City,  Missouri,  to  Olathe,  in  this  State, 
the  plaintiff  at  the  time  having  a  ticket  to  ride  as  a  passenger  in 
the  car.  Subsequently,  the  railway  company  filed  an  answer  con- 
taining a  general  denial.  Trial  had  at  the  March  Term,  1886. 
The  jury  returned  a  verdict  for  the  plaintiff,  and  assessed  his 
damages  at  $117.46,  and  also  made  the  following  special  findings 
of  fact : 

"Questions  submitted  by  plaintiff: 

"i.  Did  the  conductor  act  wilfully  and  in  a  grossly  negligent 
manner  in  putting  the  plaintiff  off  the  train?  Ans. :  He  wilfully 
put  him  off  the  train. 

"2.  Did  the  conductor  act  with  a  reckless  disregard  of  the 
plaintiff's  rights?    A.  Yes. 


I.  Among  other  cases  relating  to  as- 
saults upon  and  ejection  of  passengers, 
etc.,  in  Kansas^  are  the  following: 

Avery  v.  R.  R.  Co.,  ii  Kan.  448 
(ejection). 

Missouri,  Kansas  and  Texas  R'y 
Co.  V.  Weaver,  16  Kan.  456  (ejection). 

Kansas  Pacific  R*y  Co.  v,  Kkssler, 
18  Kan.  523  (ejection). 

Atchison,  Topeka  and  Sante  Fe 


R'y  Co.  tf.  Weber,  33  Kan.  543  (ejec- 
tion). 

Southern  Kansas  R.  R.  Co.  v. 
Hinsdale,  38  Kan.  507  (ejection). 

Atchison,  Topeka  and  Santa  Fe  R. 
R.  Co.  V.  Gants,  38  Kan.  608  (assault). 

Brown  tr.  Kansas  City,  Fort  Scott 
AND  Gulf  R.  R.  Co.,  38  Kan.  634 
(ejection  for  failing  to  procure  ticket  at 
office ;  ticket  office  closed). 
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*'3.  Did  the  plaintiff  state  to  the  conductor  that  he  had  pur- 
chased his  ticket  the  day  before,  and  could  the  conductor  have 
easily  ascertained  that  fact  from  the  passengers  who  were 
acquainted  with  plaintiff?    A.  In  this  case  he  could. 

*'4.   How  much  do  you  allow  plaintiff  as  exemplary  damages? 

A.  $71.75." 

Questions  submitted  by  defendant  : 

*'i.  How  much  do  you  allow  the  plaintiff  for  pecuniary  loss? 
A.  Seventy-one  cents. 

2.  Was  plaintiff  injured  in  person  by  the  conductor?    A.  No. 

3.  How  much  do  you  allow  plaintiff  for  injury  to  his  person? 
A.  Nothing. 

"4.   Did  plaintiff  lose  any  time  by  reason  of  defendant's  con- 
ductor refusing  to  honor  ticket,  and  if  so,  how  much  ?    A.   No. 
"5.  How   much  do    you   allow    plaintiff    for    loss   of    time? 
A.  Nothing. 

"6.  How  much  do  you  allow  plaintiff  for  inconvenience  in 

going  from  his  seat  to  the  platform  and  back  again?     A.  Nothing. 

"7.  Was  plaintiff  treated  in  an  insulting  or  brutal  manner  by 

the  conductor,  and  if  so,  state  fully  how?    A.  In  an  insulting 

manner. 

"8.  How  much,  if  anything,  do  you  allow  plaintiff  for  injury 
to  his  feelings?    A.  $10. 

"9.  How  much,  if  anything,  do  you  allow  plaintiff  for  expenses, 
attorneys*  fees,  or  time  in  prosecuting  this  case?    A.  $35." 

"The  defendant  filed  a  motion  to  set  aside  the  verdict  of  the 
jury  and  for  a  new  trial,  which  was  overruled.  Subsequently, 
judgment  was  entered  upon  the  verdict.  The  railway  company 
excepted,  and  brings  the  case  here." 

Geo.  R.  Peck,  A.  A.  Hurd,  and  Robert  Dunlap,  for  plain- 
tiff in  error. 

John  T.  Little,  and  Samuel  T.  Seaton,  for  defendant  in 
error. 

Hortoiiy  Ch.  J.  —  On  October  29,  1885,  Benjamin  Rice,  a 
colored  man,  purchased  of  the  ticket  agent  of  the  Southern 
Kansas  Railway  Company,  at  Olathe,  in  this  State,  for  fifty 
cents,  a  limited  railroad  ticket  to  Kansas  City,  Missouri,  and 
return,  good  for  three  days,  the  date  of  issue  being  stamped  on 
the  back.  On  that  day  he  was  carried  as  a  passenger  by  the  rail- 
way company  upon  one  of  its  passenger  trains  from  Olathe  to 
Kansas  City.     The  "going  coupon"  of  the  ticket  was  torn  off 
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and  taken  up  by  the  conductor  of  the  train.  On  the  next  day, 
October  30th,  Rice,  desiring  to  return  to  Olathe,  boarded  one  of 
the  passenger  trains  of  the  company,  which  left  Kansas  City 
about  ten  o'clock  P.  M.,  and  when  the  conductor  called  upon  him 
for  his  fare,  presented  the  **  return  coupon"  6f  the  ticket  which 
he  had  purchased  the  day  before.  The  conductor  took  it  to  the 
light  and,  after  examining  it,  handed  it  back  to  Rice,  saying  It 
was  not  good,  and  informed  him  that  he  could  not  honor  it.  Rice 
insisted  that  the  ticket  was  good,  and  said  to  the  conductor  that 
he  had  purchased  the  ticket  the  day  before,  and  that  he,  the  con- 
ductor, had  carried  him  upon  the  ticket  to  Kansas  City  on  that 
day.  Another  passenger  also  stated  to  the  conductor  at  the  time, 
that  he  had  seen  Rice  purchase  the  ticket  on  the  29th.  The  con- 
ductor replied  that  he  could  not  honor  the  ticket,  and  subse- 
quently took  hold  of  Rice's  coat  collar  and  led  him  out  of  the  car. 
Rice  had  no  money  to  pay  any  extra  fare,  and  when  he  was  off 
the  car,  or  about  to  get  off,  a  friend  gave  him  seventy-five  cents, 
which  he  gave  to  the  conductor,  who  returned  him  five  cents, 
punched  a  receipt  for  his  fare,  and  permitted  him  to  ride  to 
Olathe. 

On  the  part  of  Rice,  it  is  contended  that  the  ticket  he  presented 
showed  plainly  on  its  back  that  it  was  stamped  at  Olathe  on  the 
29th  of  October ;  that  he  told  the  conductor  that  he  did  not  have 
any  money  to  pay  any  more  fare ;  that  he  was  quietly  in  his  seat 
as  a  passenger  when  ordered  by  the  conductor  to  leave  the  train ; 
that  he  did  not  make  any  forcible  resistance  to  the  orders  of  the 
conductor,  but  that  the  conductor  took  him  out  of  the  car  and 
off  upon  the  steps  of  the  platform. 

On  the  part  of  the  railway  company  it  is  claimed  that  the  ticket 
had  been  folded  up  and  creased  at  the  date,  that  the  conductor 
took  it  to  the  light  and  examined  it  carefully ;  that  the  date  was 
obliterated ;  that  the  ticket  looked  so  old  and  worn  that  the  con- 
ductor believed  it  had  expired ;  that  he  informed  Rice  that  the 
ticket  was  not  good  and  that  he  could  not  ride  upon  it,  but  would 
have  to  pay  fare;  that  when  the  train  reached  Holliday  the  con- 
ductor  inquired  of  Rice  what  he  was  going  to  do;  that  Rice  then 
refused  to  pay  fare  or  get  off  the  train ;  that  the  conductor  then 
took  hold  of  Rice's  coat  collar  and  led  him  to  the  platform  of  the 
station,  or  to  the  last  step  of  the  car;  that  then  a  friend  told  Rice 
to  come  back  and  he  would  give  him  money  to  pay  his  fare,  and 
the  conductor  permitted  Rice  to  take  his  seat  and  ride  to  his 
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destination ;  that  when  Rice  was  informed  that  he  would  have  to 
pay  his  fare  or  leave  the  car,  it  was  his  duty  to  do  one  or  the 
other;  that  he  should  have  paid  his  fare  and  relied  upon  his 
remedy  to  recover  it  back ;  that  if  he  could  not  do  this  he  should 
have  quietly  left  the  train  and  not  provoked  or  made  necessary 
an  assault ;  that  therefore  he  should  have  recovered  only  seventy- 
one  cents,  that  amount  being  the  sum  assessed  by  the  jury  for  his 
pecuniary  loss.  The  railroad  company  asked  instructions  which 
tended  to  limit  the  amount  of  damages  that  Rice  was  entitled  to 
recover  to  the  exact  fare  paid  by  him,  with  interest  thereon. 
The  court  refused  to  give  these  instructions,  but  directed  the 
jury,  among  other  things,  as  follows: 

"I  instruct  you  that  if  you  find  the  plaintiff  presented  to  the 
conductor  for  his  passage  a  limited  ticket,  good  only  for  three 
days  from  the  date  of  its  sale,  and  that  the  conductor,  from  the 
mutilated  and  worn  condition  of  the  ticket,  was  unable  to  read 
the  date  on  the  ticket,  and  honestly  believed  that  the  ticket  was 
an  old  one,  and  not  good,  and  for  this  reason,  and  without  any 
unnecessary  force  or  indignity  to  the  plaintiff,  required  him  to 
pay  his  fare  or  get  off,  and  did  upon  refusal  and  failure  to  pay 
fare,  remove  said  plaintiff  without  any  unnecessary  force  and 
without  injury  to  his  person,  to  the  platform  of  the  car,  or  to 
the  platform  or  ground  at  a  regular  station,  and  then  plaintiff 
paid  his  fare  and  continued  his  journey  on  the  same  train  and 
without  delay;  then,  if  you  find  as  a  fact  that  the  ticket  pre- 
sented by  plaintiff  was  a  good  and  valid  ticket,  and  that  the  con- 
ductor had  no  right  to  collect  this  fare  from  the  plaintiff,  you 
must  find  a  verdict  for  the  plaintiff,  and  the  measure  of  his  dam- 
ages would  be  the  amount  of  fare  paid  by  him,  with  interest  at 
seven  per  cent,  per  annum  from  October  30,  1885,  and  actual 
compensation  for  the  injury  and  outrage,  if  any,  suffered  by 
plaintiff  from  the  alleged  assault." 

We  perceive  no  error  in  this  instruction.  In  actions  for  the 
recovery  of  damages  for  the  wrongful  expulsion  of  a  passenger 
from  a  train,  the  passenger  may  recover  for  his  time,  incon- 
venience, the  necessary  expenses  to  which  he  is  subjected ;  and 
if  treated  with  violence,  or  in  an  insulting  manner,  for  the  inju- 
ries to  his  person  and  feelings.  If  the  expulsion  be  malicious,  or 
through  negligence  which  is  gross  and  wanton,  then  exemplary 
damages  may  be  awarded. 

* '  There  is  a  special  duty  on  the  carrier  to  protect  its  passengers 
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not  only  against  the  violence  and  insults  of  strangers  and 
co-passengers,  but  a  fortiori^  against  the  violence  and  insults  of 
its  own  servants,  and  that  for  a  breach  of  that  duty  he  ought  to 
be  compelled  to  make  the  amplest  reparation.  The  law  wisely 
and  justly  holds  him  to  a  strict  and  rigorous  accountability.  We 
would  not  relax  in  the  slightest  degree  this  strict  accountability. 
We  know  that  upon  it  in  no  small  degree  depends  the  safety  and 
comfort  of  passengers."  Mo.  K.  &  T.  Ry.  Co.  v.  Weaver,  i6 
Kan.  456;  Kan.  Pac.  Ry  Co.  v,  Kessler,  18  Kan.  523. 

We  fully  concede  that  no  one  has  a  right  to  resort  to  force  to 
compel  the  performance  of  a  contract  made  with  him  by 
another;  and  a  passenger  about  to  be  wrongfully  expelled  fr3m  a 
railroad  train  need  not  require  force  to  be  exerted  to  secure  his 
rights,  or  increase  his  damages.  For  any  breach  of  contract  or 
gross  negligence  on  the  part  of  the  conductor  or  other  employees 
of  a  railroad  company,  redress  must  be  sought  in  the  courts, 
rather  than  by  the  strong  arm  of  the  person  who  thinks  himself 
about  to  be  deprived  of  his  rights.  A  passenger  should  not  be 
permitted  to  invite  a  wrong  and  then  complain  of  it.  Hall  v,  H. 
&  C.  R.  R.  Co.,  15  Fed.  Rep.  57;  Townsend  v.  N.  Y.  C.  R.  R. 
Co.,  56  N.  Y.  301 ;  Bradshaw  v,  S.  B.  R.  R.  Co.,  135  Mass.  409; 
R.  R.  Co.  V.  Connell,  112  111.  296;  Palace  Car  Co.  v.  Reed,  75 
111.  125  ;  3  Wood's  R*y  Law,  §  364.  Of  course,  a  party  upon  a 
train  may  resist  when,  under  the  circumstances,  resistance  is 
necessary  for  the  protection  of  his  life,  or  to  prevent  probable 
serious  injury;  nor  can  a  party  be  lawfully  ejected  from  a  train 
while  in  motion,  so  that  his  being  put  off  would  subject  him  to  a 
great  peril.  In  this  case  Rice  made  no  unreasonable  resistance. 
He  did  not  resort  to  force  or  violence ;  having  a  good  ticket  and 
being  entitled  to  ride,  he  refused  to  pay  fare  or  get  off  the  train. 
The  conductor  had  no  difficulty  in  leading  him  off,  and  about  all 
that  Rice  did  was  merely  to  assert  his  lawful  right  to  ride  upon 
the  train.  Where  a  passenger  with  a  clear  right  and  a  clean 
ticket  is  entitled  to  ride  on  that  trip  and  train,  and  is  wrongfully 
ejected  without  forcible  resistance  upon  ais  part,  the  jury  are 
and  ought  to  be  allowed  great  latitude  in  assessing  damages. 
They  should  award  liberal  damages  in  full  compensation  for  the 
injuries  received.  The  quiet  and  peaceable  behavior  of  a  passen- 
ger is  to  his  advantage  rather  than  to  his  detriment. 

Complaint  is  also  made  of  other  instructions  of  the  court, 
regarding  the  measure  of  damages.     Among  other  things,  the 
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court   said  to  the  jury  that  if  "  the  assault  was  malicious  and 
without  cause  or  provocation,  or  was  accompanied  by  acts  of 
gross  insult,  outrage,  or  oppression,  you  may  award  the  plaintiff 
exemplary  or  vindictive  damages/*     Also,  '*  that  in  estimating 
damages  they  might  take  into  consideration  the  indignity,  insult 
and  injury  to  plaintiff's  feelings  by  being  publicly  expelled." 
Further,  that  if  they  found  "  there  was  on  the  part  of  the  con- 
ductor either  malice,  gross  negligence,  or  oppression,  they  would 
not   be    confined   in    fixing    damages   to   the    actual    damages 
received,  but  were  justified  in  giving  exemplary  damages."     It 
is  said  that  these  instructions  were  misleading  and  erroneous, 
because  there  was  no  evidence  whatever  to  show  that  the  con- 
ductor acted  with  malice  or  gross  negligence.     Upon  the  evi- 
dence of  Rice,  corroborated  by  McCuUoch,  another  passenger, 
who  said  that  he  saw  Rice  purchase  the  ticket  on  October  29, 
there  was  evidence  before  the  jury  upon  which  to  found  these 
instructions.     Hufford  v.   R.   R.   Co.,   (Mich.)  31   N.  W.  Rep. 
544.     The  forcible  expulsion  of  Rice  from  the  car  where  he  was 
rightfully  seated  was  such  a  wrong  as  is  inevitably  accompanied 
-with  more  or  less  outrage  and  insult.     There  was  no  excuse  for 
the  act  of  expulsion,  except  the  honest  mistake  or  the  gross  neg- 
ligence of  the  conductor.     If  that  mistake  was  due  to  such  reck- 
less  indifference  to  the  rights  of  a  passenger  on  the  part  of  the 
conductor  as  established  gross  negligence,  amounting  to  wanton- 
ness,  and  the  jury  so  found,  they  might  find  exemplary  damages. 
K.  P-  R'y  Co.  V,  Kessler,  supra;  L.  L.  &  G.  R.  R.  Co.  z/.  Rice, 
10  Kan.  426. 

Whether  the  conductor  was  grossly  negligent,  amounting  to 
w^antonness,  or  actuated  by  malice,  were  matters  before  the  jury 
for  their  determination  upon  the  evidence.  Under  the  authority 
of  Xitus  t;.  Corkins,  21  Kan.  722,  Rice  was  entitled  to  recover 
the  expenses  incurred  by  him  in  the  litigation,  if  entitled  to 
cxentiplary  damages.     15  Fed.  Rep.  95-97. 

The  amount  of  the  verdict  in  this  case  was  only  one  hundred 
and  seventeen  dollars  and  forty-six  cents ;  therefore  the  damages 
are  not  so  excessive  as  to  indicate  passion  or  prejudice  on  the 
part  of  the  jury. 

The  other  matters  submitted  are  immaterial. 
The  judgment  of  the  District  Court  will  be  afHrmed.    All  the 
Justices  concurring. 
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ATCHISON,  TOPEKA  AND  SANTA  FE  RAILROAD 

COMPANY  V.  HENRY. 

Supreme  Courts  KansaSy  July  Term^  ^^95* 

[Reported  in  55  Kan.  715.] 

BRAKEMAN  ASSAULTING  PASSENGER  ON  TRAIN  WITH  LANTERN.  — 
Where  plaintiff  was  traveling  on  a  stock  ticket  oq  one  of  defendant's  trains, 
which  the  conductor  refused  to  accept  and  demanded  fare,  and  in  an  alter- 
cation which  appears  to  have  ensued  between  the  two,  a  brakeman,  who 
was  with  the  conductor,  assaulted  the  plaintiff  by  striking  him  on  the  head 
with  a  lantern,  the  railroad  company  was  liable  for  the  act  of  its  servant  in 
striking  the  plaintiff. 

ARREST  AND  IMPRISONMENT  OF  PASSENGER.  —  Where  plaintiff,  in 
such  case,  was  subsequently  arrested  and  imprisoned  on  the  complaint  of 
the  conductor  to  a  superintendent  who  advised  arrest,  and  the  conductor 
sought  an  officer  and  pointed  out  plaintiff  to  the  officer,  who  arrested  plain- 
tiff on  the  train,  the  railroad  company  was  liable  for  such  illegal  arresL 

DAMAGES.  —  Verdict  for  $3,000  for  plaintiff,  who  was  assaulted  and  illegally 
arrested,  not  excessive. 

ERROR  from  Sumner  District  Court.  Judgment  far  plaintiff 
affirmed. 

"W.  T.  Henry  brought  an  action  against  the  Atchison, 
Topeka  and  Santa  Fe  Railroad  Company  to  recover  damages  for 
injuries  sustained  by  him  on  account  of  the  alleged  wrongdoing 
of  the  company,  and  in  his  petition  alleged  that  on  January  9, 
1890,  he  boarded  a  train  of  the  railroad  company  at  Kansas  City, 
Mo.,  for  the  purpose  of  riding  over  the  Southern  Kansas  division 
of  that  railroad  to  Wellington,  Kan.;  that  he  was  provided  with 
a  ticket  or  stock-contract  entitling  him  to  ride  over  the  road 
between  the  points  named,  and  that  the  conductor  in  charge  of 
the  train  refused  to  accept  his  ticket  or  stock-contract,  and 
required  him  to  pay  in  cash  the  sum  of  $7. 50  for  his  transporta- 
tion to  Wellington.  In  the  second  count  of  his  petition  he 
alleged  that,  while  he  was  riding  as  a  passenger  and  deporting 
himself  in  a  proper  and  orderly  manner,  the  ^ents  and  servants 
of  the  company,  in  the  pretended  exercise  of  authority  to  pre- 
serve order  on  the  train,  wrongfully  and  wantonly  assaulted  him 
by  striking  him  on  the  head  and  body  several  times,  with  great 
force  and  violence,  with  a  heavy  lantern,  thereby  causing  him  to 
suffer  great  injury  in  body  and  mind.  In  the  third  count  it  is 
alleged  that,  while  he  was  conducting  himself  in  a  quiet  and 
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proper  manner,  the  defendant,  by  its  agents  and  servants,  in  the 
pretended  exercise  of  authority  and  to  preserve  order  in  and 
about  the  train,  at  Ottawa,  did  arrest  him,  without  any  warrant 
or  authority  of  law,  and  did  forcibly  remove  him  to  the  common 
jail  of  the  county,  where  he  was  detained  for  twelve  hours  with- 
out any  reasonable  or  probable  cause,  by  reason  of  which  he 
suffered  great  physical  injuries,  and  that  he  was  also  greatly 
humiliated  and  injured  in  his  circumstances  and  credit.  For  all 
these  things  he  prayed  damages  in  the  sum  of  $10,000.  The 
answer  of  the  defendant  was  a  general  denial.  Henry  finally 
withdrew  any  claim  for  the  amount  he  paid  out  for  railroad  fare 
from  Kansas  City  to  Wellington,  and  the  case  was  finally  sub- 
mitted upon  the  claims  in  the  second  and  third  counts  of  the 
petition.  In  answer  to  special  interrogatories  which  were  sub- 
mitted, the  following  findings  of  fact  were  made : 

"  I.  On  what  train  of  cars  did  plaintiff  take  passage  from  Kan- 
sas City,  Mo.,  on  the  9th  day  of  January,  1890,  and  over  what 
road  did  the  same  run?  A.  On  Santa  Fe  train,  on  Santa  Fe 
road.  Southern  Kansas  division. 

"2.  In  what  car  on  said  train  did  plaintiff  first  take  passage? 
A.  Smoking-car. 

'*3.  How  long  did  he  remain  in  such  car  in  interrogatory  No. 
2  mentioned  before  going  into  the  ladies'  car?  A.  A  very  short 
time;  say  a  few  minutes. 

"4.  Did  plaintiff  go  to  sleep  soon  after  taking  a  seat  in  the 
ladies'  car?    A.  He  did. 

"5.  If  you  answer  interrogatory  No  4  *Yes,'  state  whether  he 
remained  asleep  until  the  conductor  waked  him  up  to  collect  his 
fare?     A.  According  to  evidence  ;  yes. 

"6.  How  many  times  did  the  conductor  wake  the  plaintiff  up 
and  state  to  him  in  regard  to  producing  his  ticket  or  paying  his 
fare  before  plaintiff  paid  the  same?  A.  Either  two  or  three 
times ;  asked  him  for  his  ticket  three  times. 

"7.  What  was  the  name  of  the  conductor  on  the  train  January 
9,  1890?     A.   Eli  Parsons. 

"8.  Upon  the  payment  of  plaintiff's  fare,  did  the  conductor 
give  him  a  receipt  therefor?    A.  Yes. 

**9.  Was  not  the  plaintiff  under  the  influence  of  intoxicating 
liquors  when  he  entered  the  train  at  Kansas  City?    A.  To  a  cer- 
tain extent ;  yes. 
"  10.  After  plaintiff  had  paid  his  fare,  did  he  not,  at  several 
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times  thereafter,  use  profane  and  vulgar  language  while  in  the 
ladies'  car?  A.  The  evidence  on  this  question  is  contradictory; 
we  think,  however,  that  he  used  profane  words  a  few  times. 

"ii.  If  you  answer  interrogatory  No.  lo  *  Yes,'  then  please 
state  whether  or  not  there  were  any  ladies  present  in  the  car  at 
the  time?    A.  Yes. 

"i2.  Is  it  not  a  fact  that  while  in  the  ladies'  car  the  plaintiff 
made  threats  of  doing  the  conductor  personal  injury  and  vio- 
lence? A.  The  preponderance  of  evidence  is,  we  think,  against 
such  a  conclusion. 

"13.  If  you  answer  interrogatory  No.  12  *  Yes,'  please  state  if 
such  threats  were  communicated  to  the  conductor  by  any  of  the 
passengers  in  said  car?    A.  . 

"14.  Was  not  the  plaintiff  drunk  and  boisterous  while  in  the 
ladies'  car  on  said  train?    A.  No. 

"15.  Is  it  not  a  fact  that  the  conductor  removed  the  plaintiff 
from  the  ladies'  car  to  the  smoker  on  account  of  his  being  drunk 
and  disorderly?    A.  No. 

"18.  While  in  the  smoking-car,  did  not  the  plaintiff  have  an 
open  knife  in  his  hands,  and  was  not  such  knife  and  the  blade 
thereof  long  and  thin?    A.  Yes. 

**ig.  Did  not  the  plaintiff  while  in  the  smoking-car  threaten 
to  do  the  conductor  personal  violence  and  injury?  A.  No,  we 
think  not. 

**2i.  When  the  conductor  and  brakeman  came  into  the  smok- 
ing-car did  the  plaintiff  have  the  knife  above  referred  to  in  his 
hands,  and  was  the  same  open?    A.  Yes. 

"22.  Did  not  some  of  the  passengers  in  the  smoking-car  when 
the  conductor  and  brakeman  came  in  say,  *  Look  out,  he  (mean- 
ing the  plaintiff)  has  got  a  knife?'     A.  Yes. 

**23.  Did  not  the  brakeman  order  the  plaintiff  to  drop  the 
knife  before  striking  him  with  the  lantern?    A.  Yes. 

**24.  How  many  times  did  the  brakeman  order  the  plaintiff  to 
drop  the  knife?    A.  Once. 

**25.  How  many  times  did  the  brakeman  strike  the  plaintiff 
with  a  lantern  ?    A.  Three  times. 

**26.  Did  not  the  brakeman,  after  striking  the  plaintiff  with 
the  lantern  the  last  time,  say  to  him,  'If  you  make  such  a  pass 
at  me  again,  you  will  be  carried  out  of  this  car  a  corpse"  or 
words  to  that  effect?     A.  Yes. 

"27.  During  all  the  time  the  plaintiff  was  on  the  train  of  cars. 
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what  was  the  treatment  and  demeanor  of  the  conductor  to  him? 
A.  His  treatment  of  and  demeanor  toward  the  plaintiff  was 
good,  with  the  exception  of  his  action  in  causing  the  arrest  of 
said  plaintiff. 

"The  jury  returned  a  general  verdict  in  favor  of  Henry,  and 
assessing  damages  against  the  railroad  company  at  $3,000. 
Motions  to  set  aside  the  verdict  and  for  a  new  trial  were  over- 
ruled, and  judgment  was  awarded  for  the  amount  named  in  the 
verdict.     The  railroad  company  alleges  error." 

A.  A.  HuRD,  O.  J.  Wood,  and  W.  Littlefield,  for  plaintiff 
in  error. 

J.  E.  Halsell,  for  defendant  in  error. 

Johnson^  J. — At  the  trial  of  the  plaintiff  below,  W.  T. 
Henry  relied  upon  two  grounds  of  recovery :  One  for  the  alleged 
assault  made  upon  him  by  the  brakeman  while  Henry  was  a 
passenger  on  the  train  of  the  railroad  company,  and  the  other 
for  the  unlawful  arrest  alleged  to  have  been  made  at  the  instance 
of  the  railroad  company  while  he  was  a  passenger  upon  the  train, 
and  his  ill^al  imprisonment  for  about  twelve  hours  in  the  jail  of 
Franklin  county.  Henry  was  a  farmer  and  stock-shipper,  who 
made  a  shipment  of  cattle  from  Wellington  to  Kansas  City  in 
January,  1890,  and  who,  in  consideration  of  the  shipment, 
received  a  ticket  or  stock-pass  entitling  him  not  only  to  accom- 
pany the  cattle  to  Kansas  City,  but  to  a  return  passage  from  that 
place  to  Wellington.  On  the  return  trip  he  was  unable  to  find 
the  stock-pass,  and  was  required  by  the  conductor  to  pay  a  cash 
fare.  Some  difficulty  arose  between  him  and  the  conductor  con- 
cerning the  collection  of  the  fare,  in  which  it  was  contended  by 
the  employees  of  the  company  that  Henry  became  profane, 
violent  and  abusive,  and  threatened  violence  to  the  conductor. 
It  is  claimed  that  the  threats  were  communicated  to  the  con- 
ductor, who,  when  passing  through  the  train  accompanied  by  a 
brakeman,  found  Henry  with  an  open  knife  in  his  hand  in  a 
threatening  attitude;  that  the  brakeman  approached  him  and 
demanded  that  he  should  throw  the  knife  down,  but  Henry 
refused,  when  the  brakeman  struck  him  three  times  upon  the 
head  with  a  lantern.  The  theory  of  the  railroad  company  was 
that  Henry  was  drunk,  abusive,  and  violent;  that  he  had 
become  enraged  because  of  the  collection  of  his  fare,  and  had 
threatened  the  lives  of  the  employees  of  the  company,  and  that 
with  an  open  knife  he  was  endeavoring  to  carry  out  his  threats 
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at  the  time  he  was  attacked  by  the  brakeman,  and  that  therefore 
the  conductor  and  brakeman  were  justified  in  committing  the 
assault  upon  Henry,  and  inflicting  upon  him  the  punishment 
which  they  did.  On  the  other  hand,  Henry  claims  that  he  was 
not  drunk  nor  disorderly ;  that  while  he  complained  of  the  col- 
lection of  the  fare  and  the  failure  to  return  it  after  his  stock- 
pass  had  been  found,  he  made  no  threats  against  the  conductor 
nor  any  attempt  to  attack  him  with  a  knife  or  in  any  other 
manner.  He  claimed  that  he  was  using  his  knife  to  cut  a  chew 
from  a  plug  of  tobacco  which  he  held  in  his  hand.  The  jury 
have  specially  found,  upon  conflicting  evidence,  that  while 
Henry  used  some  profane  language  on  the  train,  he  was  not 
drunk  or  boisterous ;  that  he  made  no  threats  of  doing  personal 
injury  or  violence  to  the  conductor  upon  either  of  the  cars  on 
which  he  rode.  There  was  a  further  finding  that  the  brakeman 
struck  Henry  twice  after  he  had  dropped  the  knife. 

According  to  the  testimony,  which  was  accepted  by  the  jury, 
the  action  of  the  brakeman  in  assaulting  Henry  was  a  gross  viola- 
tion of  the  duty  of  the  railroad  company  toward  a  passenger. 
As  the  relation  of  carrier  and  passenger  existed  he  was  entitled 
to  the  highest  degree  of  care  and  protection  against  violence  or 
interference  by  others  so  long  as  he  conducted  himself  in  a  proper 
manner.  If,  through  the  negligence  of  the  company  in  affording 
him  the  care  and  protection  to  which  he  was  entitled,  the  pass- 
enger had  suffered  an  injury  the  company  would  be  liable,  and 
certainly  the  liability  is  no  less  where  the  injury  is  intentionally 
inflicted  by  an  employee  of  the  company  who  was  required  to 
exercise  care  and  protection  toward  the  passenger.  It  is  true, 
if  Henry  was  drunk  and  disorderly  and  his  conduct  such  as  to 
render  his  presence  offensive  or  dangerous,  they  would  have  been 
justified  in  excluding  him  from  the  train;  and  it  is  also  true,  as 
contended  by  the  company,  that  the  brakeman  and  conductor 
might  repress  acts  of  violence  on  his  part,  and  under  certain  cir- 
cumstances defend  themselves  or  repel  a  threatened  attack.  The 
finding  of  the  jury,  however,  makes  the  brakeman  the  aggressor, 
and  his  attack  upon  the  passenger  unjustifiable.  Stewart  v. 
Railroad  Co.,  90  N.  Y.  588  (i);  Ray,  Neg.  Imp.  Dut.,  §§  106,  107. 

It  is  not  contended  that  the  company  is  not  liable  for  the 
illegal  arrest  and  false  imprisonment  of  Henry.     The  arrest  was 

I.  See  this  case  reported  with  the  New  York  cases  in  this  volume,  post. 
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made  without  a  warrant,  and  the  imprisonment  continued  for 
about  twelve  hours  in  the  county  jail  of  Franklin  county.  It 
occurred  about  one-half  an  hour  after  the  termination  of  the  diffi- 
culty on  the  train,  at  a  time  when  Henry  was  quiet  and  orderly. 
When  the  train  reached  Ottawa,  the  conductor  reported  the 
occurrence  of  the  difficulty  to  a  superintendent,  who  advised  that 
Henry  should  be  taken  from  the  train.  The  conductor  inquired 
for  an  officer,  and  when  one  was  found,  they  went  together  into 
the  train  where  the  conductor  pointed  out  Henry,  who  was  at 
once  arrested  by  the  officer  and  taken  to  prison.  Under  these 
circumstances,  there  can  be  but  little  doubt  that  the  conductor 
procured  the  false  arrest  to  be  made  while  in  the  line  of  his 
employment,  and  at  a  time  when  the  relation  of  passenger  and 
carrier  existed  between  the  company  and  Henr^^  It  is  well  set- 
tled that  when  one  in  charge  of  a  train,  and  engaged  in  the  busi- 
ness which  has  been  intrusted  to  him  by  the  company,  causes  the 
arrest  of  a  passenger,^  the  company  for  which  he  is  acting  cannot 
escape  liability.  According  to  the  testimony,  which  the  jury 
believed,  Henry  was  arrested  at  midnight  when  he  was  quietly 
seated  in  a  car ;  and  without  process  or  any  information  as  to  the 
cause  of  his  arrest,  he  was  hurried  from  the  train  and  placed  in 
jail,  where  he  was  searched  and  shut  up  until  about  noon  the  next 
day.  The  action  of  the  conductor,  who  must  be  held  to  have 
been  acting  for  the  company,  was  clearly  a  breach  of  the  contract 
between  the  carrier  and  the  passenger,  which  required  that  Henry 
should  be  carried  in  safety  to  his  destination  and  protected  from 
interference  by  strangers  or  against  the  misconduct  of  the  com- 
pany's servants.  Where  the  relation  of  carrier  and  passenger 
exists,  it  is  held  that  no  matter  what  the  motive  is  which  causes 
a  servant  of  the  carrier  to  commit  an  unlawful  act,  or  to  wrong- 
fully inflict  an  injury  upon  a  passenger,  the  carrier  is  responsible 
for  the  act  and  its  natural  and  legitimate  consequences.  Dwi- 
nelle  v.  Railroad  Co.,  120  N.  Y.  122;  Hamel  v.  Ferry  Co.,  6  N. 
Y.  Supp.  102 ;  Palmeriz/.  Railroad  Co.,  53  Am.  &  Eng.  R.  R. 
Cases,  56;  Gillingham  v.  Railroad  Co.,  35  W.  Va.  588;  Ray,  Neg. 
Imp.  Dut.,  §  109. 

There  is  some  testimony  tending  to  show  that  the  officer  who 
made  the  arrest  was  employed  by  and  reeeived  compensation 
from  the  railroad  company.  Some  testimony  of  an  objectionable 
nature  in  regard  to  his  authority,  as  well  as  in  regard  to  the 
authority  of  the  superintendent,  was  received,  but  in  view  of  the 
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conclusion  that  has  been  reached  that  the  conductor,  acting  in 
the  line  of  his  employment,  caused  the  arrest  to  be  made,  the 
objectionable  testimony  with  respect  to  the  authority  of  the 
police  officer  and  of  the  superintendent  becomes  immaterial. 

The  final  complaint  is  that  the  damages  awarded  by  the  jury 
are  excessive,  but  the  view  which  the  jury  has  taken  of  the  facts 
would  justify  the  allowance  of  punitive  damages  against  the  com- 
pany, and,  looking  at  all  the  circumstances  of  the  case,  we  cannot 
say  that  the  award  of  $3,000  is  so  excessive  as  to  indicate  passion 
or  prejudice  in  the  jury  or  justify  the  court  in  disturbing  the 
verdict. 

The  judgment  of  the  District  Court  will  be  affirmed.  All  the 
Justices  concurring. 

LOUISVILLE,  CINCINNATI   AND   LEXINGTON 
RAILROAD  COMPANY  V.  SULLIVAN. 

Court  of  AptealSy  Kentucky^  January  Term^  1SS4, 

[Reported  in  8z  Ky.  624.] 

PRACTICE  —  NEW  TRIAL  —  DAMAGES.  —  The  ground  for  a  new  trial,  that 
the  damages  assessed  by  the  jury  are  excessive,  is  not  assigned  for  error, 
and  cannot  be  considered. 

PRACTICE.  —  That  "  the  court  erred  in  overruling  appellant's  motion  for  a 
new  trial  '*  is  too  general  to  raise  any  question  for  decision. 

EJECTION  FROM  TRAIN  —  EVIDENCE.  —  The  error  assigned,  that  the 
court  refused  to  permit  the  conductor  to  prove  that  he  would  not  have  put 
the  appellant  off  the  train  if  he  had  known  he  could  not  walk,  cannot  be 
considered,  because  appellant  failed  to  make  any  avowal  that  the  witness 
would  so  testify. 

REPUTATION  —  EVIDENCE.  —  For  the  same  reason  the  error  assigned  that 
the  court  refused  to  permit  appellant  to  prove  that  he  was  a  dissipated 
man,  will  not  be  considered. 

EJECTION  FOR  NONPAYMENT  OF  FARE— DEGREE  OF  CARE 
REQUIRED.  —  While  the  right  generally  of  railroad  companies  to  put  oft 
their  trains  persons  who  refuse  to  pay  their  fare,  when  requested  by  the 
conductor,  may  be  conceded,  that  right  must  be  exercised  with  proper 
regard  to  the  physical  and  mental  condition  of  the  person,  and  also  to  the 
surrounding  circumstances. 

CONDITION  OF  PERSON  EJECTED.  —  A  person  refusing  to  pay  his  fare 
upon  the  demand  of  the  conductor  becomes  a  trespasser,  yet  to  eject  him 
from  the  train  when  he  is  in  such  physical  or  mental  condition  as  that  seri- 
ous bodily  harm  may  result  from  it,  is  culpable  negligence,  and  is  action. 

able. 
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PROXIMATE  CAUSE.  —  When  the  negligence  of  the  defendant  is  the  proxi- 
mate caus€  of  the  injury,  but  that  of  the  plaintiff  is  remote^  consisting  of 
some  act  or  omission  not  occurring  at  the  time  of  the  injury,  the  action  can 
be  maintained,  although  the  plaintiff  is  himself  not  without  fault. 

The  facts  of  the  case  sufficiently  appear  in  the  opinion.  Judg- 
nunt  for  plaintiff  for  $5^000  affirmed. 

Harwood  &  French  and  A,  Barnett,  for  appellant. 
Bullock  &  Beckham,  for  appellee. 

lie^riSy  J.  —  This  is  an  action  by  appellee  to  recover  damages 
for  personal  injuries  sustained  on  account  of  being  unlawfully, 
wrongfully,  and  by  the  gross  negligence  of  the  conductor  of 
appellant's  train  of  cars,  ejected  therefrom  and  exposed  to  freez- 
ing weather  while  in  a  helpless  condition. 

From  the  evidence  it  appears  that  appellee,  on  the  day  he 
was  ejected  from  the  train,  which  was  the  25th  of  December, 
walked  from  Cropper's  Station,  on  the  line  of  appellant's  road, 
where  he  was  staying  temporarily,  to  Christiansburg,  another  sta- 
tion, where  he  obtained  whisky,  and,  as  the  evidence  satisfac- 
torily shows,  became  so  intoxicated  as  to  stagger  when  walking, 
and  was  in  that  condition  when,  between  three  and  four  o'clock 
in  the  afternoon,  he  got  on  the  train  for  the  purpose  of  returning 
to  the  first  named  station,  distant  two  and  one-half  miles ;  that 
when  the  train  had  gone  between  one-half  and  three-fourths  of  a 
mile  he  was  approached  by  the  conductor  in  the  baggage  car, 
where  he  had  improperly  gone,  and  requested  to  pay  his  fare, 
which  was  twenty  cents,  and  refusing  or,  as  he  says,  being 
unable  to  do  so,  the  train  was  stopped,  and  he  was  compelled  to 
leave  the  train.  He  states  that  when  he  stepped  from  the  car  he 
fell  down  upon  the  snow,  which  other  witnesses  testify  was  at  the 
time  eight  or  ten  inches  deep,  and  remained  there  until  next 
morning,  not  remembering  what  occurred  in  the  meantime. 

There  is  some  conflict  in  the  testimony  as  to  the  precise  place 
the  train  left  him,  and  also  whether  he  was  at  the  time  standing 
or  lying,  one  of  the  witnesses,  a  brakeman,  testifying  that  he  was 
standing,  and  said  to  him,  "You  can  kill  me  if  you  like.*'  But 
about  one  hour  and  a  half  afterwards,  near  the  time  for  the  train 
going  towards  Christiansburg  to  pass,  and  about  two  hundred 
and  fifty  yards  towards  Cropper's  from  the  place  where  the  con- 
ductor testifies  he  was  put  off  the  train,  he  was  discovered  by 
one  of  the  witnesses  lying  across  the  track,  helpless  and  nearly 
unconscious,  with  a  quart  bottle  nearly  full  of  whisky,  who  pulled 
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him  off  the  track,  but  being  unable  to  remove  him  from  the  place, 
left  him. 

By  reason  of  his  exposure  for  such  length  of  time  to  the  cold 
weather,  the  temperature  of  which  was,  as  stated  by  several  wit- 
nesses, between  eight  and  ten  degrees  below  zero,  his  feet,  hands, 
shoulder,  and  parts  of  his  legs  and  of  one  arm,  were  frozen,  caus- 
ing intense  suffering  and  confinement  for  several  months,  and  the 
necessary  amputation  of  his  toes,  several  of  his  fingers,  and  part 
of  his  heel. 

Judgment  having  been  rendered  in  accordance  with  the  verdict 
of  the  jury  for  $5,000,  the  railroad  company  has  appealed,  and 
assigns  various  errors. 

One  of  the  grounds  for  a  new  trial  was  that  the  damages  assessed 
by  the  jury  are  excessive,  and  appear  to  hive  been  given  under 
the  influence  of  prejudice. 

As  this  ground  is  not  assigned  as  an  error,  it  cannot  be  consid- 
ered on  this  appeal.     Nor  can  we  consider  the  fourth  assignment,  • 
which  is  that  the  court  erred  in  overruling  the  motion  for  a  new  I 

trial ;  for,  as  has  been  heretofore  held,  it  is  too  general  to  raise 
any  question  for  decision. 

The  first  error  assigned  is  that  the  court  improperly  excluded 
evidence,  as  set  forth  in  the  grounds  for  a  new  trial. 

The  first  of  the  grounds  thus  in  general    terms  referred  to  in  \ 

the  assignment  is,  that  appellant  was  not  permitted  to  prove  by  t 

the  conductor  that  he  would  not  have  put  appellee  off  the  train 
if  he  had  known  he  could  not  walk,  or  was  mentally  or  physically  \ 

in  a  helpless  condition. 

Even  if  the  evidence  had  been  relative  and  competent,  it  can- 
not be  now  considered  by  the  court,  because  counsel  having 
failed  to  avow  that  the  witness  would  so  testify,  it  never  was,  in 
fact,  passed  on  by  the  lower  court. 

For  the  same  reason  this  court  cannot  consider  the  other 
ground  for  a  new  trial,  viz.:  that  the  court  refused  to  allow 
appellant  to  prove  by  appellee  that  he  was  a  dissipated  man,  and 
that  he  was  in  the  habit  of  staying  or  frequently  staid  out  all  night. 

The  second  assignment  is  that  the  court  erred  in  refusing  to  ren- 
der a  judgment  for  defendant  upon  the  special  verdict  of  the  jury. 

As  this,  as  well  as  the  third  assignment,  which  refers  to  the 
action  of  the  court  in  giving  and  refusing  instructions  to  the  jury, 
involve  the  question  of  appellee's  right  to  maintain  the  action  at 
all,  we  will  consider  them  together. 
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Instruction  No.  i,  given  at  the  instance  of  appellee,  is  as  fol- 
lows: '*  Although  the  jury  may  believe  from  the  evidence  that 
plsdntiH  got  on  defendant's  cars  to  go  from  Christiansburg  to 
Cropper's  Station,  and  that  he  had  no  ticket  —  and  when  his  fare 
was  demanded  he  said  he  had  no  money,  and  neither  paid  his 
fare  nor  delivered  to  the  conductor  a  ticket  —  yet  if  they  further 
believe  from  the  evidence  that  he  was  then  in  such  a  state  of 
intoxication  as  to  render  him  mentally  or  physically  incapable  of 
taking  care  of  himself,  and  he  was  then  in  such  a  helpless  con- 
dition that  to  put  him  off  said  train  would  necessarily  expose 
him  to  death,  or  great  danger  of  being  frozen,  and  that  defend- 
ant's agents  in  charge  of  said  train  at  the  time  knew  plaintiff's 
helpless  condition  and  the  danger  he  would  be  exposed  to,  being 
then  and  there  ejected  from  said  train,  then  they  should  find  for 
plaintiff  such  compensatory  damages  as  he  may  have  sustained 
thereby,  as  were  the  necessary  and  proximate  results  of  his  hav- 
ing been  put  off  the  train,  not  exceeding  $25,000." 

TwD  instructions  were  asked  by  appellant,  but  as  one  of  them 
was  given  so  modified  as  to  harmonize  with  the  one  given  at  the 
instance  of  appellee,  and  the  one  refused  is  the  reverse  of  it,  we 
need  not  quote  them. 

The  following  facts  were  found  by  special  verdict  of  the  jury : 

1.  That  though  requested,  appellee,  while  on  the  train, 
refused  to  either  pay  his  fare  or  deliver  to  the  conductor  his 
ticket. 

2.  He  was  at  the  time  intoxicated,  and  in  such  a  helpless  con- 
dition as  to  be  incapable  of  taking  care  of  himself,  and  the  con- 
ductor knew  it  when  he  put  him  off. 

3.  The  conductor  in  ejecting  him  from  the  train  used  no  more 
force  than  was  necessary  for  that  purpose. 

From  the  facts  found  by  the  jury  and  the  evidence  in  the  case, 
it  is  clear  that  even  slight  diligence  and  care  on  the  part  of  the 
conductor  would  have  enabled  him  to  prevent  the  injury  done  to 
appellee. 

It  is  clear,  also,  that  the  act  of  the  conductor  was  within  the 
scope  and  in  the  course  of  his  general  authority,  and  hence  appel- 
lant must  be  held  responsible  for  whatever  liability  attaches 
thereto. 

It  being  thus  established  that  at  the  time  appellee  was  put  off 
the  train  he  was  himself  a  trespasser,  and  that  the  calamity  which 
befell  him  was  brought  on,  in  part  at  least,  by  his  own  conduct 
Vol.  VIII  — 19 
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in  getting  drunk,  the  question  that  arises  is,  whether  the  act  of 
the  conductor  is  to  be  held  in  law,  as  it  is  in  fact,  gross  negli- 
gence for  which  appellant  may  be  made  liable. 

The  right  generally  of  railroad  companies  to  put  off  their 
trains  persons  who  refuse  to  pay  their  fare,  when  requested,  by 
the  conductor,  may  be  conceded ;  but  does  it  follow  that  this 
right  may  be  exercised  in  such  a  manner,  under  such  circum- 
stances, or  against  a  person  in  such  mental  or  physical  condition 
as  that  death  or  serious  bodily  harm  will  necessarily,  or  even 
probably,  result  from  putting  him  off  ? 

It  is  true  that  appellee,  by  refusing  to  pay  his  fare,  became 
technically  a  trespasser ;  but  it  is  well  settled  that  a  party  may, 
in  some  cases,  recover  for  the  gross  negligence  of  another,  not- 
withstanding he  may  have  been  a  trespasser  upon  the  rights  of 
the  other  at  the  time  he  received  the  injury. 

**  Negligence  or  misconduct  on  the  part  of  the  plaintiff  does 
not  prevent  him  from  recovering  damages  in  those  cases  where 
his  negligence  or  misconduct  has  not  been  the  immediate 
co-operating  cause  of  the  injury  he  complains  of."  (i  Addison 
on  Tests,  495.)  The  rule  by  which  to  determine  the  right  of 
recovery  in  such  cases  is,  that  when  the  negligence  of  the 
defendant  is  the  proximate  cause  of  the  injury,  but  that  of  the 
plaintiff  is  remote,  consisting  of  some  act  or  omission  not  occur- 
ring at  the  time  of  the  injury,  the  action  can  be  maintained, 
although  the  plaintiff  is  not  without  fault  himself.  Kerwhacker 
V.  C,  C.  &  C.  R.  R.  Co.,  3  Ohio  St.  172;  Isbel  v.  N.  Y.  &  N. 
H.  R.  R.  Co.,  27  Conn.  393.  And  by  this  court  it  has  been 
repeatedly  held  that  although  the  plaintiff  suing  for  an  injury 
resulting  from  gross  negligence  may  have  himself  been  guilty  of 
negligence,  nevertheless,  if  the  injury  might  have  been  avoided 
by  the  proper  care  of  the  defendant,  such  co-operating  negli- 
gence of  the  plaintiff  will  not  exonerate  the  defendant. 

In  the  able  opinion  delivered  in  a  leading  case  (Isbel  v.  The 
N.  Y.  &  N.  H.  R.  R.  Co.),  just  cited,  the  court  said:  *'  A  remote 
fault  in  one  party  does  not,  of  course,  dispense  with  care  in  the 
other.  It  may  even  make  it  more  necessary  and  important,  if 
thereby  a  calamitous  injury  can  be  avoided,  or  an  unavoidable 
calamity  essentially  mitigated.  Common  justice  and  common 
humanity,  to  say  nothing  of  law,  demand  this;  and  it  is  no 
answer  for  the  neglect  of  it  to  say  that  the  complainant  was  first 
in  the  wrong,  since  inattention  and  accidents  are,  to  a  greater  or 
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less  extent,  incident  to  human  affairs.  Preventive  remedies 
must,  therefore,  always  be  proportioned  to  the  case,  in  its  peculiar 
tircumstances,  to  the  imminency  of  the  danger,  the  evil  to  be 
avoided  and  the  means  at  hand  to  avoid  it.  And  herein  is  no 
novel  or  strange  doctrine  of  the  law.  It  is  as  old  as  the  moral 
law  itself,  and  is  laid  down  in  the  earliest  books  on  jurispru- 
dence. A  boy  enters  a  yard  to  find  his  ball  or  arrow,  or  to  look 
at  a  flower  in  the  garden ;  he  is  bitten  and  lacerated  by  a  vicious 
bulldog;  still  he  is  a  trespasser,  and  if  he  had  kept  away,  would 
have  received  no  hurt ;  nevertheless,  is  not  the  owner  of  the  dog 
liable?  A  person  is  hunting  in  the  woods  of,  or  crossing  a 
pasture  of,  his  neighbor,  and  is  wounded  by  a  concealed  gun. 
Is  he  in  such  case  remediless  because  he  is  there  without  con- 
sent? Or  an  intoxicated  man  is*  lying  in  the  traveled  part  of  the 
highway,  helpless,  if  not  unconscious ;  must  I  not  use  care  to 
avoid  him?  May  I  say  that  he  has  no  right  to  incumber  the 
highway,  and  therefore  carelessly  continue  my  progress,  regard- 
less of  consequences?  Or  if  such  man  has  taken  refuge  in  a  field 
of  grass,  or  hedge  of  bushes,  may  the  owner  of  the  field,  know- 
ing the  fact,  continue  to  mow  on  or  fell  trees  as  if  it  was  not  so? 
Or  if  the  intoxicated  man  has  entered  a  private  lane  or  by-way, 
and  will  be  run  over  if  the  owner  does  not  stop  his  team,  which 
is  passing  through  it,  must  he  not  stop  them?  It  must  be  so, 
that  an  unnecessary  injury,  negligently  inflicted  in  these  and 
kindred  cases,  is  wrong,  and  therefore  unlawful.  If  assailed,  a 
man  may  do  what  is  necessary  to  defend  himself  against  the 
assault,  but  he  may  not  become  himself  the  assailant.  He  may 
defend  his  property,  but  he  may  not,  in  doing  it,  make  use  of 
unnecessary  violence,  and  cease  to  use  all  care  as  to  the  injury 
he  inflicts.  The  duties  which  men  owe  to  each  other  in  society 
are  mutual  and  reciprocal,  and  faulty  conduct  on  the  part  of 
another  never  absolves  one  from  their  obligations,  though  such 
conduct  may  materially  affect  the  application  of  the  rule  by 
which  this  duty  is  to  be  determined  in  the  particular  instance." 

The  principles  laid  down  and  the  illustrations  g^ven  in  the 
opinion  just  quoted  from  are  correct  and  applicable  to  this  case. 

In  the  case  of  Johnson  v.  The  C,  R.  I.  &  P.  R.  R.  Co.,  58 
Iowa,  348  (i),  the  plaintiff  was  removed  from  the  waiting-room 
of  a  railroad  station  by  the  agent  of  the  defendant.     His  shoulder 

I.  See  abstract  of  this  case,  reported  in  this  volume,  p.  242,  ante. 
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was  dislocated  either  from  a  fall  from  the  door,  out  of  which  the 
agent  pushed  him,  or  by  a  fall  after  he  landed  on  the  platform. 
The  plaintiff  was  not  in  the  waiting-room  awaiting  an  outgoing 
train,  to  take  passage,  or  for  any  other  purpose  for  which  a 
waiting-room  at  a  station  is  kept  open  to  the  public.  He  had 
no  right  to  remain  there  after  being  requested  by  the  agent  to 
leave  it.  He  refused  the  request  to  leave  before  any  violence 
was  used  toward  him,  and  was  drunk  and  disorderly.  In  the 
opinion  delivered  in  that  case  the  court  said:  **  The  rule  that 
carriers  of  passengers  are  liable  for  the  neglect,  or  wrongful  acts 
of  their  servants  or  employees,  does  not  always  depend  upon  the 
fact  that  the  carrier  awes  a  duty^  or  is  under  some  obligations  to 
t/ie  party  injured.  When  a  person  is  found  upon  a  train,  who 
refuses  to  pay  his  fare,  the  company  owes  him  no  duty,  and  he 
may  be  removed;  but  if  in  removing  him  he  is  wrongfully  injured 
by  personal  violence,  or  by  being  thrown  from  the  train  when  in 
motion,  or  the  like,  he  may  recover  from  the  company  for  his 
injuries.  This  is  no  more  than  the  application  of  the  ancient  rule 
that  if  one  person  come  into  the  dwelling-house  of  another,  with- 
out right,  after  requesting  him  to  depart,  and  his  refusal  to  com- 
ply with  the  request,  he  may  be  removed  by  gently  laying  hands 
upon  him  and  using  such  force  as  is  reasonably  necessary  to 
effect  the  object ;  but  if  excessive  force  be  used,  the  action  is  a 
wrongful  assault." 

The  case  of  Kline  7'.  C.  P.   R.   R.  Co.,   37  Cal.  400(1),  was  ! 

where  a  boy  got  upon  a  moving  train  as  it  passed  his  residence, 
with  intent  to  enjoy  a  free  ride  for  a  short  distance.  The  con- 
ductor, either  by  threatening  or  pushing,  caused  him  to  fall  from  ! 
the  train  while  in  motion,  and  a  car-wheel  to  run  over  his  leg, 
crushing  it  so  as  to  necessitate  amputation.  The  court  held  that 
**  the  conductor  doubtless  had  the  right  to  eject  him  by  force,  if 
force  was  necessary,  but  he  was  bound  to  exercise  the  right  with 
ordinary  care  and  prudence,  and  he  had  no  right  to  eject  him 
under  circumstances  which  would  endanger  his  personal  safety. 
If  the  train  was  going  at  a  speed  which  would  render  it  unsafe  for 
him  to  leave  the  car,  it  was  the  duty  of  the  conductor,  if  deter- 
mined to  put  him  off,  to  stop,  or  slow  up  sufficiently  to  allow 
him  to  descend  in  safety  by  the  exercise  of  reasonable  care  and 
prudence  on  his  part.     Although  his  entry  upon  the  car  was  a 

I.  See  this  case,  reported  in  this  volume,  p.  58,  ante. 


■ 
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trespass,  yet^  if  it  was  an  accomplished  fact  before  the  conductor 
attempted  to  interfere^  his  entry  did  not  directly  conduce  to  the 
injury  which  he  sustained^  but  was,  in  the  sense  of  tJte  rule  under 
consideration^  only  its  remote  cause^  and  did  noty  therefore,  absolve 
the  conductor  from  the  duty  of  observing  reasonable  care  and  pru- 
dence in  putting  him  off  the  train.** 

In  the  case  of  Wiymire  v.  Wolf,  52   Iowa,  533,  the  plaintiff's 
intestate,  Dunn,  was  an  habitual  frequenter  of  the  saloon  kept 
by  the  defendant,  who  sold  him  intoxicating  liquor,  which  caused 
him  to  be  drunk,  and  while  he  was  in  a  state  of  helpless  intoxi- 
cation the  defendant  expelled  him  from  his  saloon  at  a  late  hour 
of  the  night,  and  Dunn  being  then  intoxicated,  died  of  cold  and 
exposure.     The  court  held:    **  If   it   should   be   conceded  that 
Dunn  contributed  to  his  death  by  drinking  until  he  became  drunk 
and  unconscious,  it  would  not  follow  that  the  plaintiff  would  not 
be  entitled  to  recover.     If  a  person  lies  down  upon  a  railroad 
track  in  a  state  of  helpless  intoxication,  the  company  will  not  be 
justified  in  running  a  train  over  him  if  it  can  be  avoided  in  the 
exercise  of  reasonable  care.      If  after  the  company  should  be 
guilty  of    negligence  whereby  the    exposed  person   should   be 
injured,  the  negligence  of  the  company  would  be  deemed  the 
proximate  cause  of  the  injury.     So  if  the  defendant  negligently 
subjected   Dunn  to  exposure  to  his  injury,  knowing  that  he  was 
unconscious,   or    even    helpless,   the    defendant  cannot   escape 
liability  on  account  of  Dunn's  negligence  prior  to  the  wrongful 
acts  whereby  Dunn  was  subjected  to  exposure,  however  great 
Dunn's  negligence  may  have  been  in  allowing  himself  to  become 
intoxicated.*' 

That  case  is  so  nearly  like  this  that  the  reasoning  which  may 
be  applied  to  one  is  applicable  to  the  other,  and  if  correct,  as  we 
believe  it  is,  it  must  be  regarded  decisive  of  the  question  involved 
here. 

If  in  defense  of  either  person  or  property  a  party  uses  more 
force  than  is  necessary,  the  defense  degenerates  into  aggression, 
and  the  party  becomes  a  wrongdoer  and  liable  for  the  unnecessary 
injury  inflicted,  whether  done  intentionally  or  negligently.  The 
language  of  the  law  is  moliter  manus  imposuit. 

We  do  not  understand  this  injunction  as  applying  merely  to 
the  character  of  weapons  that  may  be  used  in  defense  of  the  per- 
son, or  the  degree  of  propelling  force  applied  in  removing  a  tres- 
passer from  a  party's  premises;  but  it  is  intended  to  apply  and 
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govern  as  to  the  manner  and  cmiunHniTcss  in.  wiiich  and  con- 
dition of  the  parties,  when  the  ri^v:  ri  jnt2ict  one's  person  and 
property  may  be  exercised.  Thuf  inrzt  iniirhr  be  applied  legal!}- 
to  a  strong,  vigorous  man,  when  the  nunrrir  r.3  die  person  was 
imminent,  or  the  value  of  propertr  or^irrirs^  rirsarened  or  invaded 
great,  which  would  become  wanton  cruntrv  :r  ^^ss  negligence  in 
the  case  of  a  child,  imbecile,  or  heipieai^  criiLCf:!  man. 

In  this  case,  if  the  evidence  and  the  foemii.  f.'tiiir^  of  the  jury 
arc  to  be  believed,  appellant's  agent  anc  sxl:i'l'1'j^&^  if  he  did  not 
use  more  actual  force  than  was  neceasan  i:  ^^oei  aaoellee  from 
the  train,  did  use  it  under  circumstance?  aiif  ir  <i  time  when  the 
consequences  ordinarily  would  be  a^  in  n-jr-i:*  as  when,  in  an 
attempt  to  remove  a  trespasser  from  iiif  firillirL^-house,  the 
owner  should  shove  him  from  an  upper  sr:rj,  :-r  lead  him  into  a 
pitfall  or  well,  or  when  a  person  is  pushed  :5  a  fast-moving 
train.  In  every  such  case  the  party  wdu^c  bt  jj^tly  chargeable 
with  ne^^ligencc,  and  held  liable  therefor,  tbe  fiuir  or  negligence 
of  the  person  injured  being  remote,  and  tber^f  >re  affording  no 
defense  to  an  action  brought  for  the  injury  resLiJif-^. 

Applying  these  principles,  which  are  in  accarxiance  with  the 
authorities,  and  sustained  by  the  necessities  of  society  and  the 
analogies  of  the  law,  the  instruction  of  the  court,  which  we  have 
quoted,  was  right,  and  it  was  not  error  to  cvemile  the  motion  to 
render  judgment  for  the  appellant  upon  the  findings  of  the  jury. 

The  judgment  is  affirmed. 

LOUISVILLE  AND  NASHVILLE  RAILROAD 

COMPANY  V.  LOGAN. 

Court  of  Appeals^  Kentucky^  January  Term^  i88g.  (i) 

[Reported  in  88  Ky.  232.] 

INTOXICATED  PASSENGER  EXPELLED  FROM  TRAIN  — DEAD  BODY 
SUBSEQUENTLY  FOUND  ON  TRACK  — CONTRIBUTORY  NEGLI- 
GENCE. — Where  an  intoxicated  passenger  on  a  train  became  boisterous 
and  used  profane  language  and  a  lady  passenger  became  alarmed  and 

I.  Among  other  actions  relating  to  Co.  v.  Ballard.  85  Ky.  307;   see  also 

Assaults  Upon  and  Ejection  of  Pas-  88  Ky.  159  (assault). 

SENGERs,  etc.,  in  Kentucky,  are  the  fol-  Winnegar  v.   Central    Passenger 

lowing:  R'y  Co..  85  Ky.  547  (assault). 

Shirley  ».   Billings,  8  Bush,   147  Louisville  and  Nashville   R.   R. 

(assault).  Co.  v.  Wade,  89  Ky,  255  (ejection). 

Louisville  and    Nashville  R.   R.  Curtis  v.  Louisville  City  R*y  Co., 
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requested  the  conductor  to  remove  him  from  the  car,  and  the  conductor 
admonished  him   to  keep  quiet,  but  was  threatened  with  a  knife  by  the 
intoxicated  passenger,  and  subsequently  the  bell  rope  was  pulled  by  the 
intoxicated  passenger,  and  the  train  stopped,  and  the  conductor,  saying  he 
would  not  permit  any  one  to  pull  the  bell  rope,  and  paying  back  his  fare, 
with  the  aid  of  a  brakeman,  put  him  off  the  train  and  left  him,  and  the  next 
morning  the  dead  body  of  the  man  was  found  on  the  track,  but  some  dis- 
tance from  the  place  where  he  had  been  expelled  from  the  train,  having 
been  killed  apparently  by  a-  passing  train,  it  was  held  that  the  evidence 
showed  that  the  deceased  was  killed  by  his  own  act  in  going  upon  the  track 
at  least  one  hour  and  a  half  after  he  was  put  off  the  train,  which  the  con- 
ductor had  no  reason  to  believe,  from  his  actual  condition,  was  probable, 
and  judgment  for  plaintiff  was  reversed. 

Appeal   from   judgment   for  plaintiff  in   the  Marion  Circuit 
Court.     The  facts  appear  in  the  opinion.    Judgment  reversed, 
Wm.  Lindsay  and  W.  J.  Lisle,  for  appellant. 
Harrison  &  Belden,  for  appellee. 

Liewis^  Ch.  J.  —  Appellee,  widow  of  E.  V.  Logan,  brought 
this  action  to  recover  damages  for  destruction  of  his  life  by  the 
alleged  wilful  neglect  of  the  servants  of  appellant,  the  material 
(acts  of  the  case  being  as  follows: 

The  deceased,  about  half-past  ten  o'clock  at  night,  June  19, 
1883,  at  Lebanon,  got  on  a  passenger  train  bound  from  Louisville 
to  Knoxville,  Tenn.,  to  go  to  a  station  where  he  resided,  four- 
teen miles  distant.  He  was  at  the  time  intoxicated ;  stumbled 
or  slipped  and  fell  on  the  depot  platform ;  was  helped  upon  the 
car  platform,  and,  in  the  opinion  of  two  witnesses,  too  drunk  to 
take  care  of  himself,  though  he  was  also  boisterous,  profane  and 
disposed  to  be  quarrelsome. 

Upon  being  requested  by  the  conductor,  soon  after  the  train 
started,  to  pay  his  fare,  he  asserted  he  had  paid  it,  which  was 

94  Ky.  573  (mistake  in  giving  exact     ment  with  ticket  agent;  ejection  law. 
change;  refusal  to  pay  fare;  ejection),      ful). 

SXELLBAKER  If.  PaDUCAH,  T.  AND  A.  WiSE  V,  SoUTH   COVINGTON,  ETC.,  R. 

R.  R.  Co  ,  94  Ky,  597  (refusal  to  pay  Co.,  34  S.  W.  Rep.  894  (assault). 

extra  fare;  ejection).  Kinney  v,   Louisville  and   Nash- 

Louisville  and  Nashville  R.   R.  ville  R.  R.  Co.,  34  S.  W.  Rep.   1066 

Co.  V.  Ellis.  97  Ky.  330  (intoxicated  (abusive  language). 

person  ejected  from  train  run  over  by  Louisville  and  Nashville  R.    R. 

irain  and  killed;  railroad  liable).  Co.  v,  Gaines,  36  S.  W.  Rep.  i74(forci- 

Loi'isviLLE  AND   Nashville  R.    R.  ble  ejection  from  train;  ticket  out  of 

Co.   V.  Breckenridge,  34  S.  W.  Rep.  date). 

702  (where  passenger    bought    ticket  Louisville  and  N.  W.  R.  R.  Co.  v, 

which  did  not  provide  for  passage  for  Bernard,  37  S.  W.  Rep.  841  (ejection; 

certain  station  as  per  alleged  agree-  trespasser). 
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untrue,  and  in  reply  to  the  statement  of  the  conductor  he  had 
not,  he  said  with  an  oath,  he  would  not,  that  there  were  not  men 
enough  on  the  train  to  put  him  off,  at  the  same  time  pulling  out 
his  knife,  and  did  not  pay  until  the  conductor  and  brakeman  had 
proceeded  with  him  to  the  car  platform  for  the  purpose  of  put- 
ting him  off.  After  receiving  his  fare,  the  conductor  left  him  in 
the  smoking-car,  where  his  seat  was,  and  proceeded  to  the  ladies* 
car  to  collect  fare  from  those  who  had  boarded  the  train  at  Leb- 
anon, and  while  so  engaged,  the  deceased,  leaving  the  smoking- 
car,  went  behind  him,  having,  as  some  of  the  witnesses  testify,  a 
knife  opened  in  his  pocket  and  assuming  a  menacing  attitude, 
applied  to  him,  in  a  loud  tone  of  voice,  such  profane,  opprobrious 
and  threatening  language  as  to  cause  general  excitement  among 
the  passengers;  one  lady  being  so  much  frightened  that  she 
implored  the  conductor  to  remove  him  from  the  car.  The 
deceased  then  returned  to  the  smoking-car,  and  upon  being, 
soon  after,  approached  and  admonished  by  the  conductor  to 
keep  his  seat  and  be  quiet,  he  drew  his  knife  and  threatened  to 
kill  him ;  and  after  the  conductor  returned  to  the  ladies'  car,  the  1 

I 

deceased  again  tried  to  enter  it,  but  being  unable  to  do  so  because 
the  door  had  been  locked  to  keep  him  out,  he,  on  his  way  back 
to  the  smoking-car,  pulled  the  bell-rope  the  number  of  times 
required  to  stop  the  train,  and  it  was.  in  obedience  to  his  signal, 
stopped  by  the  engineer.  The  conductor  then  went  into  the 
smoking-car,  and  telling  the  deceased,  who,  though  he  had  just 
taken  his  seat,  pretended  to  be  asleep,  that  he  would  not  permit 
any  one  to  pull  the  bell-rope,  and  paying  back  his  fare,  with  the 
aid  of  the  brakeman  put  him  off  the  train  and  left  him.  The 
place  where  it  was  done  is  about  four  miles  from  Lebanon,  two 
from  the  nearest  station  south,  about  one  hundred  and  fifty  yards 
from  a  private  crossing  of  the  railroad  north,  and  two  hundred 
from  the  nearest  farmhouse.  Early  the  next  morning  the  muti- 
lated body  of  the  deceased  was  found  about  twenty-five  yards 
north  of  the  private  crossing  mentioned,  and  his  hat,  a  sack  and 
bucket,  which  he  had  the  night  before,  were  near  the  place  where 
he  was  put  off  the  train,  his  hat  being  nearest  the  body.  Three 
trains  passed  the  place  where  his  body  was  after  he  was  expelled 
from  the  passenger  train,  two  going  north,  one  of  which  passed 
within  about  one  hour  and  a  half,  and  the  other  later  in  night, 
and  the  third,  going  south,  about  daylight.  It  is  plain  he  was  not 
killed  by  being  struck  or  run  over  by  the  passenger  train  from 
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which  he  was  ejected ;  for  not  only  was  his  body  found  near  two 

hundred  yards  north  of  where  he  was  left  by  it,  but  a  little  more 

than  twenty-five  yards  north  of  the  place  on  the  track  where 

there  was  the  first  appearance  of  blood,  showing  conclusively  the 

train  by  which  he  was  killed  was  going  north. 

Assuming,  as  the  evidence  seems  to  warrant,  that  he  was  killed 
by  one  of  the  north-bound  trains,  though  by  which  one  of  the 
two  does  not  appear,  the  first  inquiry  is  whether  any  legal 
liability  has  been  fixed  upon  appellant  on  account  of  negligence 
of  those  in  charge  of  it ;  and  as  there  is  no  evidence  showing  at 
what  time  in  the  night,  or  why  he  went  upon  the  track  in  front 
of  a  passing  train,  if  he  did  do  so  voluntarily,  nor  whether  he  was 
in  such  position  at  the  time  of  being  struck  as  to  make  it  the 
duty  of  those  in  charge  to  stop  the  train,  or  as  to  enable  them, 
by  the  exercise  of  proper  diligence,  to  discover  him  in  time  to 
prevent  a  collision,  or  at  all ;  and,  consequently,  none  whatever 
of  any  negligence  or  fault  on  their  part,  that  question  must  be 
answered  in  the  negative. 

It  thus  results  that  whatever  cause  of  action  there  may  be  in 
favor  of  appellee  arises  entirely  from  the  conduct  of  the  con- 
ductor of  the  passenger  train,  and  the  liability  of  appellant  there- 
for, if  liable  at  all,  is  not  dependent  upon  nor  increased  by  the 
fact  that  the  train  by  which  he  was  subsequently  killed  was 
owned  and  operated  by  the  same  company.  For  if  the  act  of 
the  conductor  was  not  itself  wrongful,  it  could  not  be  made  so 
by  referring  it  to,  or  connecting  it  with,  the  independent  act  of 
other  employees,  to  whom  no  wrong  can  be  attributed. 

Counsel  argue  in  effect  that  when  an  intoxicated  person  offers 
to  go  upon  a  railroad  train  as  passenger,  the  alternative  is  pre- 
sented to  the  company  either  to  refuse  permission,  or  else,  hav- 
ing received  him  and  accepted  his  fare,  to  answer  in  damages  for 
whatever  calamity  to  him  may  follow  his  subsequent  expulsion, 
though  justified  by  his  improper  conduct.  Although  it  has  been 
held  that  a  railroad  company  is  not  bound  to  receive  and  carry  a 
person  who  is  so  intoxicated  as  to  be  offensive,  the  power  to 
exclude  one  from  the  right  of  traveling  on  a  train  who  offers  to 
pay  his  fare,  and  though  intoxicated,  has  not  been  guilty  of  any 
conduct  as  passenger  forfeiting  the  right,  is  always  subject  to 
be  called  in  question,  and  the  company  cannot,  therefore,  be 
fairly  held  to  a  strict  exercise  of  it,  except  where  the  rights  of 
others  are  involved.     But  even  conceding  the  conductor  could 
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have  forcibly  and  without  incurring  any  legal  liability  to  him, 
kept  the  deceased  off  the  train  at  Lebanon,  and  committed  an 
error  in  failing  to  do  it,  we  do  not  see  how,  on  that  account,  the 
right  was  impaired,  or  the  duty  lessened  to  put  him  off  at  any 
place  or  time  aften^'ards,  when  his  behavior  rendered  it  legal  and 
necessan'.  And  if  the  deceased,  for  whose  drunken  state  the 
company  was  in  no  way  responsible,  acted  so  as  to  justify  and 
require  his  expulsion,  it  would  be  a  harsh  rule  to  make  the  com- 
pany liable,  if  not  otherwise  so,  merely  because  the  conductor 
did  not  assume  the  risk  and  responsibility  of  deciding,  even  if 
aware  of  the  fact,  that  he  was  too  much  intoxicated  to  be  allowed 
to  go  upon  the  train  at  Lebanon.  Then  regarding  the  deceased 
upon  the  train  by  his  own  volition,  which  the  conductor  did  not 
nor  was  bound  to  oppose,  the  main  question  is  whether  the  wil- 
ful neglect  of  appellant  or  its  servants  in  charge  of  it  to  perform 
any  duty  it  owed  to  him  was  the  proximate  cause  of  his  death. 

The  law  makes  it  the  duty  of  a  railroad  company  to  use  all 
reasonable  care  in  operating  trains  for  both  the  safety  and  pro- 
tection from  molestation  and  insult  of  passengers;  otherwise, 
orderly  and  infirm  persons  and  females,  who,  upon  the  faith  of 
such  protection,  frequently  travel  unattended,  would  have  no 
security  against  turbulent,  bad  men ;  and  as  it  is  obxnous  a  train 
must  be  run  with  skill  and  system  in  order  to  assure  safety  and 
comfort,  the  conduct  of  any  one  who  interferes  with  the  manage- 
ment, or,  without  just  cause,  attempts  to  do  bodily  injury  to,  or 
put  in  fear,  those  in  charge,  is  reprehensible  and  unlawful.  But 
a  railroad  company  is  not  required  to  keep  at  hand  armed  police 
to  arrest  and  confine  on  a  moving  train  those  who  violate  its 
necessary  rules,  or  do  injury  to  other  passengers,  nor  can  the 
employees  neglect  their  duties,  upon  the  faithful  perfonnance  of 
which  the  safety  of  all  depends,  in  order  to  do  so.  Consequently, 
the  only  effectual  remedy  for,  or  security  against,  disorderly  and 
lawless  behavior  on  board  a  passenger  train,  is  the  immediate  and 
summary  expulsion  of  the  wrongdoer,  and  plenary  authority  of 
the  conductor  to  do  it  is  universally  recognized,  and  required  to 
be  exercised  whenever  necessary  for  the  safety  or  protection  of 
either  passengers  or  employees. 

It  is  clear,  from  the  evidence  in  this  case,  the  conduct  of  the 
deceased  was  such  as  to  justify  his  expulsion.  For  he  not  only, 
with  a  hostile  purpose,  left  his  proper  place  and  pursued  the  con- 
ductor  into  the  ladies'   car,   where  he  disturbed,  alarmed  and 
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offended  the  passengers,  but,  baffled  in  an  effort  to  enter  it  a  sec- 
ond time  with  the  same  intent,  he  wantonly  and  slyly  pulled  the 
bell-rope,  whereby  the  train  was  stopped  between  stations. 
Moreover,  his  behavior  to  the  conductor  was  without  provoca- 
tion, and  such  as  to  afford  to  him  reasonable  grounds  to  believe 
he  was  in  danger  of  bodily  harm,  if  not  of  losing  his  life.  In  fact 
the  gravamen  of  the  action,  as  stated  in  the  petition,  is  not  based 
upon  the  lack  of  legal  cause  for  the  expulsion,  but  rather  upon 
the  circumstances  of  time,  place  and  manner  it  was  done,  in  view 
of  the  alleged  physical  and  mental  condition  of  the  deceased. 
Though  the  time  was  at  night,  it  was  not  too  dark  to  see  the  rail- 
road track  distinctly,  nor  was  the  weather  either  cold  or  inclem- 
ent ;  while  it  would,  in  fairness,  seem  no  more  than  retributive 
justice  that  he  was  put  off  at  the  place  his  own  malicious  and 
unlawful  act  caused  the  train  to  stop,  especially  as  the  locality 
was  not  unsafe. 

The  question  then  arises  whether,  notwithstanding  his  con- 
tinued presence  on  the  train  was  so  offensive  and  dangerous  both 
to  the  conductor  and  other  passengers  as  to  justify  and  require 
his  expulsion,  the  paramount  duty  was  imposed  upon  the  com- 
pany by  reason  of  the  mental  and  physical  condition  of  the 
deceased,  to  carry  him  to  the  next  station,  the  non-performance 
of  which  is,  in  legal  contemplation,  wilful  neglect. 

It  was  not  enough  for  the  jury  in  this  case  to  find  he  was  too 
intoxicated  to  take  care  of  himself,  but  to  constitute  wilful  neg- 
lect, even  if  the  company  was  under  obligation  to  look  after  his 
safety  after  he  had  forfeited  his  right  as  passenger,  it  was  neces- 
sary that  the  conductor  knew,  or  had  reasonable  grounds  to 
believe,  not  in  the  language  of  one  of  the  instructions  of  the 
lower  court,  that  to  put  him  off  the  train  **  would  necessarily 
expose  him  to  the  danger  of  death  from  being  run  over  by  pass- 
ing trains,**  but  that  such  would  be  the  natural  and  probable 
result  of  putting  him  off. 

If  his  actions  while  on  the  train,  by  which  alone  the  conductor 
could  or  was  required  to  judge,  be  taken  as  evidence  of  what  his 
actual  condition  was,  he  not  only  had  the  power  of  locomotion, 
as  shown  by  his  passing,  with  entire  safety,  to  and  fro  between 
the  cars  while  the  train  was  in  motion,  but  knew  well  how  to  do 
mischief  to  others,  and  was  at  the  same  time  extremely  sensitive 
of  injury  to  himself.  And  it  seems  to  us,  in  the  light  of  the 
undisputed  facts  of  the  case,  unreasonable  to  charge  the  company 
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with  negligence  of  any  degree  in  expelling  him  from  the  train  at 
the  time  and  place  it  was  done.  But  as  it  is  proper,  we  will 
consider  the  relation  and  mutual  obligations  existing  between 
him  and  the  company,  as  though  it  was  an  open  question  of  fact 
whether  the  conductor  knew,  or  had  reasonable  grounds  to 
believe,  he  was  too  intoxicated  to  take  care  of  himself. 

It  is  well  settled  by  this  court,  and  the  certain  and  just  execu- 
tion of  the  law  and  welfare  of  society  require  it  to  be  settled,  that 
voluntary  drunkenness  affords  no  excuse  for  the  commission  of 
crime;  nor  is  it  a  valid  defense  to  an  action  for  a  civil  injury. 
For  in  every  situation  and  relation  an  intoxicated  person,  like 
others,  should  be  held  to  the  strict  observance  of  the  just  and 
salutary  rule  which  requires  each  one  to  so  use  and  enjoy  his 
own  as  not  to  injure  others.  It  thus  becomes  lawful  for  a  land- 
lord to  expel  from  his  tavern  to  the  street  or  highway,  at  any 
time,  a  person  who,  whether  intoxicated  or  not,  endangers  the 
safety  or  molests  and  insults  his  guests;  and  no  one  would  ques- 
tion the  right  of  a  housekeeper  to  eject  from  his  domicil  a 
drunken  man  who  maltreats  or  offends,  by  indecent  conduct  or 
language,  his  wife  and  children,  provided  no  more  force  be  used 
for  the  purpose,  in  either  case,  than  reasonably  necessary.  Such 
being  a  rule  of  conduct  recognized  as  just  and  necessary,  we  do 
not  see  why  it  ought  not  to  be  applied,  upon  the  same  con- 
ditions, for  the  benefit  and  protection  of  passengers  on  a  railroad 
train,  nor  why  they  should  be  given  the  right  to  maintain  an 
action  against  a  railroad  company  for  suffering  them  to  be 
molested,  put  in  fear  and  insulted  on  a  train  by  drunken  men, 
while  denying  the  company  the  right,  except  at  its  peril,  to  resort 
to  the  only  feasible  means  in  its  power  to  prevent  or  stop  the 
wrong  being  done.  Common  justice  would  seem  to  require  either 
that  passengers  be  left  without  redress  against  the  company  for 
wrong  and  injury  done  to  them  on  trains  by  disorderly  and 
vicious  persons,  or  else  that  no  liability  attach  or  negligence  be 
imputed  to  the  company  when  the  expulsion  of  the  latter  is  ren- 
dered necessary  for  the  safety  and  protection  of  the  former. 
Thus  the  issue  in  every  such  case  as  this  is  really  between  the 
orderly,  infirm  and  females  on  the  one  side,  and  turbulent  and 
evil-disposed  on  the  other,  and  the  company  has  the  right  to  ter- 
minate the  relation  of  carrier  and  passenger  between  it  and  the 
latter  class  whenever  and  wherever  they  lawlessly  put  in  fear, 
disturb  or  insult  the  former;  and,  in  our  opinion,  if  the  deceased 
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went  into  the  ladies'  car,  and  there,  by  his  violence  and  indecent 
behavior  or  language,  excited,  alarmed  or  insulted  the  other 
passengers,  or  if  he  interfered  with  the  management  of  the  train 
by  pulling  the  bell-rope  or  otherwise,  or  if  he  threatened,  with  an 
opened  knife,  to  take  the  life  or  do  bodily  harm  to  the  conductor, 
or  attempted  to  deter  or  intimidate  him  while  in  the  performance 
of  his  duties,  the  right  existed  to  put  him  off  the  train  at  the 
place  it  was  done,  and  all  required  of  the  company  was  to  use  no 
more  force  than  reasonably  necessary  for  the  purpose,  and  to 
place  him  oflf  the  track,  out  of  the  way  of  that  train ;  for  although 
there  might  be  a  case  where  a  railroad  company  would  be  guilty 
of  wilful  n^lect,  in  the  meaning  of  the  statute,  by  ejecting, 
without  imperative  necessity,  a  passenger  so  drunk  as  to  be  help- 
less, when  his  death  would  naturally  and  probably  result  from 
agencies  other  than  his  own  act  then  present  and  impending,  the 
law  does  not  exact  care  and  precaution  against  the  death  of  one 
from  remote  causes  or  self-inflicted,  whose  conduct  has  afiforded 
legal  grounds  for  his  expulsion. 

The  case  of  Sullivan  v.  Louisville,  C.  &  L.  R.  Co.,  8i  Ky. 
624  (i),  is  unlike  this.  There  the  only  cause  for  expulsion  was  the 
failure,  by  reason  of  inability  to  pay  the  fare,  which  was  twenty 
cents.  Here  the  deceased  was  able  to  pay,  but  threatened 
violence  because  he  was  urged  to  pay,  and  compelled  the  con- 
ductor to  resort  to  force  to  get  it.  There  the  delinquent  was  not 
turbulent  nor  offensive  to  either  passengers  or  employees.  Here 
the  deceased  not  only  insulted  and  alarmed  the  passengers,  but 
menaced  the  conductor  and  imperiled  the  safety  of  all  on  board 
by  causing  the  train  to  stop.  In  that  case  Sullivan  was 
inhumanly  put  off  in  a  deep  snow,  the  weather  being  intensely 
cold,  and  on  account  of  his  helpless  condition,  which  the  con- 
ductor knew  of,  was  unable  to  escape  the  injury  that  was  at  the 
time  manifestly  inevitable.  In  this  case  the  deceased  was  killed 
by  his  own  act  in  going  upon  the  track  at  least  one  hour  and  a 
half  after  he  was  put  off  the  train,  which  the  conductor  had  no 
reason  to  believe,  from  his  actual  condition,  as  it  appeared  to 
him,  was  probable. 

As  the  lower  court  refused  to  give  any  instruction  according 
with  the  views  here    expressed,  but  instead  gave  those  which 

I.  Sec  Loaiiville,  Cin.  &  Lex.  R.  R.  Co.  v,  Sullivan,  8i  Ky.  624,  preceding 
case  reported. 
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are  either  abstract  or  erroneous  and  misleading,  the  judgment  is 
reversed,  and  cause  remanded  for  a  new  trial  consistent  with  this 
opinion. 

INSULTING  LANGUAGE  IN  CAR  SET  APART  FOR  COL- 
ORED PASSENGERS.  —  In  an  action  for  permitting  an  intoxicated 
white  passenger  to  enter  and  remain  in  the  car  set  apart  for  colored 
passengers  by  reason  whereof  the  plaintiff,  a  colored  person,  alleged 
that  she  was  insulted  by  the  obscene  language,  etc.,  of  the  white 
passenger^,  it  was  held  that  where  the  conductor  permits  a  white  pas- 
senger to  enter  a  coach  set  apart  for  colored  passengers,  or  knowing 
that  he  is  in  such  coach,  fails  to  expel  him,  the  railway  company 
becomes  responsible  for  his  conduct  affecting  the  rights  of  colored 
passengers  while  he  remains  in  the  coach.  In  such  case  the  court 
should  have  instructed  the  jury  **  that  the  law  required  the  corpora- 
tion to  provide  separate  coaches  or  compartments  for  its  white  and 
colored  passengers,  and  if  the  agents  of  the  corporation  permitted 
the  white  passenger  to  enter  into  the  coach  set  apart  for  colored 
passengers,  or,  if  the  agents  or  servants,  when  seeing  him  in  the 
car,  permitted  him  to  remain  in  the  coach,  the  company  is  responsi- 
ble for  his  subsequent  conduct  and  is  liable  in  damages  for  the  mal- 
treatment, if  any,  of  the  plaintiff,  although  the  conductor  may  not 
have  been  present  when  the  obscene  and  profane  language,  if  any, 
was  used  by  the  white  passenger.*'  Judgment  for  defendant  was 
reversed.  Supreme  Court,  Kentucky,  1896,  QUINN  V.  LOUISVILLE 
AND  NASHVILLE  R.  R.  CO.,  98  Ky.  231  (i). 

WILLIAMS    V.    PULLMAN    PALACE    CAR 

COMPANY  ET  AL 

Supreme  Court,  Louisiana,  April,  1888, 
[Reponed  in  40  La.  Ann.  417.] 

CONSTRUCTION  OF  LAWS.  —  In  dealing  with  matters  of  litigation  growing 
out  of  the  construction  of  railway  law,  in  connection  with  railway  acci- 
dents, the  Supreme  Court  of  Louisian<^  will  endeavor  to  place  its  rulings  in 
line  and  in  harmony  with  the  adjudications  of  the  Supreme  Court  of  the 
United  States,  and  of  the  courts  of  last  resort  of  the  States  of  the  American 
Union,  in  all  cases  in  which  they  do  not  conflict  with  the  special  and  excep- 
tional system  of  laws  prevailing  in  Louisiana. 

I.  The  QuiNN  Case  (above  reported),  arising  out  of  the  same  cause),  where 

was  followed  in  Wood  v,  Louisville  judgment  for  plaintiff  was  reversed  on 

AND  Nashville  R.  R.  Co.,  (Kentucky,  the  ground  of  instructions  not  being  in 

1897)  3  Am.  Neg.  Rep.  399  (an  action  conformity  with  the  Quinn  Case. 
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SLEEPING  CAR  AND  RAILWAY  EMPLOYEES.  —  In  cases  involving  the 
responsibility  of  a  common  carrier  such  as  a  railway  company,  for  injuries 
sustained  by  one  of  its  passengers,  the  porter,  and  other  employees  of  a 
Pullman  car  company,  forming  part  of  the  railway  company's  train,  will 
be  considered  as  the  servants  and  employees  of  the  railway  company. 

SAME  —  NEGLIGENCE.  —  Their  negligence,  or  the  negligence  of  either  of 
them,  as  to  any  matters  involving  the  safety  and  security  of  passengers, 
while  being  conveyed,  is  the  negligence  of  the  railroad  company.  Pennsyl- 
vania Company  v,  Roy,  102  U.  S.  451;  Thorpe  v.  N.  Y.  &  H.  R.  R.Co.,  76 
N.  Y.  402. 

ASSAULT  UPON  PASSENGER  BY  EMPLOYEE.— A  railway  company  is 
liable  in  damages  for  a  wanton  and  malicious  assault  by  one  of  its  servants 
on  a  passenger.     (57  Maine,  202,  Goddard's  Case.) 

ASSAULT  BY  SLEEPING  CAR  PORTER.  —  A  railway  company  is  responsi- 
ble for  injuries  received  by  one  of  its  passengers  at  the  hands  of  a  porter  of 
a  sleeping  car,  forming  part  of  the  railway  company's  train,  if  it  appears 
that  said  passenger  was  not  a  trespasser  on  the  sleeping  car. 

Appeal  from  the  Civil  District  Court  for  the  Parish  of 
Orleans.  The  facts  appear  in  the  opinion.  Judgment  far  defend- 
ant reversed, 

W.  S.  Benedict  and  Read  &  Good  ale,  for  plaintiff  and 
appellant. 

Percy  Roberts  and  Farrar  &  Kruttschmitt,  for  defend- 
ant and  appellee. 

Poch^9  J.  —  This  appeal  presents  plaintiff's  claim  for  dam- 
ages against  the  Louisville,  New  Orleans  and  Texas  Railway 
Company  for  personal  injuries  received  by  him  at  the  hands  of 
the  porter  of  the  Pullman  Car  Company,  on  the  23d  of  Novem- 
ber. 1885  while  he  was  a  passenger  of  the  railway  company 
between  Zachary  station  and  Baton  Rouge. 

His  demand  was  against  both  companies  in  solido^  but  on 
motion  separate  trials  were  granted,  resulting  in  a  verdict  in  his 
favor  against  the  Pullman  Company,  and  in  the  other  case  in  a 
verdict  in  favor  of  the  railway  company. 

On  appeal  to  this  court,  the  judgment  in  his  favor  and  against 
the  Pullman  Company  was  reversed  and  his  demand  rejected. 
His  present  appeal  is  from  the  judgment  below  which  rejected 
his  demand  against  the  railway  company. 

The  pleadings  and  the  evidence  are  the  same  in  both  cases, 
and  as  they  are  stated  with  precision  and  at  length  in  our  opinion 
in  the  first  case,  they  need  not  be  repeated  here.  (See  Henry  E. 
Williams  v.  Pullman  Palace  Car  Company  et  aL,  No.  10,008.) 

It  is  in  proof,  and  it  is  not  disputed,  that  plaintiff  had  paid  his 
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ziT^  IS?  I  TasBe!!ys .  nr  tue  cet^'vr.am's  train,  and  that  he  was  as 
5U!dt  irrrzji-i.  rr  iZ.  ra?  p"rrL«£g-s  asd  to  the  protection  which  a 
crcr^trrr  rsrriar  rr  rrsnspnrrsr  c«»^5  id  its  passengers^ 

Z»if  fnii**::^  5  TTitrrr  rrctsrrrjrc  s  thai  pLainti^  was  a  trespasser 

■^iby  f  :>deited  his  right  to  pro- 
ccjcd:-,^  to  the  terms  of  his 


^  Z'-iT  rcr  i>-r>-er5Ciz>lj:5^  r<  tbe  iss-es  presented  by  the  plead- 
i~.^  rL.irr:::f"<  ^V-*  *c  rftrrv^snr  i^:i5t  the  railway  company 
r::r::^^»  iror  rr>i  Tcr«r  cccscr-ictScci  cc  the  two  follawing  ques- 


:,  Ctr  ire  rx^TTiir  c.'^riptry  be  be^-i  liable  for  the  acts  erf  an 
:riJrT^?e  re  ihe  ?..  ,-^.s-^  Jar  Ccmrvarrv  under  anv  circumstances? 
^  'tVitc  ruiimr  a  trescvasjer  cr:  the  Pullman  car  when  he  was 
scr^ci  rv  tbe  ivxTir,  cc  was  be  there  entitled  to  the  full  protec- 
tive :rc  the  rxlii-iv  c^ctrvtrv  j^  rne  of  its  nossen^iers? 


*     1-* 
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br-'-^^t  t^  cv:ir  attentirn  several  acjuiications  which    hold    the 
x^mitl-i-e  cc  the  £rst  cuesci^n  which  we  are  called  to  discuss  in 


In  .'^r^e  c>c  th>5^  deciss.'-ns  the  f:^II:»wini'  orinciDle  is  announced: 

"  rai5se*ucer5  ur>on  a  nflrtvii,  taking  a  drawinir-room  car,  have 

a  richt  t:*  ai5>un:e  thxr  thev  ant  there  under  a  contract  with  the 

car?  are  its  fserv-xnts^  f.^r  wh:*?*  acts  in  the  discharge  of  their 
d-ty  it  is  liable.**  ^t^  X.  W  Reports..  Thorpe  r.  X.  Y.  &  H. 
R-  K.  Co. 

The  substantial  facts  of  that  case  were :  that  a  passenger  on 
one  of  the  cefendani*s  trains*  finding  all  the  seats  occupied  in 
the  ordinary  or  day  ccvaches*  walked  into  a  drawing-room  car, 
attached  to,  and  forming  part  of,  the  traia»  and  took  a  seat 
therein.  W^hen  called  upon  by  the  porter  to  pay  the  extra 
charge  f  3r  a  seat  in  that  car,  he  refused  to  pay  the  sum  demanded 
::>r  the  reason  that  he  could  find  no  seat  elsewhere;  whereupon 
the  p:>rrer  attempted  to  eject  him  from  the  car,  and  for  this 
assault  he  broug:ht  a  suit  for  dama^^es.  On  appeal  from  a  judg- 
ment in  h:s  favor  and  against  the  railway  company,  the  Court  of 
Appeals  of  Xew  York  recognized  his  cause  of  action  and  enforced 
the  liability'  of  the  railway  company  for  the  acts  of  the  porter  or 
employee  of  the  drawing-room  car  company.  Among  other 
things  the  court  said : 


Carrier  of  Persons,  305 

"  The  general  principle  is  well  settled,  that  to  make  one  per- 
son responsible  for  the  negligent  or  tortious  act  of  another,  the 
relation  of  principal  and  agent,  or  master  and  servant,  must  be 
shown  to  have  existed  at  the  time,  and  in  respect  to  the  transac- 
tion between  the  wrongdoer  and  the  person  sought  to  be 
charged.  The  defendant  relies  upon  the  absence  of  this  relation 
between  the  porter  and  the  company  as  conclusive  against  its 
liability  for  his  acts.  But  we  are  of  opinion  that  this  defense  is 
not  available  to  the  defendant,  or  rather  that  the  persons  in 
charge  of  the  drawing-room  car  are  to  be  regarded  and  treated, 
in  respect  of  their  dealings  with  passengers,  as  the  servants  of  the 
defendant,  and  that  the  defendant  is  responsible  for  their  acts  to 
the  same  extent  as  if  they  were  directly  employed  by  the  com- 
pany." 

Sanctioning  the  same  rule,  the  Supreme  Court  of  the  United 
States  enforced  the  liability  of  a  railway  company  for  damages 
received  by  one  of  its  passengers  while  he  occupied  a  seat  in  a 
Pullman  company  car  attached  to  the  defendant's  train.  The 
accident  had  been  caused  by  the  falling  on  the  head  of  the  pass- 
enger of  the  upper  berth  of  the  sleeping  car,  and  was  due  to  the 
unsafe  condition  of  the  brace  or  arm  which  supported  the  upper 
berth,  and  which  was  afterwards  found  to  be  broken.  Pennsyl- 
vania Company  v.  Roy,  102  U.  S.  451. 

In  dealing  with  the  question  which  now  concerns  us,  the  court 
said: 

**  The  undertaking  of  the  railroad  company  was  to  carry  the 
defendant  in  error  over  its  line  in  consideration  of  a  certain  sum, 
if  he  elected  to  ride  in  what  is  known  as  a  first-class  passenger 
car;  with  the  privilege,  nevertheless,  expressly  given  in  its  pub- 
lished notices  of  riding  in  a  sleeping  cds^  constituting  a  part  of 
the  carrier* s  train,  for  an  additional  sum  paid  to  the  company 
owning  such  car. 

"  As  between  the  parties  now  before  us,  it  is  not  material  that 
the  sleeping  car  in  question  was  owned  by  the  Pullman  Palace 
Car  Company,  or  that  such  company  provided  at  its  own  expense 
a  conductor  and  porter  for  such  car,  to  whom  was  committed  the 
immediate  control  of  its  interior  arrangements.  The  duty  of  the 
railroad  company  was  to  convey  the  passenger  over  its  line.  In 
performing  that  duty,  it  could  not  consistently  with  the  law  and 
the  obligation  arising  out  of  the  nature  of  its  business,  use  cars  or 
vehicles  whose  inadequacy  or  insufficiency,  for  safe  conveyance, 
Vou  VIII  — 20 
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was  discoverable  upon  the  most  careful  and  thorough  exam- 
ination. *  *  *  For  the  purposes  of  the  contract  under  which 
the  railroad  company  undertook  to  carry  Roy  over  its  line,  and, 
in  view  of  its  obligation  to  use  only  cars  that  were  adequate  for 
safe  conveyance,  the  sleeping  car  company,  its  conductor  and 
porter,  were^  in  law,  the  servants  and  employees  of  the  railroad 
company.  (Italics  are  ours.)  Their  negligence,  or  the  negligence 
of  either  of  them,  as  to  any  matters  involving  the  safety  or 
security  of  passengers  while  being  conveyed,  was  the  negligence 
of  the  railroad  company." 

In  a  case  predicated  on  similar  facts  the  Supreme  Court  of  Ohio 
applied  the  same  rule.  Columbus  R.  R.  Co.  v,  Walrath,  38  Ohio 
St.  461. 

Commenting  on  the  preceding  and  other  adjudications.  Wood, 
in  his  work  on  Railway  Law,  has  formulated  the  rule  as  follows : 

"The  practice  of  running  trains  controlled  by  two  separate  and 
distinct  corporations  has  become  quite  common  in  this  country, 
and  as  a  result  questions  as  to  the  relative  liability  of  these  cor- 
porations will  be  likely  often  to  arise." 

It  has  been  held  in  several  cases  that  when  a  passenger  has  pur- 
chased a  ticket  of  a  parlor  car  company,  entitling  him  to  ride  in 
its  car,  and  also  a  passage  ticket  of  the  railway  company,  the 
railway  company  is  to  be  regarded  as  liable  for  the  negligence  of 
the  palace  car  company ;  and  that  its  servants  are  to  be  treated 
as  the  servants  of  the  railway  company  in  everything  that 
regards  the  safety  and  security  of  the  passenger.  Wood's  Rail- 
way Law,  p.  1442,  §  366. 

Believing  that  in  a  question  of  such  vast  importance,  on  mat- 
ters of  litigation  likely  to  arise  in  all  parts  of  the  American 
Union,  this  court  should  seek  to  place  its  rulings  and  jurispru- 
dence in  line  and  in  harmony  with  those  of  the  Supreme  Court 
of  the  United  States  and  of  the  courts  of  last  resort  of  our  sister 
States,  wherever  those  decisions  do  not  militate  against  the 
principles  of  our  special  and  exceptional  system  of  laws,  we  deem 
it  our  duty,  without  hesitation,  to  adopt  the  conclusions  which 
so  clearly  flow  from  the  highly  respectable  authorities  to  which 
we  have  just  referred,  and  from  which  we  have  thought  it  proper 
and  useful  to  make  the  foregoing  copious  quotations. 

Applied  to  this  case,  in  which  it  appears  that  the  Pullman  car 
was  attached  to  the  defendant's  train,  under  the  same  circum- 
stances,  rules  and    regulations,  and  for  the  same  purposes  as 
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shown  in  the  cases  hereinabove  mentioned,  the  rule  of  law  thus 
sanctioned  leads  to  the  legal  conclusion  that  for  the  purposes  of 
this  contention,  the  porter  of  the  sleeping  car,  by  whom  Williams 
was  stricken  down  and  injured,  must  be  treated  as  being  at  the 
time  a  servant  or  employee  of  the  defendant  company,  and  as 
such  intrusted  with  the  duty  of  contributing  in  the  performance 
of  his  legitimate  duties,  to  the  safety  and  security  of  the  passen- 
ger which  the  railway  company  had  undertaken  to  carry  safely 
over  its  line. 

Hence  it  follows  that  the  railway  company  must  be  held  liable 
for  injuries  sustained  by  one  of  its  passengers  through  the  negli- 
gence or  fault  or  other  acts  of  the  porter  in  question.  And, 
under  well  established  jurisprudence,  it  is  equally  clear  and  logical 
that  such  liability  extends  to  and  embraces  injuries  inflicted  on 
the  passenger  by  means  of  a  wilful  and  malicious  assault  by  a 
railroad  employee  on  the  passenger. 

That  responsibility  is  the  subject  of  a  very  able  and  masterly 
discussion  by  the  Supreme  Judicial  Court  of  Maine  in  the  case  of 
Goddard,  57  Maine,  p.  202  (i),  in  which  a  passenger  was  allowed 
exemplary,  as  well  as  compensatory,  damages  for  gross  insults 
heaped  upon  him  by  a  brakeman  on  the  train  on  which  he  was 
then  traveling.  In  that  opinion,  from  which  we  made  copious 
extracts  in  our  previous  decision  (No.  10,008),  the  court  enforced 
the  rule  that  **  a  common  carrier  of  passengers  is  responsible  for 
the  wilful  misconduct  of  his  servant  toward  a  passenger.** 

"A  passenger  who  is  assaulted  and  grossly  insulted  in  a  rail- 
way car  by  a  brakeman  employed  on  the  train  has  a  remedy  there- 
for against  the  company." 

In  Pennsylvania  R.  R.  Co.  v.  Vandiver,  42  Pa.  St.  365,  the 
railway  company  was  held  liable  for  injuries  inflicted  on  a  passen- 
ger by  a  violent  ejection  from  the  train. 

A  like  responsibility  was  decreed  against  the  railroad  company 
for  injuries  sustained  by  a  lady  passenger  in  a  general  fight 
between  drunken  passengers  in  the  coach  in  which  she  occupied 
a  seat,  on  the  ground  that  the  conductor  had  not  used  the  proper 
means  to  quell  the  disturbance.  Pittsburg,  Ft.  W.  and  C.  R.  R. 
Co.  V,  Hinds.  53  Pa.  St.  512. 

Our  own  jurisprudence  has  sustained  an  action  by  a  lady  pas- 
senger against  the  owners  of  a  vessel  for  insulting  and  abusive 

I.  See  Goddard  v.  Grand  Trunk  R'y     with  the  Maine  cases  in  this  volume, 
ol  Canada,    57   Maine,   202,   reported     post. 
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language  used  to  her  and  about  her  by  an  employee  of  the  com- 
mon carrier.  The  principle  is  thus  summarized  in  that  opinion : 
**  The  master  of  a  vessel  is  liable  for  the  indecent  and  inhuman 
conduct  of  himself  and  of  his  crew,  excited  by  him  towards  a 
passenger." 

"Owners  of  vessels  carrying  passengers  for  money  are  subject 
to  the  same  responsibility  for  a  breach  of  duty  by  their  officers  to 
the  passengers  as  they  would  be  in  regard  to  merchandise  com- 
mitted to  their  care."     Keene  z\  Lizardi  et  al.,  5  La.  431. 

We  therefore  conclude  that  the  case  is  with  plaintiff  unless  it 
should  appear  that  he  was  a  trespasser  on  the  Pullman  car  when 
the  incident  occurred  resulting  in  his  injuries. 

II.  And  this  brings  us  to  the  consideration  of  the  second  ques- 
tion involved  in  the  controversy.  Under  the  result  of  our  exam- 
ination of  the  evidence  as  announced  in  our  previous  opinion,  this 
question  offers  no  difficulty  in  the  present  case. 

We  said  on  that  subject:  **  We  do  not  lose  sight  of  the  fact 
that  plaintiff  was  not  a  trespasser,  but  had  a  right  to  enter  the 
car,  for  the  purpose  of  asking  permission  to  wash  his  hands,  or 
of  trj-ing  to  have  the  privilege,  and  that  in  addressing  the  porter 
he  was  dealing  with  him  as  a  servant  of  the  company." 

A  second  examination  of  the  record  has  had  the  effect  of  con- 
firming the  correctness  of  that  conclusion. 

The  preponderance  of  the  evidence  on  that  point,  although 
ver>*  conflicting,  shows  to  our  entire  satisfaction  that  plaintiff  did 
ask  permission  of  the  porter  to  wash  his  hands,  and  that  after  an 
exchange  of  a  few  unpleasant  words,  the  porter  struck  him  on  the 
head  with  a  blunt  instrument,  while  plaintiff  was  standing  at  the 
threshold  of  the  door  of  the  Pullman  car.  He  was  stunned  by 
the  blow,  which  felled  him  to  the  platform,  whence  he  was  picked 
up  and  brought  to  the  forward  car  by  one  of  his  friends.  His 
testimony  as  to  the  main  features  of  the  incident  is  corroborated 
by  that  of  two  other  witnesses,  although  no  witness  saw  the 
whole  incident. 

Hence  we  conclude  that  the  attack  was  unprovoked,  unjusti- 
fiable and  wilful  on  the  part  of  the  porter,  for  whose  conduct  the 
defendant  company  must  be  held  liable  in  damages. 

As  the  Pullman  Car  Company,  the  immediate  and  direct 
employer  or  master  of  the  wrongdoer,  has  been  shielded  from 
responsibility  by  our  previous  decree,  the  case  may  be  a  hard 
one  on  the  defendant,  but  under  the  authorities  by  which  we 
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have  been  guarded,  the  hardship  appears  inevitable.  Our  ruling 
in  that  case  rested  on  the  pivotal  feature  that  there  existed  no 
contractual  relations  between  plaintiff  and  the  company.  Our 
conclusions  find  ample  support  in  the  decision  of  the  case  in  76 
N.  Y.,  hereinabove  referred  to,  in  which  the  railway  company 
was  made  to  respond  for  the  ejectment  of  a  passenger  from  the 
drawing-room,  in  which  he  claimed  the  right  of  occupying  a  seat 
without  paying  therefor. 

On  this  point  we  quote  from  the  opinion  of  the  Supreme 
Court  of  the  United  States  in  Roy's  Case,  102  U.  S.  458,  the 
following  utterances: 

"  Whether  the  Pullman  Car  Company  is  not  also  and  equally 
liable  to  the  defendant  in  error,  or  whether  it  may  not  be  liable 
over  to  the  railroad  company  for  any  damages  which  the  latter 
may  be  required  to  pay  on  account  of  the  injury  complained  of, 
are  questions  which  need  not  be  here  considered.  That  corpora- 
tion was  dismissed  from  the  case,  and  it  is  not  necessary  or 
proper  that  we  should  now  determine  any  question  between  it 
and  others." 

Under  all  the  circumstances  of  the  case  we  hold  that  plaintiff 
is  entitled  to  recover  damages  in  the  sum  of  one  thousand  dollars. 
It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided,  reversed  and  the  verdict  of 
the  jury  set  aside,  and  it  is  now  ordered  that  plaintiff  do  have 
and  recover  judgment  of  the  defendant,  the  Louisville,  New 
Orleans  and  Texas  Railway  Company,  in  the  sum  of  one  thou- 
sand dollars,  and  for  costs  in  both  courts. 

CONOLLY  V.  CRESCENT  CITY  RAILROAD 

COMPANY 

Suprenu  Court y  Lauisianay  January y  i88g,  (i) 
[Reported  in  41  La.  Ann.  57.] 

DUTY  TOWARDS  SICK  PASSENGER.  —  Although  a  common  carrier  of  pas- 
sengers  owes  obligations  to  its  well  passengers  as  well  as  to  those  who  are 

I.  Among  other  actions  relating  to  De  Lucas  v,  R.  R.  Co.,  38  La.  Ann. 

Assaults  Upon  and  Ejection  of  Pas-  930  (ejection). 

SENGERS,  etc.,  in  Lomsiana^  are  the  fol-  Lafettb  v,  R.   R.  Co.,  43  La.  Ann. 

lowing:  34  (assault). 

Hessian  v.  Ferguson,  7  La.  Ann.  Dave  v.  Morgan's  Louisiana  and 

533  (assault  by  passenger).  T.  R.  R.  and  S.  S.  Co.,  47  La.  Ann.  576 

(ejection  on  being  carried  past  station). 
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iSfZ  s  K^cr^  t^  prrccc:  i&«  ri^^ts  of  boch;  and  althon^  when  the  con- 
^'  roe  passes^er.  frjo  sackaess  or  otherwise,  is  such  as  to  be  incoo- 
VZZ3.  i^  saiccT.  heald^  or  even  com  tort  of  his  fellow-passengers, 
rr*^xri  f  ^r  i2e  rl^s  cc  i^  laner  will  aaihoiixe  the  carrier  to  terminate  the 
rxrr.a^«  ^t  txrcl^ilz^  ii=:  jet  this  ri^t  cannot  be  exerdscd  arbitrarily  or 
~  hxsx=<lT  cr  w:i2>c  x:  diie  care  and  provision  for  the  safety  and  well-being 
^c  tie  e-ecte*i  pas8e::L$er. 

SICK  PASSENGER  EJECTED  FROM  STREET  CAR.  —  A  passenger  stricken 
witk  a;!C9^<e3nr  v^e  riii^g  oc  a  street  car,  althoagfa  attended  with  severe 
Tvenn^.  cc  I2e  iz^cocre^eace  and  great  discomfort  of  other  passengers, 
cas3>x  be  rrcaovcd  wtnle  :=  a  speec^ess  and  helpless  condition,  and  laid 
is  ibe  .^pen  sCAtct  oe  a  bteak.  drlzxliag  December  day.  and  there  abandoned 
wiiii  »o  ed.-'ct  to  procure  him  axtecrioa.  without  a  gross  violation  by  the 
c.LrT:er  X  its  i^ty  as  s;icx  aed  liability  tor  resulting  damage. 

MISTAKE  OF  DRIVER.  —  The  mistake  of  the  driver  in  supposing  that  the 
pxsseof^rr  was  dr:rrk«  when  the  latter  had  ridden  a  considerable  distance 
wTth.-ct  sis^barior,  and  had  been  guilty  of  none  except  vomiting  occa- 
ssocKd  by  his  iUaess.  cannot  excose  the  company. 

Dl"TY  OF  STREET  R.\ILWA  Y  COMPAXY.  —  The  defense  admits  the  absence 
o£  a=y  atte=p(  whatever  of  the  company  to  perform  its  duty  of  seeing  to 
the  care  o<  the  e:ec:ed  passenger  and  rests  npoo  a  denial  of  any  such  duty 
ir:  the  prer2ise$w  Hesce  the  kind  and  degree  of  the  care  to  be  exercised 
c-ier  peculiar  cv^ciiuons  which  attend  the  operation  of  street  railways  in 
New  OrieanSw  are  not  involved. 

Appeal  from  the  Civil  District  Court  for  the  Parish  of 
Oneaas.  The  facts  appear  in  the  opinion.  Judgment  for  plain- 
tif/\^r  t^.^'^^  mu\i:ji^J  as  to  c7fw.>jrirA  tl.joo  being  ordrretL 

James  Wilkixsok  and  Z.\ch.\rie  &  Armstrong,  for  plaintiff 
and  appellee. 

John  M.  Bon*NER*  for  defendant  and  appeUant. 

Fenner,  J.  —  On  a  Sunday  in  December,  at  about  two 
o'clock  of  the  afternoon,  Patrick  Conolly.  a  sober,  respectable 
citizen,  of  fift>--fi\*e  years,  entered  a  car  of  the  defendant's  street 
railw-ay,  and  paid  his  fare  as  a  passenger.  Nothing  in  the  evi- 
dence indicates  that  he  exhibited  any  sign  of  intoxication  or  was 
guilt)"  of  the  slightest  impropriety  of  behavior,  on  entering  the 
can  or  until  he  had  ridden  a  considerable  number  of  squares 
(from  Terpsichore  to  Third  street),  and  the  testimony  is  con- 
clusive that,  in  point  of  fact,  he  was  perfectly  sober.  After  pass- 
ing Third  street,  he  was  suddenly  stricken  with  apoplexy, 
accompanied,  as  the  medical  experts  prove  to  be  common,  with 
severe  vomiting.  The  car  had  numerous  passengers  to  whom 
this  vomiting  undoubtedly  occasioned  serious  discomfort  and 
inconvenience.     Some  of  them   left  the  car  on  account  of  it. 
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"while  others  of  those  remaining  suggested  that  he  should  leave 
the  car  and  took  steps  to  call  the  attention  of  the  driver  to  the 
necessity  of  removing  him.  The  sick  man  had  sufficient  con- 
sciousness and  sense  of  propriety  left  to  observe  this,  and  he 
said,  **  I  will  get  out  myself,*'  but  on  rising  to  do  so  he  fell 
prone  upon  the  floor,  where  he  lay  absolutely  helpless.  As  far 
as  appears,  he  never  spoke  again,  and  was  incapable  of  taking  any 
care  of  himself.  The  driver  then  came  back,  and,  with  the 
assistance  of  a  passenger,  bodily  lifted  him,  carried  him  out  of  the 
car,  and  laid  him  down  in  the  street  between  the  car  track  and 
the  gutter,  between  two  and  three  feet  from  the  former.  The 
evidence  is  conclusive  that,  almost  immediately  afterwards,  and 
while  the  car  was  moving  oflf,  he  shifted  his  position,  by  some 
convulsive  movement,  so  that  his  legs  were  across  the  rail  of  the 
track.  This  is  proven  by  passengers  who  saw  him  in  this  posi- 
tion as  the  car  moved  away,  and  by  others  who  came  to  him 
immediately  afterwards.  The  driver,  however,  after  thus  sum- 
marily disposing  of  his  stricken  passenger,  paid  no  further  atten- 
tion whatever  to  the  matter.  He  took  no  steps  to  secure  for 
him  any  relief  or  assistance.  It  is  doubtful  if  he  made  any  report 
of  the  incident  to  his  employers,  and  if  he  did  it  was  not  acted 
upon.  He  simply  went  his  way  in  a  serene  confidence  that,  as 
he  expresses  it,  he  had  "done  his  duty,"  and  although  he  passed 
the  point  several  times  while  his  ejected  passenger  was  still  lying 
helpless  on  the  adjoining  sidewalk,  he  states  that  he  does  not 
recollect  whether  he  saw  him  or  not.  A  female  passenger, 
observing  his  perilous  position  across  the  track,  went  to  his 
assistance  and,  with  the  aid  of  a  gentleman,  removed  and  laid 
him  on  the  sidewalk.  Here  he  remained  for  more  than  four 
hours,  on  a  bleak,  drizzling  December  day,  in  the  open  street, 
without  aid  or  relief,  in  his  terrible  condition.  At  last  the 
police  authorities  came  to  his  assistance  and  he  was  con- 
veyed to  the  Charity  Hospital,  where  he  died  on  the  following 
morning. 

It  should  need  no  parade  of  learned  authorities  to  maintain  the 
proposition  that  a  common  carrier  cannot  treat  an  unfortunate 
passenger  stricken  with  apoplexy  while  under  its  charge,  in  the 
manner  above  indicated,  without  a  breach  of  the  plainest  obli- 
gations of  its  contract  of  carriage.  If  there  were  any  precedent 
to  the  contrary,  humanity  would  revolt  at  it,  and  it  would  be 
one  **  more  honored  in  the  breach  than  in  the  observance."     But 
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there  is  no  such  precedent ;  and  those  cited  by  defendant's  coun- 
sel are  far  from  sustaining  the  position. 

No  doubt  a  carrier  owes  obligations  to  its  well  passengers  as 
well  as  to  sick  passengers,  and  is  bound  to  protect  the  rights  of 
both.  When  the  condition  of  a  sick  passenger  is  such  that  his 
continued  carriage  is  inconsistent  with  the  safety  or  even  the 
reasonable  comfort  of  his  fellow-passengers,  regard  for  the  rights 
of  the  latter  will  authorize  the  carrier  to  exclude  him  from  the 
conveyance.  Thus  if  he  had  cholera,  or  smallpox,  or  delirium 
tremens,  or  even  if,  as  in  this  case,  he  were  subject,  from  any 
cause,  to  continuous  vomiting,  utterly  inconsistent  with  the  com- 
fort of  other  passengers  in  a  street  car,  the  right  of  the  carrier, 
in  protection  of  the  latter's  privileges,  to  exclude  him,  would 
undoubtedly  arise.  Such  is  the  reasonable  doctrine  of  the  cases 
cited.  Lemont  v.  R.  R.,  47  Am.  Rep.  238;  Vinton  v.  R.  R., 
II  Allen  (Mass.)  304;  Murphy  v.  R.  R.,  118  Mass.  228;  R,  R. 
V,  Weber,  33  Kan.  543 ;  R.  R.  v.  Statham,  42  Miss.  607. 

But  none  of  these  cases  hold  that  this  right  of  exclusion  can 
be  exercised  arbitrarily  and  inhumanely,  or  without  due  care  and 
provision  for  the  safety  and  well-being  of  the  ejected  passenger. 
On  the  contrary,  the  duty  of  exercising  such  care  and  provision 
is  universally  recognized.  Thus,  in  the  Kansas  case,  above 
quoted,  the  court  said:  **  Under  these  facts,  the  propriety  of  his 
removal  cannot  be  doubted.  ♦  ♦  *  The  duty  of  the  railroad 
company,  with  respect  to  Weber,  did  not  end  with  his  removal 
from  the  train.  He  was  unconscious  and  unable  to  take  care  of 
himself.  They  could  not  leave  him  on  the  platform,  helpless, 
exposed  and  without  care  and  attention.  It  was  its  duty  to 
have  exercised  reasonable  care  and  diligence  to  make  temporary 
provision  for  his  protection  and  comfort."  This  was  a  case  of 
intoxication. 

And  in  the  case  most  relied  on,  Lemont  v.  R.  R.  (i),  the 
Supreme  Court  of  the  District  of  Columbia,  after  recognizing 
the  right  of  removal,  is  careful  to  add:  **  Of  course,  for  an  abuse 
of  this  discretion,  or  for  any  oppression  in  its  exercise,  the  com- 
pany would  be  responsible." 

In  another  case  the  court,  while  recognizing  the  right  of  ejec- 
tion, said:  **  It  does  not  follow  that  the  right  may  be  exercised 
in  such  manner,  under  such  circumstances,  or  against  a  person  in 

I.  See  abstract  of  the  case  of  Le-  R.  Co.,  i  Mackey  (D.  C.)  180,  reported 
mont  V.  Washington  &  Georgetown-  R.      in  this  yolume,  p.  114,  ante. 
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such  physical  or  mental  condition  as  that  death  or  serious  bodily 
harm  will  necessarily  or  even  probably  result  from  putting  him 
off."  R.  R.  Co.  V.  Sullivan,  (Ky.)  i6  Am.  and  Eng.  R.  R. 
cases,  390  (i).  See  also  Hall  v.  R.  R.  Co.,  (S.  C.)  S.  E.  Rep., 
March,  1888;  Lovett  v.  R.  R.,  9  Allen  (Mass.)  557;  Higgins  z/. 
R.  R.,  46  N.  Y.  23. 

We  conclude,  therefore,  that  the  conduct  of  the  conductor's 
agent,  in  turning  out  this  helpless  and  speechless  sick  passenger 
into  the  roadway  of  the  street,  and  there  leaving  him,  on  an 
inclement  day,  without  the  slightest  attempt,  at  the  moment  or 
afterwards,  to  have  him  taken  care  of,  was  a  gross  violation  of 
its  duty. 

The  company  attempts  to  shield  its  agent  on  two  special 
grounds,  viz. :  i.  That  he  supposed,  and  appearances  justify  him 
in  supposing,  that  Conolly  was  drunk.  Even  if  his  illness  had 
been  the  result  of  drinking,  yet  he  had  ridden  a  considerable 
distance  without  misbehavior,  and  was  never  guilty  of  any, 
except  in  the  sudden  access  of  vomiting  bringing  about  a  con- 
dition of  complete  helplessness.  In  such  case,  the  duty  of  the 
company  to  see  to  his  being  taken  care  of,  after  ejection,  would 
have  arisen,  and  would  have  been  abridged  by  no  fault  on  his 
part,  because,  until  his  sickness,  he  had  been  in  fit  condition  to 
take  passage  and  had  committed  no  voluntary  misbehavior. 
Moreover,  it  is  admitted  that  Conolly  was  not  under  the  influ- 
ence of  liquor,  and  the  assumption  that  he  was  so  was  a  rash 
one,  under  the  circumstances,  and  the  company,  not  Conolly, 
must  suffer  for  the  mistake. 

2.  It  is  claimed  that  Conolly  had  signified  his  desire,  and  had 
attempted,  to  get  out,  and  that  the  driver  only  helped  him  to 
accomplish  his  purpose.  That  he  wished  to  get  out  while  he 
thought  he  was  able  to  do  so  and  to  take  care  of  himself,  may  be 
true ;  but  to  suppose  that  he  desired  to  be  put  out  and  left  in 
the  street  after  he  had  fallen  down  in  an  utterly  helpless  condi- 
tion, is  too  preposterous  to  merit  consideration. 

We  are  not  here  concerned  with  the  measure  of  the  duty  which 
a  street  company,  operated  under  the*  conditions  prevailing  in 
the  City  of  New  Orleans,  owes  to  a  passenger  in  such  an  unhappy 
case,  nor  with  the  kind  or  degree  of  care  which  it  is  bound  to 

I.  Louisville,  Cin.  &  L«x.  R.  R.  Co.  v,  Sullivan,  8i  Ky.  624,  is  reported  in 
this  vol  a  me,  p.  286,  ante. 


ir^7-'4  V  .V^-'-LTJ^^V-i  GaSSS. 


N:rT  Tc  r=air2$  frr  iit!C;:r:=Li^aiirZ.:i  bvir  rhe  sieatsare  of  dam- 


^^e  cx-L^se  re  Azn-rc  xrrse  rr:«rcr?  t2ie  rsceat  amendment  of 
imcue  ^5:5^  K-T,  C-  C*    azd  ihe  dirz.i^es  recoverable  are  those 

T^^ii  C2:se  "TTis  med  nnce  >;f  re?  a  ;-iry.  The  £r5t  verdict  was 
f.r  $:.5.jc.  re  irr  c'r  a  :rev  rrlil  -was  ^^anred.  Tbe  second  v-er- 
^ctL  —m  -w-^-.ci  ii»;  rirse=Li  arreil  is  laken  was  for  $2.^aa 

T!!^^  e'l^^iisf-to?  Lt«i:jcir£s  •'V^t  Cccrllir  was  -X  entirely  deprived 
cc  C-cs;:Dr«*:sressw  b^r  ris  rsir-lriis  were.  n:>  dr.-bt,  greatly 
rcc^-roi-i^  Hus  s;i£inr:^  were  severe;  ani  th:>c.^  he  ssust  have 
s;^5er:*i  ii  iry  e'4-^£=:z-  ir  wr»-I«i  be  a  recr:*ach  t^  the  medical  art 
tc-  s;ircose  t::.*!  it  cr«^.i  -cc  h^*^  neaits  t:>  alleviate  them,  had 


*  -j^  zie-^ci.  tesciTit  rcy  m.^ijcates  r*:it  t:ie  attach 

^Ji^      r'-'i  h^zi    .s^rc  re  this  t>^5£ti:Na  was  extrenic.  and  it  is 


?'*'-^'^>^*>-   tJ:»it   *  -  reit  tmt  t;>  scene  extent,  because  one  witness 
^-^^^^  ^rit.  w^en  iSA:e»-  i:  ne  was  c.rj:n3::.  ne  sn>?si  ras  head. 

thit  an  i-fc-i-i  -c  $:,fcc  wil  ic  f-istice. 

*t  i>w  theref?re^  rrierei  and  decreed  ^^^^^  the  judgment 
-.^9^^=?-i  fr>rn  Se  a:nended  by  redjicin^  the  amount  to  $1,500, 
XT«^  rr^t.  is    t^,Ls  amende^d.   the  ;j.i^ment  appealed  from   be 

"■^ ^^'— .     .UAi.^^ ^^»   ?**y  V.Jt5^2>  V.C 


'^^••*'*  J*  —  "Hre  pr-r^r^iti.-^ns  decided  by  us*  in  this  case, 
^  ^:.cz  are  : — y.  tnc-ci^  brienv^  ondensed  in  the  svHabus,  seemed 
t  -  ,;:>  :5o  <i~r.e.  5»>  c^^n^rvativ^  so  limited,  that  we  confess  our 

■^ ^ —    *-     — ^«    prc«_;^.o-.;s    cor:r_jnss    and   ojasequences 

* "    -  ^"^  i"ic~;~i   to  th?=   i-  the  br:ef  for  rehearing.     While 

-  i--  ;*^^  -; -  ^--  i-^^ea  c.^nndent,  tnat  no  other  pei»n  wiJ 
t?*^r  n.iV-  scch  de-i«crl .xis  fr-m  the  lin^.iage  used,  we  will,  tor 
t::e  >^:L<cj^— l..^,  -c  c-uns^  expr^s^sly  disclaim  any  purrosae  to 
cc-»^rrt  t-e  strs^jt  railjrjLy  o«  his  client   into  an  •"eleen:W\-narv 
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institution,"  or  to  require  it  to  add  to  its  equipment  a  supply  of 
doctors  and  trained  nurses  or  an  ambulance  corps.  The  plain 
obligation  to  abstain  from  inhumane  treatment  of  a  sick  passen- 
ger, which  the  law  imposes  upon  carriers,  may  be  dischai^ed 
without  the  aid  of  such  expensive  applicances.  But,  at  the  same 
time,  we  do  most  stoutly  hold  to  our  view  that  this  obligation  is 
not,  as  counsel  suggests,  a  mere  moral  duty  resting  on  a  carrier 
only  in  common  with  all  other  persons,  but  is  a  specific  legal  duty 
arising  from  his  contract  and  enforceable  by  all  legal  sanctions. 

We  are  bluntly  charged  with  deciding  a  case  *'  not  before  us." 
We  are  in  the  habit  of  looking  for  the  case  before  us,  in  the 
record  and  not  in  the  briefs  of  counsel ;  and  this  charge  would 
have  been  less  flippant  had  counsel  referred  to  any  page  of  the 
record  contradicting  a  single  fact  stated  by  us,  which  he  has  not 
done,  and  could  not  do. 

We  are  reproached  with  attributing  to  counsel  an  admission 
which  he  has  not  made,  viz. :  That  ConoUy  was  not  drunk.  As 
the  evidence  was  conclusive  and  uncontradicted  that  he  was  not 
drunk,  and  as  neither  in  oral  nor  printed  argument  did  counsel 
assert  that  he  was  drunk,  we  deemed  ourselves  justified  in  treat- 
ing this  as  an  implied  admission.  If  we  were  mistaken,  there  is 
no  difference  between  a  fact  clearly  proved  and  one  admitted, 
and  the  error  seems  inconsequential. 

We  are  accused  of  using  **  hard  words,"  and  of  violating  the 
amenities  which  should  exist  between  court  and  counsel.     The 
scant  observance  of  those  amenities  exhibited  in  this  brief,  which 
we  notice  with  equal  surprise  and  regfret,  is  not  justified  by  any 
conscious  offense  on  our  part.     The  supposition  which  we  char- 
acterized as  "too  preposterous  for  serious  consideration,"  was 
one  attributed  by  us  to  the  driver,  and  not  to  counsel.     Had  we 
thought  that  the  counsel  had  adopted  this  supposition  as  his  own, 
we  might  have  sought  for  words  more  polite  in  which  to  qualify 
it,  but  we  should  have  been  compelled  to  substitute  others  not 
less  emphatic. 

It  b  claimed  that  the  driver's  mistake,  in  supposing  Conolly 
was  drunk,  justified  his  course  and  screens  the  company  from 
liability.  If  drivers  are  authorized  to  assume  that  every  person 
who  becomes  ill  and  vomits  in  a  car  must  necessarily  be  drunk, 
the  soberest  citizen  is  liable  every  day  to  incur  the  calamity  which 
beieU  Conolly  and  to  be  treated  in  the  same  way.  If  they  are 
not  authorized  to  make  such  assumption  from  those  facts  alorv^ 
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then  there  was  absolutely  no  foundation  for  it  in  this  case; 
because  ConoUy  had  ridden  a  long  distance  without  any  mis- 
behavior or  improper  conduct,  until  he  was  suddenly  stricken  by 
apoplexy  and  attendant  vomiting.  .No  other  fact  supported  the 
assumption,  and  every  prior  circumstance  opposed  it.  We  say, 
therefore,  that  if  the  driver  honestly  believed  that  ConoUy  was 
drunk,  the  honesty  of  that  belief  cannot  excuse  its  manifest  rash- 
ness and  improvidence,  or  exonerate  the  company  from  liability 
for  his  fault. 

The  fact  that  some  of  his  fellow-passengers,  who  had  no 
responsibility  or  duty  in  the  premises,  jumped  to  the  same 
uncharitable  conclusion,  cannot  excuse  the  driver,  who  was 
charged  with  serious  duties  and  was  bound  to  have  strong  and 
reasonable  grounds  before  acting  in  so  summary  and  cruel  a 
manner. 

The  only  question  in  this  case,  on  which  there  was  even  the 
slightest  doubt  or  hesitancy  in  the  mind  of  any  member  of  the 
court,  was  as  to  the  measure  of  damages.  That  was  the  subject 
of  full  discussion,  which,  considering  that  though  years  had 
elapsed,  the  judgment  allowed  no  interest,  resulted  in  an  agree- 
ment on  the  sum  named. 

While  sensible  that,  in  such  cases,  ideal  justice  cannot  be 
done,  we  adhere  to  the  judgment. 

Rehearing  refused. 

GODDARD  V.  THE  GRAND  TRUNK  RAILWAY 

OF  CANADA. 

Supreme  Judicial  Courts  Maine^  Western  District^  i86g. 

[Reported  in  57  Me.  202.] 

BRAKEMAN  THREATENING  PASSENGER  —  GROSS  INSULT  — EXEM- 
PLARY DAMAGES.  —  Where  it  appeared  that  plaintiff  was  a  passengfer  in 
defendant's  railway  car  and,  on  request,  he  surrendered  his  ticket  to  a 
brakeman  employed  on  the  train,  who,  in  the  absence  of  the  conductor,  was 
authorized  to  demand  and  receive  it;  that  the  brakeman  afterwards 
approached  plaintiff,  and  in  language  coarse,  profane  and  grossly  insult- 
ing, denied  that  he  had  either  surrendered  or  shown  him  his  ticket;  that 
the  brakeman  called  plaintiff  a  liar,  charged  him  with  attempting  to  avoid 
the  payment  of  his  fare  and  with  having  done  the  same  thing  before,  and 
leaning  over  plaintiff  brought  his  fist  close  to  his  face  and  threatened  to 
split  plaintiff's  head  open,  and  continued  such  abusive  conduct  for  some 
time;  the  jury  were  properly  instructed  that  the  case  was  one  for  exem- 
plary damages. 
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LIABILITY  OF  COMMON  CARRIER.  —  A  common  carrier  is  liable  for  wilful 
misconduct  of  its  servant  towards  a  passenger. 

ABUSIVE  CONDUCT  OF-  SERVANT  TOWARDS  PASSENGER  —  EXEM- 
PLARY DAMAGES.  —  Where  a  railway  company  retains  a  servant,  who 
has  grossly  insulted  a  passenger,  in  its  employ  after  his  misconduct 
becomes  known  to  them,  it  will  be  liable  in  exemplary  damages. 

On  exceptions  and  motion  to  set  aside  the  verdict  as  being 
excessive.     Judgment  for  plaintiff  for  ^^,  8^0  affirmed. 

"Trespass  for  an  alleged  assault  by  a  servant  of  the  defendants, 
in  one  of  their  first-class  passenger  cars,  upon  the  plaintiff,  a 
respectable  and  well-known  member  of  the  legal  profession,  hav- 
ing been  county  attorney,  several  times  State  senator,  president 
of  the  senate,  and  representative  of  the  country  abroad,  and 
being,  at  the  time  of  the  trial,  judge  of  the  superior  court  for  the 
county  of  Cumberland. 

**Upon  the  question  of  the  defendants'  liability,  the  presiding 
judge  instructed  the  jury  inter  alia,  — 

**  That  if,  when  Jackson  approached  the  plaintiff,  he  believed 
the  latter  was  fraudulently  attempting  to  evade  the  payment  of 
his  fare,  and  his  purpose  was  to  ascertain  whether  or  not  his 
belief  was  well  founded,  he  was  acting  within  the  scope  of  his 
authority ;  and  if,  in  the  discharge  of  that  duty,  he  assaulted  the 
plaintiff  in  the  manner  testified  to  by  him,  the  defendants  were 
responsible  for  the  assault. 

**0n  the  subject  of  damages,  the  presiding  judge  instructed 
the  jury,  — 

"That,  in  the  first  place,  if  the  plaintiff  was  entitled  to  recover 
any  damages,  he  was  entitled  to  such  damages  as  he  had  actually 
suffered ;  and,  in  estimating  the  amount,  they  would  not  be  lim- 
ited to  what  he  had  lost  in  dollars  and  cents;  that  they  might 
properly  consider  the  injury  to  his  feelings,  his  wounded  pride, 
his  wounded  self-respect,  his  mental  pain  and  suffering  occasioned 
by  the  assault,  and  the  feeling  of  degradation  that  necessarily 
resulted  from  it ;  that  a  man's  feelings,  self-respect,  and  pride  of 
character  are  as  much  under  the  protection  of  the  law  in  such 
case  as  his  property;  that,  in  estimating  the  damages  for  a  per- 
sonal assault  attended  with  opprobrious  and  insulting  language, 
the  jury  have  a  right  to  consider  the  character  and  standing  ^^ 
the  person  assaulted,  and  the  injury  to  his  feelings,  as  >v^w  ^s  ^^ 
injury  to  his  person,  and  then  to  give  him  such  dan\^^      ^  Vci 
view  of  all  the  circumstances,  would  be  a  just  comp^w  ^ot 
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rie  L-  -irv  act:.!  "y  surer^:  that,  if  the  injury  was  wanton, 
mll^-rc^w  crciziirrsd  in  reckless  ^nd  wilful  disregard  of  the  rights 
cc  the  rn-ir^i  rarrr.  the  jlw  allows  the  iurv  to  give  what  is 


Cilli-i  r--iiiiv^  re  exemrlarv  damages ;  that  the  law  blends  the 
ir.rir^55C<  cc  the  in j-i-^i  party  with  th^se  of  the  public,  and  per- 
mits the  ;-:ry  :rrc  ---ly  f*  ^'•"e  damages  sufficient  to  compensate 
the  rli:tri"T-  bui  il=o  t:>  our.ish  the  defendant:  that  thev  should 
S?  -k-ery  ci-:n:,:5  in  the  arrlicari:»n  of  this  rule;  that  the  law  does 
n:c  re'Ji-iir^  then  to  ^pve  exemplary  damages  in  any  case;  that 
Tihe*::  the  *iimi^es  which  the  plair.riJ  is  entitled  to  recover,  in 
oriir  t:*  c?rr.rensare  him  !:>r  the  injury  he  has  actually  suffered, 
are  su'iEcier-r  t:>  p-nish  the  defendant  and  sen-e  as  a  warning  and 
exirr.ple  t:»  others*  the  jury  ou^ht  not  to  give  more;  if  they 
th:-k  such  c.iTij.^pe?  are  n:>t  enough,  then  the  law  allon^  them  to 
aii  such  further  surri  as  »"ill  niake  it  sufficient  for  that  purpose; 
but  th;:v  should  Se  careful,  in  5xini:  the  amount,  not  to  allow 
m.-^re  than  is  just  and  reasonable,  and  not  to  allow  their  judg- 
ments t:»  Se  STk-erw-evi  bv  r^ission. 

"*The  defendants  re-quested  the  presiding  judge  to  instruct  the 
ju:>'  that,  if  th^y  f  ?und  that  the  acts  and  words  of  Jackson  were 
n?:  directiv  n.-r  ::-rl:cdlv  authDrized  nor  ratified  bv  the  defend- 
ants,  then  the  pljuntift  was  not  in  any  event  entitled  to  recover 
\-ind:ctive  or  exemplary  dania^:es  against  the  defendants,  nor 
cJLntx^es  in  the  nature  of  smart -m^ney.  But  the  presiding  judge, 
hA'."in^  already  instructed  the  jur>-  upon  what  state  of  facts  the 
pliirtift  w.^uld  be  entitled  to  such  damages,  declined  to  comply 

"  The  jury  returned  a\*erdict  for  the  plaintiff  for  $4,850.  And 
the  defendants  alleged  exceptions^'* 

G.  F.  Skefley.  for  the  plaintiff. 

P.  Baxnes.  for  the  defendants. 

Walton,  J.  —  Two  questions  are  presented  for  our  considera- 
te :»n:  nr<t,  i<  the  common  carrier  of  j>assengers  responsible  for  the 
wilful  misconduct  of  his  servant?  or.  in  other  words,  if  a  passen- 
rer  who  has  done  nothin;::  to  forfeit  his  ri^i^ht  to  civil  treatment 
is  assaulted  and  cjrosslv  insulted  bv  one  of  the  carrier's  ser\-ants, 
can  he  loDk  to  the  carrier  for  redress;  and,  secondly,  if  he  can, 
what  is  the  measure  of  relief  which  the  law  secures  to  him? 
These  are  questions  that  deeply  concern,  not  only  the  numerous 
railroad  and  steamboat  companies  engaged  in  the  transportation 
of  passengers,  but  also  the  whole  traveling  public;  and  we  have 
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lavored  to  give  them  that  consideration  which  their  great 
)rtance  has  seemed  to  us  to  demand. 

Of  the  carrier's  liability.  —  It  appears  in  evidence  that  the 
itifT  was  a  passenger  in  the  defendants'  railway  car;  that,  on 
est,  he  surrendered  his  ticket  to  a  brakeman  employed  on 
train,  who,  in  the  absence  of  the  conductor,  was  authorized 
lemand  and  receive  it;  that  the  brakeman  afterwards 
oached  the  plaintid,  and,  in  language  coarse,  profane,  and 
i\y  insulting,  denied  that  he  had  either  surrendered  or  shown 

his  ticket;  that  the  brakeman  called  the  plaintiff  a  liar, 
ged  him  with  attempting  to  avoid  the  payment  of  his  fare, 
with  having  done  the  same  thing  before,  and  threatened  to 

his  head  open  and  spill  his  brains  right  there  on  the  spot; 

the  brakeman  stepped  forward  and  placed  his  foot  upon  the 

on   which  the  plaintiff  was  sitting,  and,   leaning  over  the  [ 

ItifT,  brought  his  fist  close  down  to  his  face,  and  shaking  it  [| 

intly,  told  him  not  to  yip,  if  he  did  he  would  spot  him,  that  i 

ras  a  damned  liar,  that  he  never  handed  him   his  ticket,  that  I 

id  not  believe  he  paid  his  fare  either  way;  that  this  assault  ii 

continued  some  fifteen  or  twenty  minutes,  and  until  the  jj 

itle  sounded  for  the  next  station;    that  there  were  several  j 

engers  present  in  the  car,  some  of  whom  were  ladies,  and  i 

they  were  all  strangers  to  the  plaintiff ;  that  the  plaintiff  was  ,[ 

le  time  in  feeble  health  and  had  been  for  some  time  under  i| 

care  of  a  physician,  and  at  the  time  of  the  assault  was  reclin- 
languidly  in  his  seat;  that  he  had  neither  said  nor  done  any- 
g  to  provoke  the  assault,  that,  in  fact,  he  had  paid  his  fare, 
received  a  ticket,  and  had  surrendered  it  to  this  very  brake- 

who  delivered  it  to  the  conductor  only  a  few  minutes  before, 
vhom  it  was  afterwards  produced  and  identified;  that  the 
ndants  were  immediately  notified  of  the  misconduct  of  the 
eman.  but,  instead  of  discharging  him,  retained  him  in  his 
t;  that  the  brakeman  was  still  in  the  defendants'  employ 
n  the  case  was  tried  and  was  present  in  court  during  the  trial, 

was  not  called  as  a  witness,  and  no  attempt  was  made  to 
fy  or  excuse  his  conduct. 

pon  this  evidence  the  defendants  contend  that  they  ^  -  ■(\o't 
e,   because,  as  they  say,   the  brakeman's  assault  vi^         ^c 
itiflf  was  wilful  and  malicious,  and  was  not  directly     ^       \tfV' 
lly   authorized   by   them.     They  say   the   substar\Q_     ^0     ^ 
le   case  is   this   that  "the    master  is  not  respons\-v  Cr        * 

^\       'P 
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trespasser,  unless  by  direct  or  implied  authority  to  the  servant 
he  consents  to  the  unlawful  act." 

The  fallacy  of  this  argument,  when  applied  to  the  common  car- 
rier of  passengers,  consists  in  not  discriminating  between  the 
obligation  which  he  is  under  to  his  passenger  and  the  duty  which 
he  owes  a  stranger.  It  may  be  true  that  if  the  carrier's  servant 
wilfully  and  maliciously  assaults  a  stranger,  the  master  will  not  be 
liable ;  but  the  law  is  otherwise  when  he  assaults  one  of  his  mas- 
ter's passengers.  The  carrier's  obligation  is  to  carry  his  passenger 
safely  and  properly,  and  to  treat  him  respectfully,  and  if  he 
intrusts  the  performance  of  this  duty  to  his  servants,  the  law 
holds  him  responsible  for  the  manner  in  which  they  execute  the 
trust.  The  law  seems  to  be  now  well  settled  that  the  carrier  is 
obliged  to  protect  his  passenger  from  violence  and  insult,  from 
whatever  source  arising.  He  is  not  regarded  as  an  insurer  of  his 
passenger's  safety  against  every  possible  source  of  danger;  but 
he  is  bound  to  use  all  such  reasonable  precautions  as  human  judg- 
ment and  foresight  are  capable  of,  to  make  his  passenger's  jour- 
ney safe  and  comfortable.  He  must  not  only  protect  his 
passenger  against  the  violence  and  insults  of  strangers  and 
co-passengers,  but  a  fortiori  against  the  violence  and  insults  of 
his  own  servants.  If  this  duty  to  the  passenger  is  not  performed, 
if  this  protection  is  not  furnished,  but,  on  the  contrary,  the  pas- 
senger is  assaulted  and  insulted,  through  the  negligence  or  the 
wilful  misconduct  of  the  carrier's  servant,  the  carrier  is  necessarily 
responsible. 

And  it  seems  to  us  it  would  be  cause  of  profound  regret  if  the 
law  were  otherwise.  The  carrier  selects  his  own  servants  and  can 
discharge  them  when  he  pleases,  and  it  is  but  reasonable  that  he 
should  be  responsible  for  the  manner  in  which  they  execute  their 
trust.  To  their  care  and  fidelity  are  intrusted  the  lives  and  limbs 
and  comfort  and  convenience  of  the  whole  traveling  public,  and 
it  is  certainly  as  important  that  these  servants  should  be  trust- 
worthy as  it  is  that  they  should  be  competent.  It  is  not  suffi- 
cient that  they  are  capable  of  doing  well,  if  in  fact  they  choose 
to  do  ill ;  that  they  can  be  as  polite  as  a  Chesterfield  if,  in  their 
intercourse  with  the  passengers,  they  choose  to  be  coarse,  brutal 
and  profane.  The  best  security  the  traveler  can  have  that  these 
servants  will  be  selected  with  care  is  to  hold  those  by  whom  the 
selection  is  made  responsible  for  their  conduct. 

This  liability  of  the  master  is  very  clearly  expressed  in  a  recent 
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case  in  Massachusetts.  The  court  say  that  wherever  there  is  a 
contract  between  the  master  and  another  person,  the  master  is 
responsible  for  the  acts  of  his  servant  in  executing  that  contract, 
although  the  act  is  fraudulent  and  done  without  his  consent. 
Howe  V.  Newmarch,  12  Allen,  55.  (Paragraph  nearest  the  bot- 
tom of  the  page.) 

And  Messrs.  Angell  and  Ames,  in  their  work  on  Corporations 
(§  388,  p.  404,  8th  edition),  say:  "A  distinction  exists  as  to  the 
liability  of  a  corporation  for  the  wilful  tort  of  its  servant 
toward  one  to  whom  the  corporation  owes  no  duty  except 
such  as  each  citizen  owes  to  every  other ;  and  that  toward  one 
who  has  entered  into  some  peculiar  contract  with  the  corpora- 
tion by  which  this  duty  is  increased ;  thus  it  has  been  held  that 
a  railroad  corporation  is  liable  for  the  wilful  tort  of  its  servants 
whereby  a  passenger  on  the  train  is  injured." 

In  Brand  v.  Railroad,  8  Barb.  368,  the  court  say,  a  passenger 
on  board  a  stage-coach  or  railroad  car,  and  a  person  on  foot  in 
the  street,  do  not  stand  in  the  same  relation  to  the  carrier. 
Toward  the  one  the  liability  of  the  carrier  springs  from  a  con- 
tract, express  or  implied,  and  upheld  by  an  adequate  considera- 
tion. Toward  the  other  he  is  under  no  obligation  but  that  of 
justice  and  humanity.  Hence  a  passenger,  who  is  injured  by  a 
servant  of  the  carrier,  may  have  a  right  of  action  against  him 
when  one  not  a  passenger,  for  a  similar  injury,  would  not. 

In  Moore  v.  Railroad,  4  Gray,  465,  the  plaintiff  was  forcibly 
put  out  of  a  car  for  not  giving  up  his  ticket  or  paying  his  fare, 
when  in  fact  he  had  already  surrendered  his  ticket  to  some  one 
employed  on  the  train.  The  defendants  insisted  that  they  were 
not  responsible  for  the  misconduct  of  the  conductor;  and  further, 
that  an  action  for  an  assault  would  not  lie  against  a  corporation. 
But  the  court  held  otherwise,  and  the  plaintiff  recovered. 

In  Seymour  t;.  Greenwood,  7  Hurl.  &  Nor.  354(1),  the  plain- 
tiff was  assaulted  and  taken  out  of  the  defendant's  omnibus  by 
one  of  his  servants.     The  defendant  insisted  that  he  was  not 


X.  In  Seymour  v.  Greenwood,  7  H. 
ft  N.  354,  affirming  6  H.  &  N.  359,  a 
passenger  by  an  omnibus,  while  being 
forcibly  removed  from  it  by  a  con- 
ductor in  charge,  was  thrown  on  the 
ground  and  seriously  injured.  The 
proprietor  of  the  omnibus,  on  being 
applied  to  for   compensation,   stated 

Vol.  VIII  — 21 


that  the  passenger  was  drunk,  and  had 
refused  to  pay  his  fare.  On  cross- 
examination  the  passenger  did  not 
deny  that  he  had  been  drinking. 
Held^  that  if  the  conductor  intended  to 
put  him  safely  out  of  the  omnibus, 
there  was  evidence  that  in  so  doing  he 
was  executing  the  commands  of  the 
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liable,  because  it  did  not  appear  that  he  authorized  or  sanctioned 
the  act  of  the  servant.  But  it  was  held  in  the  exchequer  cham- 
ber, affirming  the  judgment  of  the  exchequer  court,  that  the 
jury  did  right  in  returning  a  verdict  for  the  plaintiff. 

In  R.  R.  V.  Finney,  lo  Wis.  388,  the  plaintiff  was  unlawfully 
put  out  of  a  car  by  the  conductor.  After  stating  that  it  was 
insisted,  by  the  counsel  for  the  railroad,  that  in.no  case  could  a 
cause  of  action  arise  against  the  principal  for  the  wilful  miscon- 
duct of  the  agent,  the  court  went  on  to  say,  that  after  a  careful 
examination  of  the  position,  they  were  satisfied  it  was  not  cor- 
rect ;  that  where  the  misconduct  of  the  agent  causes  a  breach  of 
the  principal's  contract,  he  will  be  liable  whether  such  miscon- 
duct be  wilful  or  merely  negligent. 

In  Railroad  v.  Vandiver,  42  Penn.  St.  365  (i),  a  passenger 
received  injuries,  of  which  he  died,  by  being  thrown  from  the 
platform  of  a  railroad  car  because  he  refused  to  pay  his  fare  or 
show  his  ticket,  he  averring  he  had  bought  one  but  could  not 
find  it.  The  evidence  showed  he  was  partially  intoxicated.  It 
was  urged  in  defense  that  if  the  passengers  death  was  the  result 
of  force  and  violence,  and  not  the  result  of  negligence,  then 
(such  force  and  violence  being  the  act  of  the  agents  alone  with- 
out any  command  or  order  of  the  company)  the  company  was 
not  responsible  therefor.  But  the  court  held  otherwise.  **  A 
railway  company,"  said  the  court,  **  selects  its  own  agents  at  its 
own  pleasure,  and  it  is  bound  to  employ  none  except  capable, 
prudent,  and  humane  men.  In  the  present  case  the  company 
and  its  agents  were  all  liable  for  the  injury  done  to  the  deceased." 

In  Weed  z/.  R.  R.,  17  N.  Y.  362,  the  jury  found  specially  that 
the  act  of  the  servant  by  which  the  plaintiff  was  injured,  was 
wilful.  The  court  held  the  wilfulness  of  the  act  did  not  defeat 
the  plaintiffs  right  to  look  to  the  railroad  company  for  redress. 

In  R.  R.  V.  Derby,  14  How.  468,  where  the  servant  of  a  rail- 
road company  took  an  engine  and  run  it  over  the  road  for  his 
own  gratification,  not  only  without  consent,  but  contrary  ta 
express  orders,  the  Supreme  Court  of  the  United  States  held 
that  the  railroad  company  was  responsible. 

proprietor,  his  master;  and  that  if  the         i.  See  this  case  reported  with  the 
injury  was  caused  by  the  conductor     Pennsylvania  cases    in    this    yolume» 
acting  without  due  care  in  executing    post 
such    command,   the    proprietor  was 
responsible. 
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In  Railway  v.  Hinds,  53  Penn.  512  (i),  a  passenger's  arm  was 
broken  in  a  fight  between  some  drunken  persons  that  forced  their 
way  into  the  car  at  a  station  near  an  agricultural  fair,  and  the 
company  was  held  responsible,  because  the  conductor  went  on 
collecting  fares,  and  did  not  stop  the  train  and  expel  the  rioters, 
or  demonstrate,  by  an  earnest  effort,  that  it  was  impossible  to 
do  so. 

In  Flint  v  Transportation  Co.,  34  Conn.  554  (2),  where  the 
plaintiff  was  injured  by  the  discharge  of  a  gun  dropped  by  some 
soldiers  engaged  in  a  scuffle,  the  court  held  that  passenger  car- 
riers are  bound  to  exercise  the  utmost  vigilance  and  care  to  guard 
those  they  transport  from  violence  from  whatever  source  arising ; 
and  the  plaintiff  recovered  a  verdict  for  $10,000. 

In  Landreaux  v.  Bell,  5  La.  O.  S.  275,  the  court  say  that  car- 
riers are  responsible  for  the  misconduct  of  their  servants  toward 
passengers  to  the  same  extent  as  for  their  misconduct  in  regard 
to  merchandise  committed  to  their  care ;  that  no  satisfactory  dis- 
tinction can  be  drawn  between  the  two  cases. 

In  Chamberlain  v.  Chandler,  3  Mason,  242,  Judge  Story 
declared  in  language  strong  and  emphatic,  that  a  passenger's  con- 
tract entitles  him  to  respectful  treatment ;  and  he  expressed  the 
hope  that  every  violation  of  this  right  would  be  visited,  in  the 
shape  of  damages,  with  its  appropriate  punishment* 

In  Nieto  t/.  Clark,  i  Cliflford,  145,  where  the  steward  of  the 
ship  assaulted  and  grossly  insulted  a  female  passenger.  Judge 
Clifford  declares,  in  language  equally  emphatic,  that  the  contract 
of  all  passengers  entitles  them  to  respectful  treatment  and  pro- 
tection against  rudeness  and  every  wanton  interference  with  their 
persons  from  all  those  in  charge  of  the  ship,  that  the  conduct  of 
the  steward  disqualified  him  for  his  situation,  and  justified  the 
master  in  immediately  discharging  him,  although  the  vessel  was 
then  in  a  foreign  port.  And  we  have  his  authority  for  saying 
that  he  has  recently  examined  the  question  with  care,  in  a  case 
pending  in  the  Rhode  Island  district,  where  the  clerk  of  a  steam- 
boat unjustifiably  assaulted  and  maltreated  a  passenger,  and  that 
he  entertains  no  doubt  of  the  carrier's  liability  to  compensate 
the  passenger  for  the  injury  thus  received,  whether  the  carrier 

I.  See  this  case  reported  with  the  2.  See  abstract  of  Flint  v.  Norwich 
Pemnsylvama  cases  in  this  volume,  &  N.  V.  Transportation  Co.,  34  Conn. 
pest,  554,  reported  in  this  volume,  p.  104, 

ante. 
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previously  authorized  or  subsequently  ratified  the  assault  or  not. 
A  report  of  the  case  will  soon  be  published.     (See  3  Clifford.) 

And  a  recent  and  well-considered  case  in  Maryland  (published 
since  this  case  has  been  pending  before  the  law  court,  and  very 
much  like  it  in  all  respects),  fully  sustains  this  view  of  the  law. 
R.  R.  V,  Blocher,  29  Md.  277(1). 

The  grounds  of  the  carrier's  liability  may  be  briefly  stated 
thus: 

The  law  requires  the  common  carrier  of  passengers  to  exercise 
the  highest  degree  of  care  that  human  judgment  and  foresight 
are  capable  of,  to  make  his  passenger's  journey  safe.  Whoever 
ci^gages  in  the  business  impliedly  promises  that  his  passenger 
shall  have  this  degree  of  care.  In  other  words,  the  carrier  is 
conclusively  presumed  to  have  promised  to  do  what,  under  the 
circumstances,  the  law  requires  him  to  do.  We  say  conclusively 
presumed,  for  the  law  will  not  allow  the  carrier  by  notice  or 
special  contract  even  to  deprive  his  passenger  of  this  degree  of 
care.  If  the  passenger  does  not  have  such  care,  but  on  the  con- 
trary is  unlawfully  assaulted  and  insulted  by  one  of  the  very  per- 
sons to  whom  his  conveyance  is  intrusted,  the  carrier's  implied 
promise  is  broken,  and  his  legal  duty  is  left  unperformed,  and  he 
is  necessarily  responsible  to  the  passenger  for  the  damages  he 
thereby  sustains.  The  passenger's  remedy  may  be  either  in 
assumpsit  or  tort,  at  his  election.  In  the  one  case  he  relies 
upon  a  breach  of  the  carrier's  common-law  duty  in  support  of  his 
action ;  in  the  other,  upon  a  breach  of  his  implied  promise.  The 
form  of  the  action  is  important  only  upon  the  question  of  dam- 
ages. In  actions  of  assumpsit,  the  damages  are  generally  limited 
to  compensation.  In  actions  of  tort  the  jury  are  allowed  greater 
latitude,  and,  in  proper  cases,  may  give  exemplary  damages. 

II.  We  now  come  to  the  second  branch  of  the  case.  What  is 
the  measure  of  relief  which  the  law  secures  to  the  injured  party ; 
or,  in  other  words,  can  he  recover  exemplary  damages?  We  hold 
that  he  can.  The  right  of  the  jury  to  give  exemplary  damages 
for  injuries  wantonly,  recklessly,  or  maliciously  inflicted,  is  as 
old  as  the  right  of  trial  by  jury  itself;  and  is  not,  as  many  seem 
to  suppose,  an  innovation  upon  the  rules  of  the  common  law. 
It  was  settled  in  England  more  than  a  century  ago. 

In  1763,  Lord  Chief  Justice  Pratt  (afterwards  Earl  of  Camden), 
with  whom  the  other  judges  concurred,  declared  that  the  jury 

I.  See  this  case  reported  with  the  Maryland  c^^es  in  this  volume, /^^j/. 
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had  done  right  in  giving  exemplary  damages.  Huckle  v. 
Money,  2  Wilson,  205  (i). 

In  another  case  the  same  learned  judge  declared  with  emphasis 
that  damages  are  designed  not  only  as  a  satisfaction  to  the 
injured  person,  but  likewise  as  a  punishment  to  the  guilty. 
Campbell's  Lives  of  the  Chancellors,  Am.  edition,  vol.  S,  p.  214. 

In  1814,  the  doctrine  of  punitive  damages  was  stringently 
applied  in  a  case  where  the  defendant,  in  a  state  of  intoxication, 
forced  himself  into  the  plaintiff's  company,  and  insolently  per- 
sisted in  hunting  upon  his  grounds.  The  plaintiff  recovered  a 
verdict  for  five  hundred  pounds,  the  full  amount  of  his  ad 
damnum^  and  the  court  refused  to  set  it  aside.  Mr.  Justice  Heath 
remarked  in  this  case  that  he  remembered  a  case  where  the  jury 
gave  five  hundred  pounds  for  merely  knocking  a  man's  hat  off, 
and  the  court  refused  a  new  trial.  It  goes,  said  he,  to  prevent 
the  practice  of  dueling,  if  juries  are  permitted  to  punish  insult 
by  exemplary  damages.  Merest  v,  Harvey,  5  Taunt.  442  (2). 
See  also,  to  the  same  effect.  Sears  v,  Lyon,  2  Starkie,  317, 
decided  in  1818  (3). 

In  1844,  Lord  Chief  Baron  Pollock  said  that  in  actions  for 
malicious  injuries,  juries  had  always  been  allowed  to  give  what 
are  called  vindictive  damages.     Doe  v.  Filliter,  13  M.  &  W.  50. 

In  1858,  in  an  action  of  trespass  for  taking  personal  property 
on  a  fraudulent  bill  of  sale,  the  defendant's  counsel  contended 

I.  The  case  of  Huckle  v.  Money,  2  tioti  for  a  new  trial  refused  to  interfere 

Wilson,  205,  was  tried  in  the  Court  of  with  the  damages,  and  sustained  the 

Common  Pleas,  in  the  year  1763.     It  verdict. 

was  an  action  of  trespass  for  assault  2.  In  Merest  v,  Harvey,  5  Taunt. 
and  imprisonment.  The  defendant  442,  i  Marsh.  139,  an  action  for  break- 
attempted  to  justify  under  the  general  ing  and  entering  the  plaintiff's  closes, 
warrant  of  a  Secretary  of  State,  com-  and  sporting  there,  under  circum- 
manding  the  apprehension  of  the  print-  stances  of  aggravation,  the  jury  gave 
ers  and  publishers  of  the  celebrated  ;£500  damages;  and  the  court  refused 
North  Briton,  number  45,  without  to  reduce  them,  though  the  plaintiff 
specifying  the  name  of  any  person  in  sustained  no  actual  pecuniary  damage. 
the  warrant.  The  court  overruled  the  3.  In  Sears  v,  Lyons,  2  Stark.  317, 
defense,  and  the  jury  gave  a  verdict  an  action  for  throwing  poisoned  barley 
for  three  huddred  pounds  damages,  upon  the  plaintiff's  premises  in  order 
The  report  of  the  case  states  that  the  to  poison  his  poultry,  it  was  held  that 
defendant  kept  the  plaintiff  in  custody  the  jury  was  not  confined  to  the  actual 
about  six  hours,  "  but  used  him  very  damages  sustained  but  might  consider 
civilly  by  treating  him  to  beef  steaks  the  malicious  intention  of  the  defend- 
and  beer,  so  that  he  suffered  very  little  ant. 
or  no  damages.**    The  court  on  a  mo- 
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that  it  was  not  a  case  for  the  application  of  the  doctrine  of 
exemplary  damages ;  but  the  court  held  otherwise.  No  doubt, 
said  Pollock,  C.  B.,  it  was  a  case  in  which  vindictive  damages 
might  be  given.     Thomas  v.  Harris,  3  H.  &  N.  961  (i). 

In  i860,  in  an  action  for  wilful  negligence,  the  defendant  con- 
tended that  the  plaintiff's  declaration  was  too  defective  to  entitle 
him  to  exemplary  damages ;  but  the  court  held  otherwise,  and 
the  judge  who  tried  the  case  remarked  that  he  was  glad  the 
court  had  come  to  the  conclusion  that  it  was  competent  for  the 
jury  to  give  exemplary  dan^ages,  for  he  thought  the  defendant 
had  acted  with  a  high  hand.  Emblem  v.  Myers,  6  H.  &  N. 
54  (2). 


1.  la  Thomas  v.  Harris,  3  H.  &  N. 
961,  where  defendant  had,  under  an 
assignment  by  an  execatrix  of  aU 
moneys  due  to  her  under  her  hus- 
band's will,  seized  and  sold  the  stock 
upon  the  plaintiff's  farm,  claiming 
under  a  bill  of  sale  to  her  by  a  former 
occupier  of  the  stock  then  on  the  farm, 
as  security  for  money  advanced  by 
her,  and  the  plaintiff  had  repeatedly 
applied  to  the  defendant  in  vain  for  ac- 
counts of  his  claim,  and  there  was  no 
satisfactory  evidence  as  to  whether  the 
original  debt  was  subsisting,  and  the 
sale  included  many  things  which 
the  defendant  must  have  known  were 
not  in  the  bill  of  sale  at  all,  and  there 
were  circumstances  of  great  aggrava- 
tion; it  was  held  that  it  was  rightly 
left  to  the  jury  whether  they  believed 
the  debt  to  be  due,  and  whether  it  was 
due  to  the  assignor,  as  executrix,  and 
that  if  not  they  should  find  for  the 
plaintiff,  and  that  it  was  a  proper  case 
for  vindictive  damages;  and  they, 
having  given  beyond  the  full  value  of 
the  stock  seized,  more  than  double  that 
value  by  way  of  damages,  the  court 
was  reluctant  to  interfere,  although 
they  thought  the  amount  excessive, 
and  recommended  a  compromise. 

2.  Emblem  v,  Myers,  6  H.  &  N.  54, 
30  L.  J.  Exch.  71,  8  W.  R.  665,  was  an 
action  for  wrongfully  and  injuriously 


pulling  down  a  building  adjoining  the 
plaintiff's  stable,  in  a  negligent  and 
improper  manner,  and    with  such  a 
want  of  proper  care  that,  by  reason 
thereof,  a  piece  of  timber  fell  upon  his 
stable  and  destroyed  the  roof,  and  by 
reason  of  the  negligence,  carelessness 
and  unskilf  ulness,  part  of  the  building 
fell  upon  and  injured  his  horse.     Evi- 
dence  was  given  showing  that  the  de- 
fendant had  acted  wilfully  and  with 
the  object  of  forcing  the  plaintiff  to 
give    up    possession    of    the    stable. 
Ileld^  that  the  jury  was  properly  di- 
rected,  that    if    the  defendant    acted 
with  a  high  hand,  wilfully  and  with 
the  object  of  getting  the  plaintiff  out 
of  possession,  the  damages  should  be 
higher  than  if  the  injury  was  the  re- 
sult of    pure    negligence.    Held  also^ 
that  in  an  action  for  a  wrong,  whether 
arising  out  of  a  trespass  or  a  negligent 
act,  the  jury,  in   estimating  the  dam- 
ages, may  take  into  consideration  all 
the  circumstances  attending  the  com- 
miltal  of  the  wrong.     Held  also^  that 
in  an   action   for  a  wilful  negligence 
the  jury  may  take  into  consideration 
the  motives  of  the  defendant,  and  if  the 
negligence  is  accompanied  with  a  con- 
tempt of  the  plaintiff's  rights  and  con- 
veniences the  jury  may  give  exem- 
plary damages. 
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Damages  exemplary  "  is  now  a  familiar  title  in  the  best  Eng- 
lish law  reports.     See  6  H.  &  N.  969. 

It  was  the  firmness  with  which  Lord  Camden  (then  Chief  Jus- 
tice Pratt)  maintained  and  enforced  the  right  of  the  jury  to  punish 
with  exemplary  damages  the  agents  of  Lord  Halifax  (then  Secre- 
tary of  State)  for  the  illegal  arrest  of  the  publishers  of  the  North 
Briton,  that  made  him  so  immensely  popular  in  England.  Nearly 
or  quite  twenty  of  those  cases  appear  to  have  been  tried  before 
him  in  all  of  which  enormous  damages  were  given,  and  in  not  one 
of  them  was  the  verdict  set  aside.  In  one  of  the  cases  a  verdict 
for  a  thousand  pounds  was  returned  for  a  mere  nominal  imprison- 
ment at  the  house  of  the  officer  making  the  arrest,  and  the  court 
refused  to  set  it  aside.  Beardmore  v.  Carrington,  2  Wilson, 
244(1). 

"  After  this,"  says  Lord  Campbell,  in  his  Lives  of  the  Chan- 
cellors," he  became  the  idol  of  the  nation.  Grim  representations 
of  him  laid  down  the  law  from  sign-posts,  many  busts  and  prints 
of  him  were  sold  not  only  in  the  streets  of  the  metropolis,  but  in 
the  provincial  towns;  a  fine  portrait  of  him,  by  Sir  Joshua  Rey- 
nolds, with  the  flattering  inscription,  "in  honor  of  the  zealous 
asserter  of  English  liberty  by  law,"  was  placed  in  the  Guildhall  of 
the  city  of  London ;  addresses  of  thanks  to  him  poured  in  from 
all  quarters;  and  one  of  the  sights  of  London  which  foreigners 
went  to  see  was  the  gpreat  Lord  Chief  Justice  Pratt." 

In  this  country  perhaps  Lord  Camden  is  better  known  as  one 
of  the  able  English  statesmen  who  so  eloquently  defended  the 
American  colonies  against  the  unjust  claim  of  the  mother  country 
to  tax  them.  Lord  Campbell  says  some  portions  of  his  speeches 
upon  that  subject  are  still  in  the  mouths  of  schoolboys.  But  in 
England  his  immense  popularity  originated  in  his  firm  and  vigor- 
ous enforcement  of  the  doctrine  of  exemplary  damages.     And 

I.    If]   Beardmore  v,   Carrington,  2  showed  that  no  violence  was  offered  to 

Wilson.  244,  the  court  sustained  a  ver-  the  person  of  the  plaintiff,  and  that  his 

diet  for  a  much  larger  amount  under  wife  was  permitted  to  be  with   him, 

similar    circumstances    to    those    in  and  that  he  was  permitted  to  go  to  any 

Huckle  V.  Money,  supra.     In  this  case,  part  of  the  defendant's  house,  while  he 

che  plaintiff's  house  had  been  entered  was  confined  there.     The  court  decided 

mnd  his  books  and  papers  seized,  and  that  the  jury  had  a  right  to  give  vin- 

lie  had  been  imprisoned  for  six  days  in  dictive  damages  in  these  cases,  because 

tlie  defendant's  bouse.     The  same  jus-  of  the  outrage  on  the  plaintiffs  in  vio- 

tlficatlon  was  set  up  as  a  defense,  and  lating  their  right  of  personal  liberty 

overruled,  and  the  jury  gave  a  thou-  and  personal  security. 
sand  pounds  damages.     The  evidence 
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we  cannot  discover  that  the  legality  of  his  rulings  in  this  partic- 
ular was  ever  seriously  called  in  question.  On  the  contrary,  we 
find  it  admitted  by  his  political  opponents  that  he  was  a  profound 
jurist  and  an  able  and  upright  judge,  tlis  stringent  enforcement 
of  the  right  of  the  jury  to  punish  flagrant  wrongs  with  exemplary 
damages,  arrested  not  only  great  abuses  then  existing,  but  it  has 
had  a  salutary  influence  ever  since.  It  won  for  him  the  title  of 
the  "asserter  of  English  liberty  by  law." 

In  this  country  the  right  of  the  jury  to  give  exemplary  dam- 
ages has  been  much  discussed.  It  seems  to  have  been  first 
opposed  by  Mr.  Theron  Metcalf  (afterwards  reporter  and  judge 
of  the  Supreme  Court  of  Massachusetts),  in  an  article  published 
in  3  Amercan  Jurist,  387,  in  1830.  The  substance  of  this  article 
was  afterwards  inserted  in  a  note  to  Mr.  Greenleafs  work  on 
Evidence.  Mr.  Sedgwick,  in  his  work  on  Damages,  took  the 
opposite  view,  and  sustained  his  position  by  the  citation  of 
numerous  authorities.  Professor  Greenleaf  replied  in  an  article 
in  the  Boston  Law  Reporter,  vol.  9,  p.  529.  Mr.  Sedgwick 
rejoined  in  the  same  periodical,  vol.  10,  p.  49.  Essays  on  differ- 
ent sides  of  the  question  were  also  published  in  3  American  Law 
Magazine,  N.  S.  537,  and  4  American  Law  Magazine,  N.  S.  61. 
But  notwithstanding  this  formidable  opposition,  the  doctrine 
triumphed,  and  must  be  regarded  as  now  too  firmly  established 
to  be  shaken  by  anything  short  of  legislative  enactments.  In 
fact  the  decisions  of  the  courts  are  nearly  unanimous  in  its 
favor. 

In  a  case  in  the  Supreme  Court  of  the  United  States,  Mr. 
Justice  Grier,  in  delivering  the  opinion  of  the  court  said,  it  is  a 
well-established  principle  of  the  common  law  that  in  all  actions  for 
torts  the  jury  may  inflict  what  are  called  punitive  or  exemplary 
damages,  having  in  view  the  enormity  of  the  offense  rather  than 
the  measure  of  compensation  to  the  plaintiff.  '*We  are  aware," 
the  judge  continues,  ''that  the  propriety  of  this  doctrine  has  been 
questioned  by  some  writers;  but  if  repeated  judicial  decisions  for 
more  than  a  century  are  to  be  received  as  the  best  exposition  of 
what  the  law  is,  the  question  will  not  admit  of  argument."  Day 
V.  Woodworth,  13  How.  363. 

In  a  case  in  North  Carolina,  the  court  refer  to  the  note  in 
Professor  Greenleafs  work  on  Evidence,  and  say  that  it  is  very 
clearly  wrong  with  respect  to  the  authorities;  and  in  their  judg- 
ment wrong  on  principle ;  that  it  is  fortunate  that  while  juries 
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endeavor  to  give  ample  compensation  for  the  injury  actually 
received,  they  are  also  allowed  such  full  discretion  as  to  make 
verdicts  to  deter  others  from  flagrant  violations  of  social  duty. 
And  the  same  court  hold  that  the  wealth  of  the  defendant  is  a 
proper  circumstance  to  be  weighed  by  the  jury,  because  a  thou- 
sand dollars  may  be  a  less  punishment  to  one  man  than  a  hun- 
dred dollars  to  another.  In  one  case  the  same  co4rt  sustained  a 
verdict  which  in  terms  assessed  the  actual  damages  at  $ioo,  and 
the  exemplary  damages  at  $i,ooo.  The  court  held  it  was  a  good 
verdict  for  $i,ioo.  Pendleton  v.  Davis,  i  Jones  (N.  C.)  98; 
McAulay  v.  Birkhead,  13  Iredell,  28;  Gilreath  v.  Allen,  10 
Iredell,  67. 

In  fact.  Professor  Greenleaf  is  himself  an  authority  for  the 
doctrine  of  exemplary  damages.  Speaking  of  the  action  for 
assault  and  battery,  he  says  the  jury  are  not  confined  to  the  mere 
corporal  injury,  but  may  consider  the  malice  of  the  defendant, 
the  insulting  character  of  his  conduct,  the  rank  in  life  of  the  sev- 
eral parties,  and  all  the  circumstances  of  the  outrage,  and  there- 
upon award  such  exemplary  damages  as  the  circumstances  may 
in  their  judgment  require.     2  Greenleaf  on  Ev.,  §  89. 

But  if  the  great  weight  of  Professor  Greenleaf *s  authority  were 
to  be  regarded  as  opposed  to  the  doctrine,  we  have,  on  the  other 
hand,  the  gpreat  weight  of  Chancellor  Kent's  opinion  in  favor  of 
it.  He  says,  surely  this  is  the  true  and  salutary  doctrine.  And 
after  reviewing  the  English  cases  he  continues  by  saying  it  can- 
not be  necessary  to  multiply  instances  of  its  application ;  that  it 
is  too  well  settled  in  practice,  and  too  valuable  in  principle,  to 
be  called  in  question.  Tillotson  v.  Cheetham,  3  Johnson,  56  and 
64. 

This  brief  review  of  the  doctrine  of  exemplary  damages  is  not 
so  much  for  the  purpose  of  establishing  its  existence,  as  to  cor- 
rect the  erroneous  impression  which  some  members  of  the  legal 
profession  still  seem  to  entertain  that  it  is  a  modern  invention, 
not  sanctioned  by  the  rules  of  the  common  law.  We  think  every 
candid-minded  person  must  admit  that  it  is  no  new  doctrine ; 
that  its  existence  as  a  fundamental  rule  of  the  common  law  has 
been  recognized  in  England  for  more  than  a  century;  that  it  has 
been  there  stringently  enforced  under  circumstances  which  would 
not  have  allowed  it  to  pass  unchallenged,  if  any  pretext  could 
have  been  found  for  doubting  its  validity;  and  that  in  this 
country,  notwithstanding  an  early  and   vigorous  opposition,  it 


830  AMERICAN  Negligence  Cases. 

has  steadily  progressed,  and  that  the  decisions  of  the  courts  are 
now  nearly  unanimous  in  its  favor.  It  was  sanctioned  in  this 
State,  after  a  careful  and  full  review  of  the  authorities,  in  Pike  v, 
Dilling,  48  Me.  539,  and  cannot  now  be  regarded  as  an  open 
question. 

But  it  is  said  that  if  the  doctrine  of  exemplary  damages  must 
be  regarded  as  established  in  suits  against  natural  persons  for 
their  own  wilful  and  malicious  torts,  it  ought  not  to  be  applied 
to  corporations  for  the  torts  of  their  servants,  especially  where 
the  tort  is  committed  by  a  servant  of  so  low  a  grade  as  a  brake- 
man  on  a  railway  train,  and  the  tortious  act  was  not  directly  nor 
impliedly  authorized  nor  ratified  by  the  corporation :  and  several 
cases  are  cited  by  the  defendant's  counsel,  in  which  the  courts 
seem  to  have  taken  this  view  of  the  law;  but  we  have  carefully 
examined  these  cases,  and  in  none  of  them  was  there  any  evi- 
dence that  the  servant  acted  wantonly  or  maliciously ;  they  were 
simply  cases  of  mistaken  duty;  and  what  these  same  courts 
would  have  done  if  a  case  of  such  gross  and  outrageous  insult  had 
been  before  them,  as  is  now  before  us,  it  is  impossible  to  say;  and 
long  experience  has  shown  that  nothing  is  more  dangerous  than 
to  rely  upon  the  abstract  reasoning  of  courts,  when  the  cases 
before  them  did  not  call  for  the  application  of  the  doctrines 
which  their  reasoning  is  intended  to  establish. 

We  have  given  to  this  objection  much  consideration,  as  it  was 
our  duty  to  do,  for  the  presiding  judge  declined  to  instruct  the 
jury  that  if  the  acts  and  words  of  the  defendant's  servant  were 
not  directly  nor  impliedly  authorized  nor  ratified  by  the  defendant, 
the  plaintiff  could  not  recover  exemplary  damages.     We  confess 
that  it  seems  to  us  that  there  is  no  class  of  cases  where  the 
doctrine  of  exemplary  damages  can  be  more  beneficially  applied 
than  to  railroad  corporations  in  their  capacity  of  common  carriers 
of  passengers ;  and  it  might  as  well  not  be  applied  to  them  at  all 
as  to  limit  its  application  to  cases  where  the  servant  is  directly  or 
impliedly  commanded  by  the  corporation  to  maltreat  and  insult 
a  passenger,  or  to  cases  where  such  an  act  is  directly  or  impliedly 
ratified ;  for  no  such  cases  will  ever  occur.     A  corporation  is  an 
imaginary  being.     It  has  no  mind  but  the  mind  of  its  servants ; 
it  has  no  voice  but  the  voice  of  its  servants;  and  it  has  no  hands 
with  which  to  act  but  the  hands  of  its  servants.     All  its  schemes 
of  mischief,  as  well  as  its  schemes  of  public  enterprise,  are  con- 
ceived by  human  minds  and  executed  by  human  hands;  and  these 
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minds  and  hands  are  its  servants'  minds  and  hands.  All 
attempts,  therefore,  to  distinguish  between  the  guilt  of  the  serv- 
ant and  the  g^ilt  of  the  corporation ;  or  the  malice  of  the  servant 
and  the  malice  of  the  corporation ;  or  the  punishment  of  the 
servant  and  the  punishment  of  the  corporation,  is  sheer  nonsense ; 
and  only  tends  to  confuse  the  mind  and  confound  the  judgment. 
Neither  guilt,  malice,  nor  suffering  is  predicable  for  this  ideal 
existence  called  a  corporation.  And  yet  under  cover  of  its  name 
and  authority  there  is  in  fact  as  much  wickedness,  and  as  much 
that  is  deserving  of  punishment,  as  can  be  found  anywhere  else. 
And  since  these  ideal  existences  can  neither  be  hung,  imprisoned, 
whipped,  nor  put  in  the  stocks,  —  since  in  fact  no  corrective 
influence  can  be  brought  to  bear  upon  them  except  that  of 
pecuniary  loss,  —  it  does  seem  to  us  that  the  doctrine  of  exem- 
plary  damages  is  more  beneficial  in  its  application  to  them,  than 
in  its  application  to  natural  persons.  If  those  who  are  in  the 
habit  of  thinking  that  it  is  a  terrible  hardship  to  punish  an  inno- 
cent corporation  for  the  wickedness  of  its  agents  and  servants, 
will  for  a  moment  reflect  upon  the  absurdity  of  their  own 
thoughts,  their  anxiety  will  be  cured.  Careful  engineers  can  be 
selected  who  will  not  run  their  trains  into  open  draws ;  and  care- 
ful baggagemen  can  be  secured,  who  will  not  handle  and  smash 
trunks  and  band-boxes  as  is  now  the  universal  custom ;  and  con- 
ductors and  brakemen  can  be  had  who  will  not  assault  and 
insult  passengers;  and  if  the  courts  will  only  let  the  verdicts  of 
upright  and  intelligent  juries  alone,  and  let  the  doctrine  of  exem- 
plary damages  have  its  legitimate  influence,  we  predict  these 
great  and  growing  evils  will  be  very  much  lessened,  if  not  entirely 
cured.  There  is  but  one  vulnerable  point  about  these  ideal  exist- 
ences, called  corporations ;  and  that  is,  the  pocket  of  the  monied 
power  that  is  concealed  behind  them ;  and  if  it  is  reached  they 
will  wince.  When  it  is  thoroughly  understood  that  it  is  not 
profitable  to  employ  careless  and  indifferent  agents,  or  reckless 
and  insolent  servants,  better  men  will  take  their  places,  and  not 
before. 

It  is  our  judgment,  therefore,  that  actions  against  corporations, 
for  the  willful  and  malicious  acts  of  their  agents  and  servants  in 
executing  the  business  of  the  corporation,  should  not  form  excep- 
tions to  the  rule  allowing  exemplary  damages.  On  the  contrary, 
we  think  this  is  the  very  class  of  cases,  of  all  others,  where  it  will 
do  the  most  good,  and  where  it  is  most  needed.     And  in  this 
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conclusion  we  are  sustained  by  several  of  the  ablest  courts  in  the 
country. 

In  a  case  in  Mississippi,  the  plaintiff  was  carried  400  yards 
beyond  the  station  where  he  had  told  the  conductor  he  wished  to 
stop;  and  he  requested  the  conductor  to  run  the  train  back,  but 
the  conductor  refused,  and  told  the  plaintiff  to  get  off  the  train 
or  he  would  carry  him  to  the  next  station.  The  plaintiff  got  off 
and  walked  back,  carrying  his  valise  in  his  hand.  The  plaintiff 
testified  that  the  conductor's  manner  toward  him  was  insolent* 
and  the  defendants  having  refused  to  discharge  him,  the  jury 
returned  a  verdict  for  $4,500,  and  the  court  refused  to  set  it 
aside.  They  said  the  right  of  the  jury  to  protect  the  public  by 
punitive  damages,  and  thus  prevent  these  great  public  blessings 
from  being  converted  into  the  most  dangerous  nuisances,  was 
conclusively  settled ;  and  they  hoped  the  verdict  would  have  a 
salutary  influence  upon  their  future  management.  Railroad,  in 
Error  v.  Hurst,  36  Miss.  660. 

In  New  Hampshire,  in  an  action  against  this  identical  road, 
where,  through  gross  carelessness,  there  was  a  collision  of  the 
passenger  train  with  a  freight  train,  and  the  plaintiff  was  thereby 
injured,  the  judge  at  nisi  prius  instructed  the  jury  that  it  was  a 
proper  case  for  exemplary  damages ;  and  the  full  court  sustained 
the  ruling,  saying  it  was  a  subject  in  which  all  the  traveling  public 
were  deeply  interested,  that  railroads  had  practically  monopolized 
the  transportation  of  passengers  on  all  the  principal  lines  of 
travel,  and  there  ought  to  be  no  lax  administration  of  the  law  in 
such  cases;  and  that  it  would  be  difficult  to  suggest  a  case  more 
loudly  calling  for  an  exemplary  verdict.  (If  mere  carelessness, 
however  gross,  calls  loudly  for  an  exemplary  verdict,  what  shall 
be  said  of  an  injur}'  that  is  wilful  and  grossly  insulting  ?)  Hop- 
kins V,  At.  &  St.  Lawrence  R.  R.,  36  N.  H.  9. 

Judge  Redfield,  in  his  very  able  and  useful  work  on  railways, 
expresses  the  opinion  that  there  is  quite  as  much  necessity  for 
holding  these  companies  liable  to  exemplary  damages  as  their 
agents.  He  says  it  is  difficult  to  perceive  why  a  passenger,  who 
suffers  indignitj'  and  insult  from  the  conductor  of  a  train,  should 
be  compelled  to  show  an  actual  ratification  of  the  act,  in  order 
to  subject  the  company  to  exemplary  damages.  2  Redfield  on 
Railways,  231,  note.  But  if  such  a  ratification  is  necessary,  he 
thinks  the  corporation,  which  is  a  mere  legal  entity,  inappreciable 
ta  sense,  should  be  regarded  as  always  present  in  the  person  of 
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Its  servant,  and  as  directing  and  ratifying  the  servant's  acts  within 
the  scope  of  his  employment,  and  thus  be  made  responsible  for 
his  wilful  misconduct,     i  Redfield  on  Railways,  515  et  seq. 

And  in  a  recent  case  in  Maryland  (published  since  this  case  has 
been  pending  before  the  law  court),  a  case  in  all  respects  very 
similar  to  the  one  we  are  now  considering,  the  presiding  judge 
was  requested  to  instruct  the  jury  that  the  plaintiff  was  not 
entitled  to  recover  vindictive  or  punitive  damages  from  the 
defendants,  unless  they  expressly  or  impliedly  participated  in  the 
tortious  act,  authorizing  it  before  or  approving  it  after  it  was 
committed;  but  the  presiding  justice  refused  so  to  instruct  the 
jury,  and  the  full  court  held  that  the  request  was  properly 
rejected;  that  it  was  settled  that  where  the  injury  for  which  com- 
pensation in  damages  is  sought,  is  accompanied  by  force  or 
malice,  the  injured  party  is  entitled  to  recover  exemplary  damages. 
Railroad  v.  Blocher,  27  Md.  277(1). 

But  the  defendants  say  that  the  damages  awarded  by  the  jury 
are  excessive,  and  they  move  to  have  the  verdict  set  aside  and  a 
new  trial  granted  for  that  reason.  That  the  verdict  in  this  case 
is  highly  punitive,  and  was  so  designed  by  the  jury,  cannot  be 
doubted ;  but  by  whose  judgment  is  it  to  be  measured  to  deter- 
mine whether  or  not  it  is  excessive  ?  What  standard  shall  be 
used?  It  is  a  case  of  wanton  insult  and  injury  to  the  plain- 
tiff's character  and  feelings  of  self-respect,  and  the  damages 
can  be  measured  by  no  property  standard.  It  is  a  case  where 
the  judgment  will  be  very  much  influenced  by  the  estima- 
tion  in  which  character,  self-respect,  and  freedom  from  insult 
are  held.  To  those  who  set  a  very  low  value  on  character, 
and  think  that  pride  and  self-respect  exist  only  to  become 
objects  of  ridicule  and  sport,  the  damages  will  undoubtedly 
be  considered  excessive.  It  would  not  be  strange  if  some  such 
persons,  measuring  the  sensibilities  of  others  by  their  own 
low  standard,  should  view  this  verdict  with  envy,  and  regret 
that  somebody  will  not  assault  and  insult  them,  if  such  is  to 
be  the  standard  of  compensation.  While  others,  who  feel  that 
character  and  self-respect  are  above  all  price,  more  valuable  than 
life  itself  even,  will  regard  the  verdict  as  none  too  large.  We 
repeat,  therefore,  that  it  is  a  case  where  men's  judgments  will 
be  likely  to  differ.     And  suppose  the  court  is  of  opinion  that  the 

I.  See  this  case  reported  with  the  Maryland  CAMt^  in  this  yolMvat,  post. 
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damages  in  this  case  are  greater,  much  greater  even,  than  they 
would  have  awarded,  does  it  therefore  follow  that  the  judgment 
of  the  court  is  to  be  substituted  for  that  of  the  jury  ?  By  no 
means.  It  is  the  wisdom  of  the  law  to  suppose  that  the  judg- 
ment of  the  jury  is  more  likely  to  be  right  than  the  judgment  of 
the  court,  for  it  is  to  the  former  and  not  to  the  latter  that  the 
duty  of  estimating  damages  is  confided.  Unless  the  damages 
are  so  large  as  to  satisfy  the  court  that  the  verdict  was  not  the 
result  of  an  honest  exercise  of  judgment,  they  have  no  right  to 
set  it  aside. 

A  careful  examination  of  the  case  fails  to  satisfy  us  that  the 
jury  acted  dishonestly,  or  that  they  made  any  mistake  in  their 
application  of  exemplary  dams^es.  We  have  no  doubt  that  the 
highly  punitive  character  of  their  verdict  is  owing  to  the  fact 
that,  after  Jackson's  misconduct  was  known  to  the  defendants, 
they  still  retained  him  iri  their  service.  The  jury  undoubtedly 
felt  that  it  was  due  to  the  plaintiff,  and  due  to  every  other  trav- 
eller upon  that  road,  to  have  him  instantly  discharged;  and  that 
to  retain  him  in  his  place,  and  thus  shield  and  protect  him  against 
the  protestation  of  the  plaintiff,  made  to  the  servant  himself  at 
the  time  of  the  assault,  that  he  would  lose  his  place,  was  a  prac- 
tical ratification  and  approval  of  the  servant's  conduct,  and  would 
be  so  understood  by  him  and  by  every  other  servant  on  the  road. 
And  when  we  consider  the  violent,  long-continued,  and  grossly 
insulting  character  of  the  assault ;  that  it  was  made  upon  a  person 
in  feeble  health,  and  was  accompanied  by  language  so  coarse, 
profane,  and  brutal ;  that  so  far  as  appears  it  was  wholly  unpro- 
voked ;  we  confess  we  are  amazed  at  the  conduct  of  the  defend- 
ants in  not  instantly  discharging  Jackson.  Thus  to  shield  and 
protect  him  in  his  insolence,  deeply  implicated  them  in  his  g^ilt. 
It  was  such  indifference  to  the  treatment  the  plaintiff  had 
received,  such  indifference  to  the  treatment  that  other  travelers 
might  receive,  such  indifference  to  the  evil  influence  which  such 
an  example  would  have  upon  the  servants  of  this  and  other  lines 
of  public  travel,  that  we  are  not  prepared  to  say  the  jury  acted 
unwisely  in  making  their  verdict  highly  punitive.  We  cannot 
help  feeling  that  if  we  should  interfere  and  set  it  aside,  our 
action  would  be  most  unfortunate  and  detrimental  to  the  public 
interests.  On  the  contrary,  if  we  allow  it  to  stand,  we  cannot 
doubt  that  its  influence  will  be  salutary.  It  will  be  an  impressive 
lesson  to  these  defendants,  and  to  the  managers  of  other  lines  of 
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public  travel,  of  the  risk  they  incur  when  they  retain  in  their 
service  servants  known  to  be  reckless,  ill-mannered,  and  unfit  for 
their  places.  And  it  will  encourage  those  who  may  suffer  insult 
and  violence  at  the  hands  of  such  servants,  not  to  retaliate  or 
attempt  to  become  their  own  avengers,  as  is  too  often  done,  but 
to  trust  to  the  law  and  to  the  courts  of  justice  for  the  redress  of 
their  grievances.  It  will  say  to  them,  be  patient  and  law-abiding, 
and  your  redress  shall  surely  come,  and  in  such  measure  as  will 
not  add  insult  to  your  previous  injury. 

On  the  whole  we  cannot  doubt  that  it  is  best  for  all  concerned 
that  this  verdict  be  allowed  to  stand. 

We  see  nothing  in  the  rulings  or  charge  of  the  presiding  judge 
of  which  the  defendants  can  justly  complain.  And  there  is 
nothing  to  satisfy  us  that  the  jury  were  prejudiced  or  unduly 
biased ;  or  that  they  made  any  mistake  either  as  to  the  facts  or 
the  law.  Our  conclusion,  therefore,  is,  that  the  exceptions  and 
motion  must  be  overruled. 

Motion  and  exceptions  overruled. 

Appleton,  Ch.  J.;  DiCKERSON,  Barrows,  and  Danforth, 
J.  J.,  concurred. 

Tapley»  J*,  dissented  from  the  judgment  on  the  question  of 
damages  and  reviewed  the  question  at  some  length,  citing  many 
authorities,  among  them  being  McManus  v.  Crickett,  i  East, 
io6;  Wright  V.  Wilcox,  19  Wend.  343;  Richmond  Turnpike  Co. 
V.  Vanderbilt,  i  Hill,  480;  Hibbard  v.  N.  Y.  &  Erie  R.  R.  Co., 
IS  N.  Y.  455;  Weed  v,  Panama  R.  R.  Co.,  17  N.  Y.  362; 
Parsons  v,  Winchell,  5  Cush.  592 ;  Southwick  v.  Estes,  7  Cush. 
385;  Phila.,  Wilm.  &  Bait.  R.  R.  Co.  v.  Langley,  21  How.  202; 
Phila.  &  Reading  R.  R.  Co.  v.  Derby,  14  How.  468 ;  Evans.  & 
Crawf.  R.  R.  Co.  v.  Baum,  26  Ind.  70(8  Am.  Neg.  Cas.  201, 
ante)\  Roe  v.  Birkenhead,  etc.,  R.  R.  Co.,  7  Eng.  Law  &  Eq.  547; 
Hagan  v.  Prov.  &  Wore.  R.  R.,  3  R.  I.  188;  R.  R.  Co.  v.  Fin- 
ney, ID  Wis.  388;  Turner  z/.  North  Beach,  etc.,  R.  R.  Co,.  34  Cal. 
594  (8  Am.  Neg.  Cas.  49,  ante)\  Clark  v,  Newson,  i  Exch.  131 ; 
McKeon  v.  Citizens'  R'y  Co.,  42  Mo.  79;  Louis.  &  P.  R.  R.  Co.  v. 
Smith,  2  Duval  (Ky.)  556;  Hill  v.  New  Orleans,  OpelousasR.  R. 
Co.,  II  La.  292;  Keen  v.  Lezardie,  8  La.  26;  Jeffersonville  R.  R. 
Co.  V,  Refers,  28  Ind.  i  (8  Am.  Neg.  Cas.  207,  2oZ^ante)\  Detroit 
Daily  Post  Co.  v.  McArthur,  16  Mich.  447 ;  Kline  v.  Central  Pac. 
R.  R.  Co.,  37  Cal.  400  (8  Am.  Neg.  Cas.  58,  ante)\  Wardrobe  v. 
California  Stage  Co.,  7  Cal.  118;  Moody  v,  McDonald,  4  Cal.  297; 
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McLellan  v.  Cumberland  Bank,  24  Me.  566;  Hopkins  v.  Atlan- 
tic &  St.  L.  R.  R.  Co.,  36  N.  H.  I ;  Chestnut  Hill  Turnpike  v. 
Rutter,  4S.  &  R.  6;  Heim  v.  McCaughan,  32  Miss.  18;  Bait. 
&  O.  R.  R.  Co.  V.  Blocher,  27  Md.  277 ;  Gaither  v.  Blowers,  1 1 
Md.  552;  McNamara  v.  King,  2  Gilm.  436;  McTavish  v.  Car- 
roll, 13  Md.  439. 


HANSON  V.  EUROPEAN  AND  NORTH  AMERICAN 

RAILWAY  COMPANY. 

Supreme  Judicial  Courts  Maine ^  1^3- 

[Reported  in  62  Me.  84.] 

MASTER  LIABLE  FOR  ACTS  OF  SERVANT.  —  Passenger  carriers  are 
responsible  for  the  misconduct  of  their  servants.  Railroad  companies  as 
well  as  other  common  carriers  are  responsible  for  assaults  and  batteries 
committed  by  their  employees  upon  passengers. 

ASSAULT— RIGHT  TO  RESIST.  —  If  the  servant  is  first  assaulted  he  may 
defend  himself.  If  he  is  resisted  in  the  performance  of  any  duty,  he  may 
use  force  sufficient  to  overcome  the  resistance.  But  the  assault  being  over 
or  the  resistance  ended,  he  cannot  pursue  and  punish  the  wrongdoer. 

RULES  AND  REGULATIONS.  —  If  a  passenger  violates  the  reasonable  rules 
of  the  company,  after  notice  of  the  rules,  the  carrier  has  the  right  to  rescind 
contract  and  refuse  to  carry  him  further,  but  he  has  no  right  to  maltreat 
him  while  continuing  to  perform  the  contract  for  his  conveyance. 

ASSAULT  BY  BRAKEM AN  —  DAMAGES.  —  Where  an  altercation  ensued 
between  plaintiff  and  a  brakeman  as  to  the  carriage  of  a  dog.  and  plaintiff 
was  assaulted  by  the  brakeman  with  a  poker,  inflicting  severe  injuries,  a 
verdict  for  $4,000  damages  was  not  excessive. 

On  exceptions  and  motion  for  new  trial.  Judgment  far  plain- 
tiff  for  $^,000  affirmed. 

"Trespass  commenced  by  writ  dated  September  i,  1871,  for 
injuries  received  March  22,  1871,  by  the  plaintiff  at  the  hands  of 
William  Foster,  then  a  brakeman  in  the  employ  of  the  defend- 
ant. Ad  damnum  $10,000.  The  plaintiff,  a  man  forty-three 
years  old,  a  lumberman,  and  proprietor  of  the  Mansion  House  in 
Bangor,  left  his  lumbering  camp  to  come  to  that  city  upon  the 
22d  day  of  March,  1871,  over  the  European  and  North  Ameri- 
can Railway,  intending  that  '  his  faithful  dog  shall  bear  him  com- 
pany." He  testified  that  he  took  the  train  at  Mattawamkeag 
about  four  o'clock  in  the  morning,  his  dog  entering  the  passenger 
car  with  him  without  caution  or  objection  from  anybody  as  to 
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the  animal  going  in  there ;  that  soon  after  the  cars  started,  the 
brakeman,  Foster,  came  in,  and  as  he  stooped  to  put  some  wood 
in  the  stove  discovered  the  dog  lying  under  a  seat,  and  after 
inquiring  whose  it  was,  said  it  was  no  place  for  him.  and  he 
'must  get  off  this  car;'  at  the  same  time  taking  hold  of  him  and 
dragging  him  out  into  the  alley ;  that  the  plaintiff  thereupon  said 
if  he  would  wait  till  they  arrived  at  Winn,  he  would  take  the  dog 
off  himself,  but  that  he  could  not  let  the  dog  be  put  off  while  the 
train  was  in  motion ;  that  when  he  first  addressed  Foster,  he 
clapped  his  hand  on  Foster's  shoulder  saying,  'my  friend,  what 
b  the  trouble  ?'  to  which  Foster  replied  *the  dog  must  get  off;' 
that,  upon  the  plaintiff's  repeating  that  the  dog  could  not  be 
removed  while  the  train  was  moving,  Foster  rose  right  up  and 
grabbed  Hanson  by  the  breast ;  whereupon  he  took  Foster  by 
the  shoulder  and  set  him  down  on  a  seat  running  parallel  with 
the  side  of  the  car,  and  told  him  to  sit  there ;  that  Foster  drew 
his  feet  up  and  kicked  plaintiff,  breaking  the  pane  of  glass  behind 
him  in  doing  so,  but  not  releasing  himself ;  that  Foster  asked 
who  was  going  to  pay  for  that  glass,  and  Hanson  said  Foster 
should;  that  Foster  then  asked  Hanson  to  let  him  up,  and  plaintiff 
said  he  would  if  Foster  would  behave  himself ;  and  on  his  saying 
he  would,  the  plaintiff  permitted  him  to  rise,  and  turned  round 
to  go  and  resume  his  own  seat :  when,  while  his  back  was  towards 
Foster,  he  suddenly  received  severe  blows  with  a  poker  (which 
Foster  had  taken  frcm  the  other  side  of  the  car  where  it  lay  by 
the  stove)  about  the  head  and  shoulders,  one  being  directly  over 
the  eye;  which  blows  constituted  the  assault  and  battery,  for 
which  this  suit  was  brought. 

"The  medical  testimony  was  that  Mr.  Hanson  had  a  severe 
wound  upon  the  temple,  and  two  more  upon  the  top  of  his  head, 
the  external  table  of  the  skull  was  cracked,  and  his  e}'es  badly 
affected,  indicating  danger  of  palsy  of  the  optic  nerve  and  entire 
loss  of  its  functions." 

There  was  a  verdict  and  judgment  for  plaintiff  for  $4,000. 

Wilson  &  Woodward,  for  plaintiff. 

Charles  P.  Stetson  and  J.  W.  Emery,  for  defendants. 

Walton^  J.  —  Passenger  carriers  are  responsible  for  the  mis- 
conduct of  their  servants.  Railroad  companies,  as  well  as  other 
earners  of  passengers,  are  responsible  for  assaults  and  batteries 
committed  by  their  employees  upon  passengers.  Bryant  v.  Rich, 
106  Mass.  180,  where  the  case  of  Goddard  v.  Grand  Trunk  R'y 
Vol.  VIII  — 22 
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Co.,  57  Me,  202,  is  dted,  and  the  carriers'  liability,  as  there 
declared,  approved  (i). 

This  lesponsibility  of  course  rests  upon  the  assumption  that 
the  battery  cannot  be  justified.  If  it  can  be,  no  responsibility 
attaches  to  any  one.  If  it  cannot  be,  both  the  servant  and  the 
carrier  are  liable. 

If  the  servant  is  first  assaulted,  he  may  defend  himself.  If  he 
is  resisted  in  the  performance  of  any  duty,  he  may  use  force  suffi- 
cient to  overcome  the  resistance.  But  the  assault  being  over,  or 
the  resistance  ended,  he  cannot  pursue  and  punish  the  wrongdoer. 

The  rule  applicable  to  such  cases  is  this,  that  when  a  prima 
facu  case  of  assault  and  battery  is  sought  to  be  justified,  it  is 
incumbent  upon  the  one  who  justifies,  to  show  that  no  more 
force  was  used  than  the  exigencies  of  the  case  called  for.  The 
force  used  must  be  suitable  in  kind  and  reasonable  in  degree, 
otherwise  the  justification  fails.  Rogers  v.  Waite,  44  Me.  275 ; 
Brown  i'.  Gordon,  i  Gray,  182;  Com.  v.  Clark,  2  Met.  23;  2 
Greenl.  Ev.  §  98. 

It  is  the  duty  of  the  conductor,  and  other  employees  upon  a 
train  of  cars  to  treat  the  passengers  with  civility,  and  to  abstain 
from  all  unnecessary  violence  toward  them.  It  is  also  the  duty 
of  passengers  to  observe  the  rules  and  regulations  of  the  com- 
pany, and  to  conduct  themselves  generally  so  as  not  to  incite 
uncivil  treatment,  nor  provoke  violence. 

But  it  is  not  true  that  disobedience  to  the  rules  of  the  company 
will  operate  as  a  license  to  the  employees  to  maltreat  a  passen- 
ger. If  a  passenger  persists  in  violating  the  reasonable  rules  of 
the  company,  after  notice  of  the  rules,  and  a  request  to  him  not 
to  act  contrary  to  them,  the  carrier  will  have  a  right  to  rescind 
the  contract  for  his  conveyance,  and  refuse  to  carry  him  further. 
But  he  will  have  no  right  to  maltreat  him  while  continuing  to 
perform  the  contract  for  his  conveyance. 

Nor  is  it  true  that  an  uncivil  word  by  a  passenger  at  the  begin- 
ning of  his  journey,  will  justify  the  carrier's  servants  in  treating 
him  with  insolence  to  the  end  of  it.  Nor  is  it  true  that  an 
assault,  or  resistance  to  the  performance  of  a  duty,  will  justify  the 
servant  in  pursuing  and  punishing  the  passenger,  after  the  assault 
or  resistance  is  over.  If  he  does,  he  makes  the  carrier  as  well  as 
himself,  liable  for  the  injury. 

I.  See  Goddard  v.  Grand  Trunk  R'y  Co.,  57  Me.  ao2,  preceding  case  reported 

in  this  volume. 
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Iw  therefore,  it  be  true,  as  the  defendants  contend,   that  the 

plaintiff  was  the  aggressor,  that  he  first  assaulted  the  brakeman 

and  resisted  him  in  the  performance  of  a  legitimate  duty,  it  was 

still   a    question  of  fact  for  the  jury  to  determine,  whether  the 

brakeman  did  not  use  greater  violence  than  the  exigencies  of  the 

case   demanded;   whether  he  did  not  pursue  the  plaintiff,  and 

mflict    the  blows  upon  his  head  with  the  iron  poker,  after  the 

latter   h^j  ceased  his  assault,  had  ceased  his  resistance,  and  was 

returning  ^q  j^jg  seat  with  his  back  to  the  brakeman.     Under  the 

instructions  of  the  court  the  jury  must  have  so  found,  or  they 

could    riot  have  returned  a  verdict  for  the  plaintiff ;  and  in   our 

judginent  the  evidence  fully  justified  the  finding. 

^^*"   are  we  satisfied  that  the  damages  assessed  by  the  jury  are 
so  clearly  excessive  as  to  justify  us  in  setting  aside  their  verdict, 
ll  \5  true  that  the  damages  are  large,  but  it  is  equally  true  that 
tiae  mjury  was  a  severe  one. 

^  right  of  the  jury  to  give  exemplary  damages  in  this  class 
oi  cases  was  first  declared  in  Pike  v.  Billing,  48  Me.  539.  The 
'''ttoie  doctrine  of  exemplary  damages  was  again  fully  and  care- 
fully examined  in  Goddard  v.  Grand  Trunk  Ry  Co.,  57  Me.  202, 
^d  its  application  to  railroad  companies  for  the  wilful  and 
niaJicious  acts  of  their  servants  affirmed.  It  is  not  now  an  open 
question  in  this  State,  and  will  not  be  further  discussed. 

We  think  the  case  was  submitted  to  the  jury  upon  correct 

principles  of  law,  and  that  their  verdict  is  neither  against  law,  nor 

the  weight  of  evidence ;    nor  are  we  satisfied  that  the  damages 

are  so  clearly  excessive  as  to  justify  us  in  setting  the  verdict  aside 

on  that  ground.     The  verdict  must  therefore  stand. 

Motion  and  exceptions  overruled. 

Appleton,  Ch.  J.,  Cutting,  Dickerson  and  Barrows,  JJ., 
concurred. 

REPRESENTATIONS  OF  TICKET  AGENT  —  LIABILITY 
OF  RAILROAD.  —  In  an  action  for  wrongful  ejection  from  a  train, 
it  appeared  that  plaintiff  relied  upon  the  representations  of  the 
ticket  agent  as  to  a  stop-over  ticket,  and  purchased  a  ticket  for  the 
whole  distance  he  desired  to  go.  On  the  second  day  his  ticket  was 
refused  by  the  conductor  on  the  ground  that  the  ticket  was  stamped 
"  for  this  day  only,"  and  demanded  fare,  which  plaintiff  refusing  to 
pay  be  was  put  off  the  train.  Exceptions  were  taken  to  the  admis- 
sion of  evidence  as  to  the  representations  made  by  the  ticket  agent. 
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but  on  appeal  these  were  oyerruled,  the  evidence  being  admissible, 
and  it  was  held  that  the  conductor  having  been  informed  as  to  what 
the  ticket  agent  said,  was  not  justified  in  ejecting  the  plaintiff  with- 
out first  offering  to  return  the  excess  fare  or  to  deduct  from  fare 
demanded.  Judgment  for  plaintiff  for  $450  af&rmed.  Supreme 
Judicial  Court,  Maine,  1873,  BURN  HAM  V.  GRAND  TRUNK 
RAILWAY  COMPANY,  63  Me.  298  (i). 


DISORDERLY  CONDUCT  OF  PASSENGER  — EXPULSION 
FROM  STREET  CAR.  —  Where  it  appeared  that  a  passenger  who 
was  expelled  from  a  street  car,  had  used  profane  language  towards 
the  conductor,  it  was  held  that  such  conduct  on  the  part  of  the  pas- 
senger did  not  entitle  him  to  recover  punitive  damages,  and  verdict 
for  plaintiff  for  $1,187.27  was  set  aside,  his  ejection  from  the  car 
being  justified  by  his  disorderly  conduct.  Supreme  Judicial  Court, 
Maine,  1895,  ROBINSON  V.  ROCKLAND,  THOMASTON  AND 
CAMDEN  STREET  RAILWAY,  87  Me.  387. 


I.  Among  other  actions  arising  out 
of  Assaults  Upon  and  Ejection  of 
Passengers,  etc.,  in  Maine ^  are  the 
following: 

State  v,  Goold  (1865),  53  Me.  279, 
(Defendant  was  a  conductor  on  the 
Grand  Trunk  Railroad,  and,  while  act- 
ing in  that  capacity,  forcibly  expelled 
a  passenger  from  the  train.  He  was 
found  guilty  on  an  indictment  for  as- 
sault and  battery.  Held^  on  appeal, 
that  where  passenger  refused  to  pay 
fare,  having  neglected  to  purchase 
ticket,  the  conductor  was  justified  in 
putting  him  o£f  at  a  regular  station. 
New  trial  granted.) 

Dryden  V,  Grand  Trunk  R*y  of 
Canada  (1872),  60  Me.  512  (action  for 
wrongful  ejection  from  train;  ticket 
presented  after  day  of  date  of  issue; 


held^  that  railroad  tickets  stamped 
*'  good  for  this  day  only  "  were  good 
for  six  years  in  Maine;  judgment  for 
plalntiflf  for  $200  affirmed). 

Carpenter  v.  Grand  Trunk  R'y 
Co.  (1881),  72  Me.  388,  was  similar  to 
the  Dryden  Case,  supra^  but  the  ques- 
tion at  issue  arises  from  the  fact  that 
the  expulsion  from  the  cars  in  this  case 
occurred  in  Canada  and  not  in  Maine. 
Plaintiff  obtained  verdict  for  $200.  On 
appeal,  reversed  and  new  trial 
granted. 

Keeley  v.  Boston  and  Maine  R.  R. 
Co.  (1878),  67  Me.  163  (a  ticket  pur- 
chased for  passage  one  way  does  not 
entitle  purchaser  to  passage  in  a  direc- 
tion the  reverse  of  that  shown  on  the 
ticket;  ejection  legal;  plaintiff  non- 
suited.) 
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BALTIMORE  AND  OHIO  RAILROAD  COMPANY  V. 

BLOCHER. 

Court  of  Appeals^  Maryland^  April  Term^  i86j, 
[Reported  in  27  Md.  277.] 

CARRIER  AND  PASSENGER  — TICKET— EJECTION. —  A  railroad  com- 
pany has  the  right  to  require  a  passenger  to  purchase  his  ticket  and  pre- 
sent it  when  demanded,  as  evidence  of  his  title  to  a  seat  in  the  cars,  and  in 
case  of  refusal  the  conductor  has  the  right  to  compel  the  passenger  to  leave 
the  cars. 

SAME  —  RULES.  —  The  passenger  being  obliged  to  conform  to  the  regulations 
prescribed  by  the  carriers,  so  far  as  to  enable  them  to  avoid  imposition,  a 
corresponding  duty  is  imposed  upon  the  latter,  to  show  all  becoming  cour- 
tesy towards  passengers,  in  demanding  the  evidence  of  their  compliance 
with  such  rules. 

CONDUCTORS  — SCOPE  OF  AUTHORITY.  — A  railroad  corporation  is 
liable  for  any  abuse  of  the  authority  of  its  conductors,  whether  of  omis- 
sion or  commission,  in  the  line  of  duty  of  collecting  fare  or  taking  up 
tickets. 

EXEMPLARY  DAMAGES.  — Where  injury  is  accompanied  with  force  or  mal- 
ice, exemplary  damages  may  be  recovered. 

INSTRUCTIONS  — ERROR. —  Instructions  given  on  part  of  plaintiff  and 
defendant  which  are  inconsistent  with  each  other  are  erroneous. 

Appeal  from  the  Circuit  Court  for  Allegany  County.  The 
facts  appear  in  the  opinion.    Judgment  reversed. 

Thomas  J.  McKaig,  Jr.,  and  Thomas  J.  McKaig,  for 
appellants. 

J.  H.  Gordon,  for  appellee. 

Bowie,  Ch.  J.  —  This  appeal  presents  an  action  for  damages, 
brought  by  the  appellee  against  the  appellants  for  injuries  sustained 
by  him  as  a  passenger.  The  nar.  avers,  in  substance,  that  the 
appellants,  being  a  corporation  owning  a  railroad  between  Cum- 
berland and  Baltimore  for  the  transportation  of  passengers,  the 
appellee  was  received  as  a  passenger,  to  be  conveyed  from  Cum- 
berland to  Baltimore,  and  paid  the  regular  compensation  estab- 
lished therefor  by  the  appellants ;  by  reason  whereof  the  appellants 
were  bound  to  convey  the  appellee  safely,  etc.,  and  to  treat  him 
civilly  and  properly,  but  the  appellants  had  rude  and  incompetent 
servants  on  the  train,  who  abused  and  injured  the  appellee, 
dragged  him  from  his  seat  and  extorted  from  him  money  beyond 
the  established  compensation,  and  other  wrongs. 

The  defendants  pleaded  not  guilty,  on  which  issue  was  joined. 
Three  exceptions  were  taken  by  the  appellants,  the  first  of  which 
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was  abandoned  at  the  argument  in  this  court.  The  second  was 
taken  to  the  exclusion  of  evidence  offered  by  the  appellants ;  and 
the  third,  to  the  granting  of  the  appellee's  prayer,  and  the  rejec- 
tion of  certain  enumerated  prayers  of  the  appellants. 

At  the  trial,  among  other  things,  the  appellee  proved  the  pur- 
chase of  a  ticket  from  Cumberland  to  Baltimore,  at  the  office  of 
the  appellants  in  the  former  place.  That  after  traveling  five  or 
ten  miles  on  the  way,  the  conductor  asked  for  his  ticket,  which 
was  then  delivered  to  him.  After  passing  Martinsburg,  it  was 
again  demanded  by  the  conductor,  and  on  being  told  he  had 
delivered  it  to  him,  a  difficulty  ensued,  when,  under  threat  of 
expulsion,  he  was  compelled  to  pay  the  additional  fare  from 
Martinsburg  to  Baltimore ;  the  conductor  giving  him  a  certificate 
of  such  payment. 

The  appellee  further  proved  that  the  attention  of  those  in  the 
car  and  around  was  called  to  the  dispute,  and  some  of  them  got 
up  on  their  feet  and  stood  around. 

The  appellants  proved  by  the  conductor,  that  on  that  evening 
he  went  through  the  train,  and  took  up  all  tickets  to  Martinsbui^ 
inclusive.  There  were  very  few  on  the  express  train,  not  more 
than  half  a  dozen.  After  leaving  Martinsburg,  he  went  through 
the  train  to  take  up  the  tickets  to  Harpers  Ferry ;  he  came  to  the 
appellee,  who  said  his  ticket  was  to  Baltimore,  and  that  he,  the 
conductor,  had  taken  it  up.  A  controversy  then  ensued,  the  result 
of  which  was  the  payment  of  the  additional  sum,  upon  the  con- 
ductor's giving  a  certificate  of  its  payment.  The  appellants  then 
proved  the  mode  of  keeping  and  distributing  the  tickets  at  the 
Cumberland  office. 

It  was  proposed  by  the  appellants  to  ask  the  witness  what  was 
the  system  adopted  at  all  other  stations  on  the  road,  and  whether, 
in  the  working  of  this  system,  mistakes  had  or  had  not  frequently 
occurred  by  giving  the  wrong  ticket,  but  the  appellee  objected, 
and  the  court  refused  to  permit  the  question  to  be  answered,  to 
which  the  appellants  excepted.  This  constituted  their  second 
bill  of  exceptions. 

The  ruling  of  the  court  in  this  bill  of  exceptions  seems  entirely 
correct.  No  objection  is  made  to  it  in  the  appellants'  brief ;  it 
appears  to  have  been  tacitly,  if  not  expressly,  conceded  to  be  right. 
It  was  not  competent  for  the  defendants  to  exonerate  themselves 
in  whole,  or  in  part,  by  proving  mistakes  on  the  part  of  their  own 
agents. 
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The  appellee's  prayer  affirms  that  if  he  paid  the  usual  fare  for 
a  seat  in  the  cars  from  Cumberland  to  Baltimore,  and  took  his 
seat,  and  was  interrupted  by  any  of  the  agents  of  the  appellants 
without  any  fault  on  his  part,  and  was  required,  and  under  threat 
of  expulsion,  compelled  to  pay  extra  compensation,  he  was 
entitled  to  recover  such  damages  as  were  reasonable  and  proper 
under  all  the  circumstances  of  the  case ;  in  estimating  which,  the 
jury  were  not  limited  by  the  actual  amount  of  pecuniary  damages 
sustained  by  him,  but  might  give  damages  for  the  injured  feel- 
ings, and  degradation  of  character,  which  might  have  resulted 
from  his  exposure  to  the  observation  of  the  persons  around  him, 
or  from  his  treatment  by  the  agents  of  the  defendants. 

The  propositions  of  the  appellants'  prayers  were  substantially 
as  follows  : 

1st.  If  the  appellee  had  not  a  ticket  for  Baltimore,  but  only 
to  Martinsburg,  he  was  not  entitled  to  recover. 

2d.  If,  owing  to  his  own  mistake  or  negligence,  or  the  mistake 
or  negligence  of  the  ticket  agent  to  Cumberland,  the  appellee 
accepted  a  ticket  to  Martinsburg  only,  he  was  not  entitled  to 
recover,  unless  the  jury  believed  the  agent  was  an  incompetent 
officer,  or  designedly  and  wilfully  gave  the  ticket  to  Martinsburg, 
with  intent  to  injure  and  defraud  the  appellee. 

3d.  That  if  the  conductor  did  not  behave  wantonly  or  violently 
towards  the  appellee,  and  was  neither  rude  nor  incompetent,  and 
the  ticket  presented  by  the  appellee  to  the  conductor  was  a  ticket 
for  Martinsburg,  and  not  to  Baltimore,  and  the  conductor  used 
no  more  force  than  was  necessary  to  compel  or  induce  the  appellee 
to  pay  the  fare  or  leave  the  cars,  the  appellee  was  not  entitled  to 
recover,  unless  the  jury  believe  that  the  ticket  agent  at  Cumber- 
land acted  fraudulently,  knowingly  and  designedly,  in  selling  the 
ticket,  and  the  appellants  sanctioned  it  at  the  time  or  since. 

4th.  If  the  jury  believe-  the  appellee  had  not  a  ticket  from 
Cumberland  to  Baltimore,  but  only  to  Martinsburg,  the  conductor 
had  a  right  to  require  him  to  pay  the  regular  fare  from  Martins- 
burg to  Baltimore,  or  to  leave  the  cars,  and  to  use  whatever  force 
was  necessary  to  compel  him  to  leave  the  cars  in  case  he  refused 
to  pay  the  regular  fare. 

5th.  If  the  jury  believe  the  appellants  charged  and  received 
from  the  appellee  more  than  a  reasonable  reward  and  established 
compensation  for  passenger  fare  from  Baltimore  to  Cumberland, 
there  being  no  proof  in  the  cause  to  show  what  was  the  fare  from 
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Baltimore  to  Cumberland,  the  appellee  was  not  entitled  to  recover 
the  said  sum  of  three  dollars  and  seventy  cents  in  that  form  of 
action,  unless  the  jury  shall  also  believe  that  unnecessary  force 
was  used  by  the  conductor  in  exacting  the  fare  from  the  appellee. 

6th.  That  under  the  pleadings  in  the  cause,  the  appellee  was 
only  entitled  to  recover  damages  for  the  unnecessary  force  used 
or  injury  suffered  by  the  appellee  personally,  in  compelling  him 
to  pay  the  additional  fare ;  unless  they  believe  that  the  appellee 
had  and  delivered  to  the  conductor  a  passenger  ticket  from  Cum- 
berland to  Baltimore,  and  not  a  ticket  from  Cumberland  to 
Martinsburg. 

7th.  If  the  jury  believe  the  conductor  caught  the  appellee 
violently,  etc.,  by  the  collar,  and  dragged  him  from  his  seat  while 
a  passenger  in  the  train,  the  appellee  is  not  entitled  to  recover  for 
the  same  in  this  action  against  the  appellants,  unless  they  believe 
the  appellants  authorized  the  act  or  adopted  and  justified  it,  since 
its  committal. 

8th.  That  if  the  jury  believe  that  the  conductor  wrongfully 
extorted  from  the  appellee  the  fare  from  Martinsburg  to  Balti- 
more, after  the  appellee  had  surrendered  his  ticket,  etc.,  the 
appellee  was  not  entitled  to  recover  vindictive  or  punitive  dam- 
ages from  the  appellants,  unless  they  expressly  or  impliedly  par- 
ticipated in  the  tortious  act,  authorizing  it  before,  or  approving  it 
after  it  was  committed. 

Although  there  was  no  averment  in  the  nar,  of  the  purchase  of 
a  ticket,  to  entitle  the  plaintiff  to  his  seat  in  the  cars,  and  to  trans- 
portation on  the  railroad,  from  Cumberland  to  Baltimore,  or  aver- 
ment of  rules  or  regulations  requiring  the  same,  and  compliance 
therewith,  yet  the  evidence  offered  on  both  sides  established  the 
existence  of  such  a  system ;  and  the  plaintiff,  to  support  the  issue 
joined  on  his  part,  proved  the  purchase  of  a  ticket  at  Cumber- 
.  land  for  Baltimore.  Under  these  circumstances,  the  prayers  sub- 
mitted must  be  supposed  to  be  based  on  the  rights  and  obligations 
growing  out  of  that  system.  The  appellee's  prayer  omits  all  refer- 
ence to  the  ticket  system  (unless  the  words  **  without  any  fault  on 
his  part"  imply  as  much),  and  relies  entirely  upon  the  payment 
of  the  fare  as  entitling  him  to  transportation,  without  molestation. 
This  defect  is  supposed  to  by  cured  by  the  fourth  prayer  of  the 
appellants,  which  was  granted.  The  right  of  the  appellants  to 
require  the  passenger  to  purchase  his  ticket  and  present  it  when 
demanded,  as  evidence  of  his  title  to  a  seat,  and  of  the  conductor 
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to  compel  the  passenger  to  leave  the  cars  in  case  he  refused,  is 
fully  recognized  in  that  instruction ;  but  the  discrepancy  between 
this  proposition  and  that  contained  in  the  plaintiff's  prayer  is  so 
broad  as  to  be  hardly  reconcilable. 

The  words  "and  without  any  fault  on  his  part/'  in  the  appel- 
lee's prayer,  are  too  general,  vagfue,  and  indefinite  to  be  regarded 
as  a  recognition  of  the  same  right.  The  theories  of  these  prayers 
"Vitvt  prima  facie  directly  opposed.  The  jury  could  not,  without 
disregarding  one  or  the  other,  come  to  any  correct  conclusion. 
According  to  the  ruling  of  this  court  in  Adams  v,  Capron  et  aLy 
21  Md.  1 86,  and  in  Haney  v.  Marshall,  9  Md.  215,  this  conflict 
between  the  prayers  is  error,  as  it  was  calculated  to  mislead  the 
jury  —  leaving  them  in  doubt  which  should  control.  The  pas- 
senger being  obliged  to  conform  to  the  regulations  prescribed  by 
the  carriers,  so  far  as  to  enable  them  to  avoid  imposition,  a  corre- 
sponding duty  is  imposed  upon  the  latter  to  show  all  becoming 
courtesy  towards  passengers,  in  demanding  the  evidence  of  their 
compliance  with  such  rules. 

The  conductors  and  employees  of  the  corporation  represent 
them  in  the  dischai^e  of  these  functions,  and  being  in  the  line  of 
their  duty  in  collecting  the  fare  or  taking  up  tickets,  the  corpora- 
tion is  liable  for  any  abuse  of  their  authority  whether  of  omission 
or  commission  —  vide  Redfield  on  Railways  381,  note  6,  and 
authorities  there  cited.  The  Court  was  therefore  right  in  reject- 
ing so  much  of  the  defendants'  prayers  as  limited  their  liability  to 
such  tortious  acts  of  their  agents  as  they  had  either  previously 
authorized  or  subsequently  approved. 

The  first  and  second  prayers  of  the  appellants  omit  all  reference 
to  the  behavior  of  the  conductor,  in  using  force  and  violence 
more  than  necessary  for  the  occasion,  and  was  therefore  properly 
refused. 

The  third  prayer  of  the  appellants  was  correct  in  its  general 
theory,  but  they  were  not  prejudiced  by  its  refusal,  as  the  fourth 
prayer,  which  was  granted,  contained  the  same  law,  without  the 
qualifications  attached. 

The  sixth  prayer  of  the  appellants  was  erroneous,  in  omitting 
to  include  in  the  estimate  of  damages,  the  sum  extorted  from  the 
plaintiff,  if  the  jury  should  find  the  plaintiff  had  and  delivered  to 
the  conductor  the  proper  ticket. 

The  seventh  and  eighth  prayers,  requiring  the  plaintiff  to  prove 
either  previous  authority  or  subsequent  approval,  of  the  acts  of 
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the  conductor,  to  render  the  appellants  liable,  were  properly 
rejected  for  reasons  before  assigned. 

The  prayer  of  the  appellee  claims  compensation  for  injury  to 
his  feelings  and  degradation  of  character.  The  appellants'  eighth 
prayer  affirms  he  is  not  entitled  to  recover  vindictive  or  punitive 
damages  against  the  company,  unless  they  expressly  or  impliedly 
participated  in  the  tort,  by  authorizing  it  before,  or  approving  it 
after. 

We  have  already  declared  our  opinion  on  the  latter  branch  of 
this  proposition.  This  court,  in  the  case  of  Gaither  v.  Blowers, 
II  Md.  552,  said,  that  where  the  injury  was  accompanied  with 
force  or  malice,  the  injured  party  might  recover  exemplary  dam- 
ages. The  action  being  trespass  vi  et  armis  or  in  that  character, 
the  jury  were  authorized  to  give  whatever  damages  the  evidence 
showed  the  immediate  consequences  of  the  wrong  warranted,  and 
which  necessarily  resulted  from  the  act  complained  of.  2  Green- 
leaf's  Ev.,  §  89;  McNamara  v.  King,  2  Gilman,  436;  2  Green- 
leaf's  Ev.,  254;  McTavish  v,  Carroll,  13  Md.  439. 

It  results  from  the  preceding  review  of  the  prayers  of  the  appel- 
lants and  appellee,  that  the  court  below  erred  in  granting  the 
prayer  of  the  latter,  in  the  particulars  mentioned,  and  in  refusing 
the  third  prayer  of  the  appellants ;  in  consequence  of  which,  the 
judgpnent  below  must  be  reversed  and  procedendo  awarded. 

Judgment  reversed  ^XiA  procedendo  awarded. 


EXCURSION  TICKET  —  REFUSAL  TO  PAY  FARE  — EJEC- 
TION FROM  TRAIN.  — In  an  action  to  recover  damages  for  being 
ejected  from  a  train  of  defendants,  defendant  obtained  judgment 
in  the  Baltimore  City  Court,  from  which  plaintiff  appealed.  On 
appeal  the  court  (per  Bryan,  J.)  said:  **  A  passenger  has  a  right  to 
be  conveyed  in  the  cars  of  a  railroad  company  without  making  any 
special  contract  for  transportation.  Upon  payment  of  the  usual 
fare,  the  company  is  bound  to  convey  him,  and  is  under  all  the  obli- 
gations imposed  by  law  on  common  carriers,  so  far  as  they  relate  to 
the  transportation  of  him  as  a  passenger.  It  is  competent  to  vary 
these  obligations  by  a  special  agreement,  on  valuable  consideration, 
between  the  passenger  and  the  company.  But  if  the  passenger 
chooses  to  do  so,  he  may  stand  on  his  legal  rights,  and  elect  to  be 
carried  to  his  destination  without  making  any  special  contract.  The 
mere  purchase  of  a  ticket  does  not  constitute  a  contract.  Before  the 
ordinary  liability  of  the  railroad  company  can  be  varied,  there  must 
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be  a  consent  of  the  passenger,  founded  on  valuable  consideration. 
The  ticket  ordinarily  is  only  a  token,  showing  that  the  passenger 
has  paid  his  fare.     But  where  the  ticket  is  sold  at  less  than  the  usual 
rates,  on  the  condition  that  it  shall  not  be  used  after  a  limited  time, 
if  the  passenger  accepts  and  uses  the  ticket,  he  makes  a  contract 
with  the  company  according  to  the  terms  stated,  and  the  reduction 
in  the  fare  is  the  consideration  for  his  contract.     It  is  true,  he  pays 
his  fare  before  he  receives  the  ticket,  but  if  he  has  been  misled  or 
misinformed  by  the  seller  of  the  ticket,  as  to  its  terms,  he  has  a  right 
to  return  the  ticket  and  receive  back  his  money.      The  railroad 
company  agrees  to  carry  him  at  the  reduced  rate,  upon  the  conditions 
stated  on  the  face  of  his  ticket;  if  he  agrees  to  those  terms  the  con- 
tract is  consummated ;  but  he  cannot  take  advantage  of  the  reduction 
of  the  rate  and  reject  the  terms  on  which  alone  the  reduction  was 
made.     In  this  case  the  plaintiff  made  the  journey  to  Ferryman's, 
under  the  terms  mentioned  in  the  ticket.     There  was  evidence  that 
he  did  not  read  the  ticket.     He  used  it  and  thereby  availed  himself 
of  the  advantage  conferred  by  the  diminished  rates.     He  had  an 
ample  opportunity  to  read  it  if  he  had  chosen  to  do  so.     He  could 
not,  on  any  principle,  hold  the  railroad  company  to  any  terms  except 
those  stated.     If  there  was  a  contract,  these  terms  were  embraced 
ia  it,  if  there  was  no  contract,  he  had  no  right  to  the  reduction  in 
the  fare.     After  availing  himself  of  this  reduction,  it  was  too  late 
for  him  to  allege  that  he  did  not  know  on  what  terms  the  reduction 
was  made;   when  he  had  an  ample  opportunity  of  learning  them 
from  the  ticket  in  his  possession.     The  plaintiff  was  required  to 
leave  the  cars  at  Back  River  station,  on  his  journey  back  to  Balti- 
more from  Ferryman's.     After  he  had  left  the  cars  and  while  on  the 
platform  he  offered  to  pay  the  conductor  his  fare  from  that  station 
to  Baltimore,  but  the  conductor  refused  to  give  him  admission  to 
the  cars.     The  plaintiff  had  already  accomplished  a  portion  of  the 
return  journey  to  Baltimore  without  paying  his  fare.     He  clearly 
was  not  entitled  to  be  conveyed  from  Ferryman's  to  Baltimore  with- 
out paying  fare  for  the  whole  distance.     If  he  had  been  carried  from 
Back  River  station  to  Baltimore,  on  payment  of  the  fare  only  from 
that  place,  he  would  have  escaped  payment  of  a  portion  of  the  fare; 
and  so,  in  fact,  he  would  have  accomplished  the  return  trip  at  a 
reduced  rate.     The  company  was  under  no  obligation  to  carry  him 
for  less  than  the  full  rate  for  the  whole  distance,  and  so  he  was 
properly  excluded  from  the  cars.     The  judgment  must  be  affirmed." 
Court  of  Appeals,   Maryland,    1883,      PENNINGTON   V.    PHI  LA- 
DELPHIA,  WILMINGTON    AND    BALTIMORE   R.   R.   CO.,   62 
Md.  95. 
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PHILADELPHIA,  WILMINGTON  AND  BALTIMORE 
RAILROAD  COMPANY  v.  CAROLINE  HOEFLICH 
AND  PHILIP  HOEFLICH,  HER  Husband. 

Court  of  AppecUsy  Maryland^  April  Term^  1884. 
[Reported  in  62  Md.  300. 1 

REFUSAL  TO  PAY  FARE  FOR  CHILD  — RIGHT  TO  EJECT.  —  Where  a 
passenger  on  a  train  has  paid  fare  for  himself,  but  refuses  to  pay  fare  for  a 
child  in  his  charge,  the  conductor  may  eject  both  persons  upon  refusal  to 
pay  fare  for  child. 

CONDUCTOR.  — A  conductor  has  no  right  to  hold  a  female  passenger  respon- 
sible for  child's  fare,  where  he  has  knowledge  that  the  father  of  the  child  is 
in  the  car,  or  could  have  learned  so  by  proper  inquiry. 

EJECTION  FROM  TRAIN  —  DAMAGES.  —  Where  a  passenger  is  wrongfully 
ejected  from  a  train  she  is  entitled  to  recover  such  damages  as  the  jury 
might  think,  under  all  the  circumstances,  a  proper  compensation  for  the 
unlawful  invasion  of  a  passenger's  rights,  and  for  injury  to  person  and 
feelings. 

PUNITIVE  DAMAGES  —  INSTRUCTION.  —  Where  the  act  of  ejection, 
although  wrongful  in  itself,  is  committed  in  the  discharge  of  duty,  or  with- 
out any  evil  or  bad  intention,  punitive  damages  cannot  be  recovered,  and 
an  instruction  that  if  the  act  complained  of  was  deliberately  and  forcibly 
done,  punitive  damages  might  be  awarded,  was  reversible  error. 

Appeal  from  judgment  for  plaintiffs  in  the  Court  of  Common 
Pleas.    Judgment  affirmed. 

''This  action  was  brought  by  the  appellees  against  the  appel- 
lant, to  recover  damages  for  ejecting  the  female  plaintiff  from  a 
car  on  its  road. 

**  Exception.  —  The  testimony  being  closed  on  both  sides,  the 
plaintiffs  offered  the  two  following  prayers : 

**  I.  If  the  jury  find  from  the  evidence  that  the  female  plaintiff, 
on  or  about  the  first  of  October,  1882,  purchased  a  ticket  entitling 
her  to  transportation  over  the  defendant's  railroad  from  Balti- 
more to  Magnolia  station,  and  that  while  traveling  on  said  ticket 
along  with  her  father  and  younger  sister,  the  conductor  demanded 
fare  for  the  child,  which  was  not  paid  by  either  the  female  plaintiff 
or  the  father  and  that  the  conductor  knew  that  the  man  who  was 
traveling  in  company  with  the  plaintiff  and  her  sister  was  their 
father,  and  a  proper  person  to  take  charge  of  the  child,  or  by  the 
exercise  of  reasonable  care  under  all  the  circumstances,  might  have 
so  known ;  and  shall  further  find  that  before  reaching  Magnolia 
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station,  the  female  plaintiff,  while  properly  conducting  herself  on 
said  train,  and  after  the  conductor  had  taken  up  her  ticket,  was 
forcibly  ejected  from  the  cars  by  the  defendant's  agents,  then  the 
plaintiffs  are  entitled  to  recover. 

"2.  If  the  jury  find  for  the  plaintiffs  under  their  first  prayer, 
then  they  should  award  such  damages  as  will,  under  all  the  cir- 
cumstances of  the  case,  compensate  the  female  plaintiff  for  the 
injury  to  her  person  and  feelings  suffered  by  reason  of  the  unlaw- 
ful acts  of  the  defendant ;  and  if  they  believe  that  said  unlawful 
acts  were  deliberately  and  forcibly  done,  then  they  may  give  such 
exemplary  damages  as  they  may  consider  a  proper  punishment 
for  the  conduct  of  the  defendant,  acting  through  its  agent,  the 
conductor. 

**The  defendant  specially  excepted  to  the  plaintiffs'  first  prayer 
on  the  following  grounds : 

"  I.  That  there  was  no  legally  sufficient  evidence  to  sustain  the 
same. 

"2.  That  it  submitted  a  question  or  questions  of  law  to  the  jury. 

"The  defendant  offered  the  two  following  prayers: 

**i.  If  the  jury  shall  believe  from  the  evidence,  that  about  the 
1st  day  of  October,  1882,  the  female  plaintiff,  Caroline  Hoeflich, 
got  upon  a  train  of  defendant  at  Baltimore,  having  with  her  a 
child  of  about  twelve  years  of  age,  both  intending  to  go  upon  the 
said  train  to  Magnolia,  whither  the  train  was  bound ;  and  after 
the  train  had  started  the  conductor  asked  the  female  plaintiff  for 
tickets,  and  she  produced  one  for  herself  from  Baltimore  to  Mag- 
nolia, but  produced  none  for  the  child ;  and  that  the  child  was 
sitting  in  the  seat  with  her;  and  that  the  conductor  asked  if  the 
child  was  with  her ;  and  she  said  the  child  was ;  and  he  then  asked 
the  female  plaintiff  the  age  of  the  child,  and  she  thereupon  said 
that  the  child  was  twelve  years  of  age ;  and  that  the  conductor 
then  said  the  female  plaintiff  must  pay  half-fare  for  the  child  from 
Baltimore  to  Magnolia;  and  that  the  female  plaintiff  refused  so 
to  pay  for  the  child;  and  that  the  conductor  told  her  that  if  she 
did  not  do  so,  he  would  be  obliged  to  put  off  the  train  the  child, 
and  with  her  the  female  plaintiff;  and  that  the  female  plaintiff  still 
refused  to  pay  the  half-fare  for  the  child ;  and  that  thereupon  the 
conductor  of  the  defendant's  train  put  the  female  plaintiff  and 
the  child  off  the  same,  at  Chase's  station,  then  the  plaintiffs  are 
not  entitled  to  recover. 

"2.  If  the  jury  shall  believe  from  the  evidence,  that  on  or 
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about  the  ist  day  of  October,  1882,  the  female  plaintiff,  Caroline 
Hoeflich,  came  with  her  father  and  a  sister  about  twelve  years  of 
age,  to  the  depot  of  defendant  at  President  street,  in  the  city  of 
Baltimore,  and  bought  two  full  tickets,  one  for  her  father  and  one 
for  herself,  to  Magnolia  station  on  defendant's  railroad,  and  that 
shortly  afterwards  they  all  three  got  on  a  train  of  defendant  bound 
from  President  street  station  for  Magnolia  station,  and  that  the 
female  plaintiff  took  a  seat  in  a  car  of  the  train,  and  that  the  child 
took  a  seat  beside  her,  and  that  her  father  was  not  with  them 
when  the  conductor  came  through  for  tickets  after  the  train  left 
Bay  View,  and  that  the  conductor  did  come  through  the  train 
after  leaving  Bay  View,  and  asked  the  female  plaintiff  for  tickets, 
and  that  she  thereupon  gave  the  conductor  the  two  full  tickets 
from  Baltimore  to  Magnolia,  and  said  that  one  was  for  herself, 
and  the  other  for  a  gentleman  in  the  end  of  the  car,  or  in  the 
baggage  car,  and  that  the  conductor  then  asked  plaintiff  if  the 
child  was  with  her,  and  she  said  the  child  was,  and  he  then  asked 
her  for  a  ticket  for  the  child,  and  that  the  female  plaintiff  said 
that  she  had  none  for  her,  and  that  the  conductor  then  asked 
the  female  plaintiff  the  child's  age,  and  that  the  female  plaintiff 
said  the  child  was  twelve  years  of  age,  and  that  the  conductor 
then  said  the  female  plaintiff  must  pay  half-fare  for  the  child, 
and  that  the  female  plaintiff  refused  to  pay  the  same,  and  that 
the  conductor  told  the  female  plaintiff  that  unless  she  paid  the 
same  he  would  put  her  and  the  child  off  the  train,  and  that  the 
female  plaintiff  did  not  tell  the  conductor  that  the  father  of  her- 
self and  the  child  was  on  the  train,  and  did  not  refer  the  con- 
ductor to  him  for  the  child's  fare,  and  that  the  female  plaintiff 
still  refused  to  pay  the  half-fare  for  the  child,  and  that  the  con- 
ductor of  the  defendant's  train  did  thereupon  put  the  female 
plaintiff  and  the  child  off  the  train,  and  in  doing  so  used  no  more 
force  *than  was  necessary  to  overcome  the  resistance  that  they 
made,  then  the  plaintiffs  are  not  entitled  to  recover,  and  their 
verdict  must  be  for  the  defendant. 

"The  court  (Brown,  Ch.  J.)  granted  the  plaintiffs'  prayers, 
and  rejected  those  of  the  defendant.  The  defendant  excepted. 
The  jury  rendered  a  verdict  in  favor  of  the  plaintiffs  for  the  sum 
of  $2,500,  and  judgment  was  entered  thereon.  The  defendant 
appealed." 

Henry  J.  Bowdoin  and  John  J.  Donaldson,  for  appellant. 

Charles  Brandau  and  William  A.  Hammond,  for  appellees. 


Carrier  of  Persons,  351 

I^obinsoiiy  J.  —  The  female  plaintiflF  with  her  father  and  a 

yc^unger  sister,  eleven  years  of  age,  got  upon  the  defendant's 

^^^iT\  at  Baltimore  for  the  purpose  of  going  to  Magnolia  station. 

^^^-h^n  the  conductor  came  around  she  handed  him  two  tickets, 

^^^      ioT  herself  and  the  other  for  her  father,  who  was  in  another 

P^*  t     of  the  car.     The  younger  sister  was  sitting  beside  her,  and 

^"^      <:^onductor  asked,  *'is  this  girl  with  you?**     She  answered 

5^^^-  "    Thereupon  he  said  he  must  collect  half- fare  for  the  g^rl, 

^    *^^1^  the  plaintiff  refused  to  pay.     In  a  few  minutes  the  con- 

^^^^<^r  returned,  and  again  demanded   payment  of  the  child's 

*  ^^^^   ^nd  which  was  again  refused  by  the  plaintiff.    After  making 

^iemand  a  third  time,  the  conductor  told  her  unless  the  fare 

^f^     I^aid  he  should  be  obliged  to  put  her  and  the  child  off  at 

,  ^^^^'s  station,  and  the  plaintiff  still  refusing  to  pay  the  same, 

^-^id  the  child  were  both  put  off  the  train. 


.  ^  plaintiff  had  paid  her  own  fare  and  the  defendant  had  no 

%^t:,  ^f  course,  to  eject  her  from  the  train,  unless  there  was  a  con- 

^.  ^^  express  or  implied  on  her  part  to  pay  the  fare  of  her  younger 

/^    ^'"*      There  is  no  evidence  of  an  express  contract,  and  if  one  is 

iv^^^     ^    implied,  it  must  be  on  the  ground  that  the  younger  sister 

r^^       ^nder  her  charge,   and  being  under  her  charge,   and  thus 


t^^^  ^^sible  for  her  presence  on  the  car,  it  was  her  duty  to  see  the 
^as  paid.  The  defendant  was  under  no  obligation,  of  course, 
\Ci  C^rry  the  younger  sister  without  being  paid  a  reasonable  com- 
^nsation,  and  if  she  was  under  the  plaintiff's  charge,  it  is  but  fair 
^nd  reasonable  to  hold  her  responsible  for  the  fare.  Under  such 
circumstances  the  law  would  imply  an  agreement  on  her  part  to 
pay  the  fare  of  the  child,  and  if  she  refused  to  pay  it,  the  defend- 
ant had  the  right  to  put  off  both  the  plaintiff  and  the  child  —  the 
plaintiff  because  she  had  not  complied  with  the  contract  on  her 
part  implied  by  law,  and  the  child  because  the  company  was  not 
required  to  carry  it  unless  its  fare  was  paid  according  to  the  rules 
and  regulations  of  the  company. 

But  it  seems  the  father  of  the  child  was  in  fact  in  the  car,  and 
if  so,  he  was,  as  the  natural  guardian  and  protector  of  his  child, 
liable  for  the  payment  of  its  fare.  And  although  the  conductor 
found  the  child  sitting  beside  the  plaintiff,  yet  if  he  knew  the 
father  was  in  the  car,  or  the  circumstances  were  such  as  to  put  a 
reasonable  person  on  the  inquiry,  he  had  no  right  to  hold  the 
female  plaintiff  responsible  for  her  sister's  fare.  And  this  we 
think  was  a  question  for  the  jury.     Now,  he  did  inquire,  it  is  true, 


Carrier  of  Persons.  353 

for  the  payment  of  the  child's  fare.  But  she  was  a  passenger, 
and  as  such  had  a  right  to  stand  on  her  own  rights,  and  the  con- 
ductor was  acting  on  his  own  responsibility.  Her  conduct  cannot 
fairly  be  said  to  amount  to  bad  faith,  such  as  would  estop  her 
from  bringing  this  suit.  In  reply  to  the  conductor's  inquiry,  she 
said  the  child  was  with  her,  but  not  necessarily  in  the  sense  that 
the  child  was  under  her  charge  and  protection.  Besides,  the  con- 
ductor knew  there  was  a  man  in  company  with  them,  and 
although  she  did  not  tell  him  that  he  was  the  girl's  father,  yet 
this  he  could  have  learned  by  proper  inquiry. 

We  come  now  to  the  only  question  about  which  we  think  there 
can  be  any  difficulty  in  this  appeal,  and  that  is  the  question  in 
regard  to  the  rule  of  damages  laid  down  by  the  court.  If  the 
plaintiff  was  wrongfully  ejected  from  the  train,  she  was  unques- 
tionably entitled  to  recover  such  damages  as  the  jury  might  think, 
under  all  the  circumstances,  a  proper  compensation  for  the  unlaw- 
ful invasion  of  her  rights  as  a  passenger,  and  the  injury  to  her 
person  and  feelings.  To  so  much  of  the  plaintiffs'  prayer  there 
can  be  no  objection.  But  in  addition  to  such  damages  as  these, 
the  court  instructed  the  jury,  if  the  plaintiff  was  forcibly  and 
deliberately  ejected,  they  might  give  such  exemplary  damages  as 
they  might  think  a  proper  punishment  for  the  conduct  of  the 
defendant.  The  force  and  deliberation  with  which  the  wrongful 
act  is  done  are  not  necessarily  the  tests  by  which  the  question  of 
punitive  damages  is  to  be  determined.  On  the  contrary,  to  entitle 
one  to  such  damages  there  must  be  an  element  of  fraud,  or  malice, 
or  evil  intent,  or  oppression  entering  into  and  forming  part  of  the 
wrongful  act.  It  is  in  such  cases  as  these  that  exemplary  or 
punitive  damages  are  awarded  as  a  punishment  for  the  evil  motive 
or  intent  with  which  the  act  is  done,  and  as  an  example  or  warn- 
ing to  others.  But  where  the  act,  although  wrongful  in  itself,  is 
committed  in  the  honest  assertion  of  a  supposed  right  —  or  in 
the  discharge  of  duty,  or  without  any  evil  or  bad  intention,  there 
is  no  ground  on  which  such  damages  can  be  awarded. 

In  the  Phila.,  Wilm.  and  Bait.  R.  R.  Co.  v,  Quigley,  21  How. 
202,  214,  Mr.  Justice  Campbell  says:  ** Whenever  the  injury 
complained  of  has  been  inflicted  maliciously  or  wantonly,  and 
with  circumstances  of  contumely  or  indignity,  the  jury  are  not 
limited  to  the  ascertainment  of  a  simple  compensation  for  the 
wrong  committed  against  the  aggrieved  person.  But  the  malice 
spoken  of  in  this  rule  is  not  merely  the  doing  of  an  unlawful  or 
Vol.  VIII  —  33 
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there  are  no  considerations  of  public  policy  that  require  the  appli- 
cation of  such  a  rule  in  a  case  like  the  one  now  under  considera- 
tion. On  the  contrary,  to  entitle  the  plaintiff  to  recover  punitive 
damages,  according  to  all  the  decisions  both  in  this  country  and 
in  England,  the  jury  must  find  that  the  wrongful  act  was  done 
wantonly  or  wilfully  or  in  the  spirit  of  oppression.  It  is  the  evil 
motive  or  intention  with  which  the  wrongful  act  is  done,  says  the 
Supreme  Court,  on  which  rests  the  rule  of  punitive  damages. 

The  court  was  wrong,  therefore,  in  instructing  the  jury  that  the 
plaintiff  was  entitled  to  punitive  damages,  if  they  should  find  the 
wrongful  act  complained  of  was  deliberately  and  forcibly  done. 

Judgment  reversed,  and  new  trial  awarded. 

Bryan^  J.,  dissented,  and  in  a  separate  opinion  reviewed  the 
question  of  damages  and  cited  many  authorities. 


JOHNSON  V.  PHILADELPHIA,  WILMINGTON  AND 
BALTIMORE  RAILROAD  COMPANY. 

Court  of  Appeals^  Maryland^  January^  i88^. 
[Reported  in  63  Md.  106.] 

ROUND-TRIP  TICKET  NOT  GOOD  FOR  STOP  OVER  —  RIGHT  TO  EJECT 
FOR  FAILING  TO  PAY  FARE.  —  A  passenger  purchasing  a  ticket  at  a 
reduced  rate  with  conditions  '*  for  a  continuous  trip  only  "  and  '*  not  good 
to  stop  off/*  cannot  stop  off  at  an  intermediate  station,  and  the  agents  of  the 
railroad  company  are  justified  in  refusing  to  accept  ticket  on  his  getting  on 
another  train,  and  demanding  fare  and  in  ejecting  him  on  refusal  to  pay  the 
same. 

MISTAKE  OF  GATE-KEEPER.  —  The  fact  that  a  gate-keeper  looked  at  the 
plaintiff's  ticket  and  directed  him  to  the  wrong  train  will  not  justify  plain- 
tiff in  refusing  to  pay  fare  demanded  on  the  train. 

Appeal  from  judgment  for  defendant  in  the  Circuit  Court  for 
Cecil  County.  The  facts  appear  in  the  opinion.  Judgment 
affirmed. 

William  T.  Warburton  and  Albert  Constable,  for  the 
appellant. 

William  J.  Jones  and  Alexander  Evans,  for  the  appellee. 

Miller,  J.  —  This  suit  was  brought  by  the  appellant  against 
the  appellee  to  recover  damages  for  having  been  wrongfully 
ejected  from  its  cars.     The  declaration  alleges  that  on  the  22d  of 
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May,  1883,  ^^^  plaintiff  purchased  from  the  defendant  an  excur- 
sion ticket  from  Elkton  to  Philadelphia  and  return,  whereby  the 
defendant  became  bound  to  carry  him  safely  over  its  road  on  this 
trip,  and  treat  him  civilly  and  properly,  but  the  defendant  had 
rude  and  incompetent  servants  on  the  train  and  in  charge  thereof, 
who  refused  to  allow  him  to  ride  on  its  road,  dragged  him  from 
his  seat,  expelled  him  from  the  train,  and  other  wrongs  to  the 
plaintiff  then  and  there  did. 

Instead  of  meeting  this  simple  case  with  the  plea  of  non  culy 
and  trying  it  upon  issue  joined  on  that  plea,  the  docket  entries 
show  there  were  an  extraordinary  number  of  special  pleas  and 
replications,  a  part  of  which  only  are  contained  in  the  record. 
It  contains  only  four  lengthy  pleas,  dind  five  similar  replications, 
to  which  numbers  they  had  been  reduced  by  the  withdrawal  of  the 
others,  there  having  been  originally  eight  pleas  and  many  more 
replications.  The  court  overruled  the  demurrers  to  these  four 
I'i  pleas,  sustained  the  demurrers  to  the  five  replications,  and  gave 

^  judgment  for  the  defendant,  from  which  the  plaintiff  has  taken 

this  appeal.     From  this  we  infer,  though  it  is  not  so  stated  in  the 

record,  that  the  plaintiff  did  not  wish  to  amend  or  answer  over, 

J»»  and  was  willing  that  final  judgment   should  be  given  for  the 

defendant,  relying  upon  the  success  of  his  effort  to  reverse  the 
ruling  of  the  court  upon  these  demurrers.  It  is,  therefore,  our  duty 
to  pass  upon  the  sufficiency  of  these  pleadings,  but  before  exam- 
ining them,  it  becomes  important  to  ascertain  the  rights  and  obli- 
gations of  the  plaintiff  under  the  ticket  which  he  purchased. 

This  ticket  is  set  out  verbatim  twice  in  the  pleas  and  once  in 
the  replications  and  it  consists  of  two  connected  parts,  on  the  first 
of  which  there  are  printed,  below  the  name  of  the  defendant,  the 
terms  *'  Excursion,  Elkton  to  Philadelphia,  Subject  to  conditions 
named  in  contract.  Not  good  to  stop  off^**  and  on  the  second,  also 
below  the  name  of  the  defendant,  the  terms,  "  Three  days'  excur- 
sion —  return  coupon,  Philadelphia  to  Elkton  ;  "  and  then  follows 
this  contract:  "In  consideration  of  the  reduced  rate  at  which 
this  ticket  is  sold,  it  is  agreed  that  it  shall  be  used  within  three 
days,  including  the  day  of  sale,  as  stamped  on  the  back,  for  a 
continuous  trip  only,  and  by  its  acceptance  the  purchaser  becomes 
a  party  to,  and  binds  himself  to  a  compliance  with  these  con- 
ditions.    It  is  not  transferable  nor  good  to  stop  off." 

We  find  no  difficulty  in  construing  this  contract.  The  con- 
ditions that  the  ticket  shall  be  used  "for  a  continuous  trip  only," 
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and  is  "not  good  to  stop  off,"  mean  that  a  purchaser  who  accepts 
and  uses  it,  is  bound  to  take  a  train  which  will  carry  him  continu- 
ously through  from  one  city  to  the  other,  both  in  going  and 
returning,  and  not  to  stop  off  at  an  intermediate  station  while 
going  either  way,  and  the  obligation  of  the  company  is  to  carry 
him  safely,  and  to  furnish  trains  which  will  thus  carry  him  con- 
tinuously from  one  place  to  the  other.  In  Pennington  z/.  Phil., 
Wil.  and  Bait.  R.  R.  Co.,  62  Md.  95  (i),  the  party  attempted  to 
use  the  return  coupon  of  a  similar  ticket  after  the  expiration  of 
the  three  days,  and  it  was  held  that  the  limitation  as  to  time 
was  good  and  binding  upon  him  notwithstanding  there  was  proof 
that  he  never  read  the  ticket,  and  that  the  agent  who  sold  it  to 
him,  told  him  it  was  "good  until  used."  In  that  case  we  decided 
that  where  a  ticket  is  sold  at  less  than  the  usual  rates,  on  certain 
conditions  as  to  its  use,  if  the  purchaser  accepts  and  uses  it,  he 
makes  a  contract  with  the  company,  according  to  the  terms 
stated,  and  the  reduction  in  the  fare  is  the  consideration  for  his 
contract ;  and  that  after  he  has  availed  himself  of  this  reduction 
by  using  the  ticket  to  make  the  trip  one  way,  it  is  too  late  for 
him  on  his  return  to  allege  that  he  did  not  know  on  what  terms 
the  reduction  was  made,  when  he  had  ample  opportunity  of  learn- 
ing them  from  the  ticket  in  his  possession.  According  to  the  law 
thus  stated,  the  plaintiff  was  bound  to  observe  all  the  conditions 
expressed  on  the  face  of  his  ticket,  and  could  not  hold  the 
defendant  to  any  other  terms  than  those  thus  stated ;  and  this 
being  so,  there  is  not  much  difficulty  in  disposing  of  these 
pleadings. 

The  substantial  averments  of  the  pleas  are  that  the  plaintiff 
purchased  and  accepted  this  ticket,  and  on  the  same  day  took 
passage  on  a  train  which  carried  him  directly  through  from  Elkton 
to  Philadelphia,  and  on  this  side  gave  up  to  the  conductor  the 
first  part  of  his  ticket ;  that  on  the  next  day,  at  Philadelphia,  he 
got  on  a  train  which  did  not  run  as  far  as  Elkton,  and  was  only 
intended  and  advertised  to  run  to  Wilmington,  all  of  which  he 
well  knew  dX  diViA  before  the  time  he  entered  said  train;  that  he 
moreover  entered  this  train  with  the  purpose  and  intention  not 
to  make  a  continuous  trip  to  Elkton,  but  to  stop  off  at  an  inter- 
mediate station ;  that  after  the  train  had  started  and  before  it  had 
reached  South  Street  station  in  Philadelphia,  the  plaintiff,  on 
demand  of  the  conductor,  showed  him  for  his  passage  the  return 

I.  See  abstract  of  this  case  reported  on  p.  346,  of  this  volume,  anU, 
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coupon  of  this  excursion  ticket,  and  announced  his  intention  not 
to  make  a  continuous  trip  to  Elkton  but  to  stop  off  at  an  inter- 
mediate station  and  to  use  this  coupon  for  that  purpose ;  that  the 
conductor  thereupon  informed  him  that  this  coupon  was  not  good 
for  that  train,  which  ran  only  to  Wilmington,  nor  for  the  purpose 
of  stopping  off,  and  told  him  he  must  pay  his  fare  or  produce  a 
proper  ticket  to  the  station  he  intended  to  stop  at,  which  he 
refused  to  do;  that  the  conductor  then  told  him  if  he  would 
neither  pay  his  fare  nor  produce  a  proper  ticket  he  must  leave 
the  train  at  South  Street  station,  and  when  the  conductor  gently 
laid  hands  upon  him  to  remove  him  at  that  station  he  resisted 
violently,  rendering  it  necessary  for  other  agents  to  be  called  to 
assist  the  conductor,  and  they  put  him  off,  using  no  more  force 
than  was  absolutely  necessary  to  overcome  his  resistance  and 
effect  his  removal.  Now  in  view  of  what  we  have  already  said 
as  to  the  binding  effect  of  the  conditions  attached  to  this  ticket, 
it  is  plain  that  the  facts  thus  stated  in  these  pleas  afford  a  com- 
plete defense  to  the  case  made  by  the  declaration.  The  question 
then  is,  do  the  replications  set  out  a  sufficient  answer  to  this 
defense? 

These  replications  fail  to. traverse  any  of  the  facts  stated  in  the 
';  I  pleas,  and  the  plaintiff  is  therefore  held  to  the  admission  that 

I  \  they  are  true,  under  the  rule  that  every  pleading  is  taken  to  con- 

fess such  traversable  matters  alleged  on  the  other  side  as  it  does 
not  traverse.  Stephen's  PI.  216.  The  only  answer  to  these 
admitted  facts,  made  by  the  replications  and  relied  on  by  the 
appellant's  counsel  in  their  brief,  is  what  is  stated  in  two  of  them, 
and  this  as  to  the  first,  is  substantially  as  follows:  That  the 
defendant  had  established  at  its  Broad  street  station  in  Phila- 
delphia, a  system  for  the  management  of  its  passenger  traffic  by 
which  passengers  were  not  allowed  to  act  on  their  own  judgment 
in  getting  on  the  cars,  but  the  defendant  itself  undertook,  by 
means  of  its  agents,  called  gate-keepers,  to  assign  passengers  hold- 
ing tickets  to  the  proper  train ;  that  plaintiff,  wishing  to  return 
towards  Elkton  to  Chester,  a  station  on  defendant's  road  between 
Philadelphia  and  Wilmington,  went  to  one  of  these  gate-keepers 
who  examined  his  ticket  and  negligently  assigned  him  to  the 
*  wrong  train.     The  other  states  substantially  the  same  facts  and 

i  alleges  that  it  was  the  duty  of  the  gate-keepers  to  inspect  the 

tickets  of  all  passengers,  and  in  case  a  passenger  held  a  ticket 
!  which  the  agent  believed  entitled  him  to  a  ride  on  the  train  about 
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to  be  dispatched,  to  admit  such  person  through  the  gate  and  into 
the  train  as  a  passenger  thereon;  that  the  gate-keeper  inspected 
plaintiff's  ticket,  and  believing  him  entitled  to  ride  on  the  train 
then  about  to  be  dispatched,  admitted  him  into  said  train  as  a 
passenger  thereon. 

This  is  all  that  the  plaintiff  has  to  set  up  as  an  excuse  for 
violating  his  contract  with  the  defendant  company  by  getting 
onto  a  train,  which  he  knew  at  and  before  the  time  he  boarded  it, 
did  not  run  through  to  Elkton,  and  with  the  purpose  and  inten- 
tion of  stopping  off  at  an  intermediate  station.     All  that  need  be 
said  of  such  an  excuse  is  that,  while  it  is  similar,  it  is  not  so 
strong  as  that  which  was  relied  on  without  avail  in  Pennington's 
Case.     There  the  agent  who  sold  the  ticket  told  the  plaintiff  that 
it  was  ''good  until  used,"  and  to  that  our  reply  was,  that  there 
i^as  no  evidence  that  the  ticket  agent  was  authorized  to  make, 
or  to  vary  the  terms  of,  contracts  for  the  company,  and  our  reply 
here  is,  that  there  is  no  averment  in  these  replications  that  the 
gate-keepers  had  any  such   authority  or  power.     In   that  case 
there  was  proof  that  the  plaintiff  did  not  actually  read  his  ticket, 
but  there  is  no  averment  to  that  effect  in  behalf  of  the  plaintiff 
in  this  case,  and  it  would  not  have  availed  him  if  he  had  made  it. 
He  cannot  get  rid  of  the  conditions  of  his  contract  by  saying  that 
he  relied  upon  the  actual  or  implied  direction  to  take  this  train 
which  was  given,  either  through  the  belief  of  the  gate-keeper  that 
the  ticket  was  good  for  the  train,  or  through  his  negligence, 
ignorance,  or  mistake.     The  contract  could  not  be  varied  by  any 
such  direction.     He  knew,  or  was  in  law  presumed  to  know,  what 
the  contract  was  and  he  boarded  a  train  which  he  knew  would 
not  take  him  to  Elkton,  and  that  too  with  the  deliberate  purpose 
of  violating  another  condition  of  his  contract  by  stopping  off  at 
Chester;  and  we  have  no  difficulty  in  deciding  that  the  conductor 
properly  ejected  him  from  a  train  upon  which  he  had  no  right  to 
be,  except  upon  the  condition  of  paying  his  fare  to  the  place  he 
intended  to  stop  at.     The  court  was  clearly  right  in  sustaining 
the  demurrer  to  these  replications,  and  the  judgment  must  be 
afEraied. 
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appellant  to  recover  damages.  The  evidence  on  the  part  of  the 
defendant  tended  to  show  that  the  assault  was  provoked  by 
threatening  and  profane  language  on  the  part  of  the  plaintiff, 
while  this  was  denied  by  the  latter.  The  first  exception  was 
taken  to  the  refusal  of  the  court  (Stake,  J.)  to  allow  the  conductor 
to  be  asked  whether,  on  some  other  occasion,  the  plaintiff  had 
not  uttered  threats  against  him.  The  second  exception  was  taken 
to  the  granting  of  the  plaintiff's  prayers  and  the  rejection  of  seven 
prayers  of  the  defendant.  The  instructions  granted  by  the  court 
were  as  follows : 

"Plaintiff's  First  Prayer.  — The  plaintiff,  by  his  counsel,  prays 
the  court  to  instruct  the  jury,  under  the  pleadings  and  evidence  in 
the  cause,  that  if  they  believe  from  the  evidence  that  on  the  29th 
day  of  January,  1892,  the  plaintiff  was  a  passenger  on  the  cars  of 
the  defendant  from  Brunswick  to  Weverton,  in  this  State;  that  he 
had  a  ticket  entitling  him  to  be  carried  on  said  cars  from  Bruns- 
wick to  Weverton,  and  that  while  he  was  such  passenger  on  said 
cars,  he  was  assaulted  and  struck  by  the  conductor  of  said  cars, 
that  then  their  verdict  must  be  for  the  plaintiff. 

"Plaintiff's  Second  Prayer.  — That  in  estimating  the  damages 
sustained  by  the  plaintiff,  the  jury  are  not  confined  to  the  mere 
corporal  injury  sustained  by  him,  but  that  they  are  also  at  liberty 
to  consider  the  violent  character  of  the  defendant's  conduct,  and 
the  outrage  to  the  feelings  of  the  plaintiff,  and  thereupon  to  award 
such  exemplary  or  punitive  damages  as  the  cicumstances  may,  in 
their  judgment,  require. 

"Defendant's  Seventh  Prayer.  —  If  the  jury  believe  from  the 
evidence  that  the  plaintiff  used  foul  and  profane  language  to  the 
conductor  of  the  defendant  in  order  to  provoke  an  assault  by  said 
conductor,  with  the  purpose  of  bringing  this  action  for  damages, 
the  jury  are  to  consider  such  conduct  in  mitigation  of  damages, 
if  they  should  find  for  the  plaintiff. 

"The  prayers  offered  by  the  defendant  and  refused  by  the  court 
were  as  follows : 

"Defendant's  First  Prayer.  —  If  the  jury  find  from  the  evidence 
that  at  the  time  of  the  injury  complained  of,  the  conductor  had 
taken  up  the  plaintiff's  ticket,  and  that  the  plaintiff  then  used 
foul  and  abusive  language  to  the  conductor,  and  that  such  con- 
duct on  the  part  of  the  plaintiff,  if  the  jury  find  such,  caused  or 
provoked  the  assault  complained  of,  and  that  in  making  said 
assault,  if  the  jury  so  find,  the  conductor  was  not  acting  for  the 
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defendant  and  within  the  scope  of  his  duties  as  conductor,  but 
was  carrying  out  a  personal  purpose  and  feeling,  then  the  defend- 
ant is  not  liable  for  such  act  of  the  conductor,  and  the  plaintiff 
cannot  recover. 

**  Defendant's  Second  Prayer.  —  If  the  jury  believe  from  the 
evidence  that  the  plaintiff  handed  his  ticket  to  the  conductor  on 
the  day  of  the  injury  complained  of,  and  then  in  the  presence  and 
hearing  of  other  passengers,  used  grossly  profane  and  abusive 
language  to  the  conductor,  without  any  provocation  on  the  part 
of  the  conductor,  then  he  was  guilty  of  such  a  breach  of  decorum 
as  forfeited  his  right  to  be  carried  as  a  passenger  and  for  the 
assault  made  by  the  conductor,  if  they  so  find,  the  plaintifiT  is  not 
entitled  to  recover  more  than  nominal  damages. 

"Defendant's  Third  Prayer.  —  If  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  handed  his  ticket  to  the  conductor  on  the 
day  of  the  injury  complained  of  and  then,  in  the  presence  and 
hearing  of  other  passengers,  used  grossly  profane  and  abusive 
language  to  the  conductor,  without  any  provocation  on  the  part 
of  the  conductor,  then  he  was  guilty  of  such  a  breach  of  decorum 
as  forfeited  his  right  to  be  carried  as  a  passenger,  and  for  the 
assault  made  by  the  conductor,  if  the  jury  find  such  assault,  the 
\  plaintiff  is  not  entitled  to  recover,  and  the  verdict  of  the  jury 

^  i  must  be  for  the  defendant. 

"Defendant's  Fourth  Prayer.  —  If  the  jury  find  from  the  evi- 
dence that  the  injury  complained  of  was  caused  or  provoked  by 
the  plaintiff  himself,  he  is  not  entitled  to  recover. 

"Defendant's  Fifth  Prayer.  —  If  the  jury  find  from  the  evi- 
dence that  the  injury  complained  of  was  caused  or  provoked  by 
the  plaintiff  himself,  he  is  not  entitled  to  recover  compensatory 
or  exemplary,  but  nominal  damages  only. 

"Defendant's  Sixth  Prayer.  —  That  from  all  the  evidence  in 
the  cause  the  plaintiff  is  not  entitled  to  recover  exemplary  dam- 
ages, but  such  damages  only  as  will  compensate  him  for  the 
injury  done  him,  in  estimating  which  the  jury  are  at  liberty  to 
consider  the  offensive  language  of  the  plaintiff  (if  they  shall  find 
that  he  used  such  language),  in  mitigation  of  the  damages. 

"Defendant's  Eighth  Prayer.  —  If  the  jury  believe  from  the 
evidence  that  the  plaintiff  used  foul  and  profane  language  to  the 
conductor  of  the  defendant's  train,  in  order  to  provoke  an  assault 
by  said  conductor,  with  the  purpose  of  bringing  this  action  for 
damages,  the  plaintiff  cannot  recover." 
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J-  Clarence  Lane  (with  whom  were  John  K.  Co  wen  and 

^^NKY  H.  Keedy,  Jr.,  on  the  brief),  for  appellant. 

-^R^ED  J.  Nelson,  for  appellee. 

^^Oyd,  J.  —  This  was  an  action  brought  by  Theophilus  Barger, 

"^     sippellee,  against  the  railroad  company  for  an  alleged  assault 

"Po*^  him  by  the  conductor  in  charge  of  the  train  on  which  the 

^Pl>^llee  was  a  passenger.     The  evidence  was  conflicting  as  to  the 

corx^^  net  of  Barger.     He  testified  that  he  was  riding  on  the  step 

^'     ^tme  rear  car,  as  the  train  was  crowded;  that  when  the  con- 

"^^^^^Dr  came  out  on  the  platform  he  handed  him  his  ticket  and 

^^'^^^^ iked  to  the  conductor:     "You  did  not  get  all  your  tickets 

^^^'^i^ht;"    that   the .  conductor  accused   him   of    applying   an 

^PF^*"<3bious  epithet  to  him,  which  he  denied,  and  the  conductor 

strii^^  j^  him  with  his  fist  and  then  with  his  lantern.     The  conductor 

tcstif^gj  that  he  collected  Barger's  ticket,  who  then  said  to  him: 

'  ^oi-x  thieving  s of  a  b ,  you  had  better  get  them  all  or  I'll 

^^^^^r^  you."     He  acknowledged  that  he  then  struck  Barger  with 

"*^    ft^t,  and  claimed  that  the  latter  grabbed  him  by  the  collar, 

*^^   1^«  (the  conductor)  then  struck  him  with  his  lantern,  just  as 

^  ^i^^in  was  leaving  Knoxville.     It  is  admitted  that  the  difficulty 

^^*"red  between  the  points  embraced  in  appellee's  ticket,  which 

^^    Sood  from  Brunswick  to  Weverton.     The  conductor  further 

^^iRed   that  when  they  reached  Weverton   he  said:     "If  you 

^^^  any  more  out  of  me  I  will  get  down  with  you ;  "  and  Barger 

^^^ied:    "I  have  got  you  just  where  I  want  you,  and  will  sue 

^^  company." 

"rhe  witness  was  then  asked  by  the  defendant's  attorney,  "if 
before  this,  on  some  other  occasion  and  on  a  different  day,  Barger 
had  used  abusive  and  profane  language  to  him  on  the  train,  and 
made  threats  against  the  witness."  That  was  objected  to  and  the 
court  refused  to  let  the  question  be  asked  or  answered.     This 
ruling  of  the  court  is  brought  here  for  review  by  the  first  bill  of 
exceptions.   Without  deciding  how  far,  if  at  all,  that  character  of 
testimony  would  be  admissible  in  a  case  of  this  kind,  if  properly 
presented,  it  is  manifest  that  the  evidence  disclosed  in  the  record 
is  too  remote  and  indefinite.     It  was  not  stated  how  long  before, 
on  what  occasion  or  what  day  it  occurred,  although  it  is  affirma- 
tively shown  that  it  was  on  a  day  different  from  that  of  the  assault. 
The  ruling  of  the  court  was  therefore  clearly  right.      If  any 
authority  be  necessary,  the  case  of  Gaither  v.  Blower,  1 1  Md.  536, 
is  in  point. 
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At  the  conclusion  of  the  testimony,  the  plaintiff  offered  two 
and  the  defendant  eight  prayers.  Both  of  the  former  were  granted 
and  all  of  the  defendant's  were  rejected,  with  the  exception  of 
the  seventh.  The  rulings  of  the  court  in  these  prayers  are  pre- 
sented by  the  second  bill  of  exceptions.  The  first,  third,  fourth 
and  eighth  prayers  of  the  defendant  deny  the  right  of  the  plaintiff 
to  recover  at  all,  if  the  jury  believed  the  facts  stated  in  them. 

The  first  is  in  substance  that  if  the  jury  believed  the  plaintiff 
used  foul  and  abusive  language  to  the  conductor  which  caused  or 
provoked  the  assault  complained  of,  and  that  in  making  said 
assault  the  conductor  was  not  acting  for  the  defendant  and  within 
the  scope  of  his  duties  as  conductor,  but  was  carrying  out  a  per- 
sonal purpose  and  feeling,  the  defendant  was  not  liable  for  such 
act  of  the  conductor.  The  theory  of  that  prayer  is  that  the 
plaintiff  had  by  his  conduct  forfeited  his  right  as  a  passenger,  and 
the  act  of  the  conductor  was  merely  a  personal  matter  between 
him  and  the  plaintiff,  provoked  by  the  latter,  independent  of  and 
freed  from  the  relation  that  had  existed  between  the  plaintiff  and 
defendant  as  passenger  and  carrier. 

To  such  a  doctrine  we  cannot  subscribe,  under  the  circumstances 
of  this  case.  There  may  be,  and  doubtless  are,  cases  in  which  the 
conduct  of  a  passenger  towards  the  employee  of  a  railroad  com- 
pany was  such  that  the  company  would  not  be  liable  for  the  act 
of  the  employee.  A  conductor,  for  example,  would  be  justified 
in  the  defense  of  his  own  person,  or  the  property  of  the  company 
in  his  charge,  in  using  such  force  as  would  be  necessary  for  their 
protection  against  a  passenger  or  anyone  else,  without  rendering 
the  company  liable.  Because  he  occupies  the  position  of  a  con- 
ductor, and  his  assailant  that  of  a  passenger,  does  not  deprive  the 
former  of  the  right  of  defending  himself,  or  the  property  in  his 
charge,  so  far  as  it  becomes  necessary.  But  that  is  not  this  case. 
The  plaintiff  was,  at  the  time  of  the  assault,  a  passenger  on  the 
train  which  was  in  charge  of  this  conductor,  who  was  the  agent 
of  the  company  to  see,  as  far  as  he  reasonably  could,  that  the 
plaintiff  and  other  passengers  were  properl)'  treated  and  carried 
to  their  respective  points  of  destination.  If  the  plaintiff  persisted 
in  misbehaving  on  the  train  either  by  the  use  of  foul  and  abusive 
language  toward  the  conductor,  or  in  any  other  way  calculated  to 
frighten  or  materially  interfere  with  the  comfort  and  safety  of  the 
other  passengers,  after  being  admonished  by  the  conductor,  the 
latter  would  have  been  justified  in  ejecting  him  from  the  train. 
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The  remedy  in  such  case  would  be  to  eject  the  unruly  passenger, 
not  to  assault  him,  and  then  let  his  employer  escape  all  liabil- 
ity, because  he,  the  conductor,  was  carrying  out  a  "personal 
purpose  and  feeling,"  as  stated  in  the  prayer.  A  conductor  of 
a  train,  doubtless,  has  his  patience  and  forbearance  severely  tested 
at  times,  but  he  must  not  settle  his  own  personal  difficulties  with 
the  passengers,  whilst  they  are  such,  any  more  than  he  should 
permit  others  to  do  so,  when  he  could  avoid  it.  If  he  has  the 
opportunity  to  prevent  an  assault  on  a  passenger  in  his  charge,  it 
is  his  duty  to  do  so,  and  his  failure  to  make  a  reasonable  effort  to 
protect  the  passenger  from  such  assault,  would  make  the  company 
responsible.  If  that  be  a  correct  statement  of  the  law,  as  it 
undoubtedly  is,  as  settled  by  the  case  of  the  New  Jersey  Steam- 
boat Company  v,  Brackett,  121  U.  S.  645,  and  numerous  other 
authorities,  then  a  fortiori^  the  company  must  be  liable  if  the  con- 
ductor makes  an  assault  on  one  who  is  still  a  passenger  as  Barger 
was. 

In  the  case  of  Central  Railway  Company  v.  Peacock,  69  Md. 
257,  cited  by  the  appellant,  the  plaintiff  had  left  the  car  and  had 
ceased  to  be  a  passenger,  and  hence,  when  the  assault  was  made, 
the  conductor  "stepped  aside  from  the  line  and  scope  of  his 
employment,"  and  therefore  the  company  was  not  liable.  The 
court  indicated  very  clearly,  however,  that  if  the  assault  had  been 
made  whilst  the  plaintiff  was  a  passenger,  and  the  driver  (who 
was  also  acting  as  conductor)  was  still  executing  "the  contract 
of  transportation,"  the  company  would  have  been  responsible. 
To  hold  otherwise  would  put  a  passenger  at  the  mercy  of  the 
temper  of  a  conductor. 

Much  of  what  we  have  already  said  applies  to  the  third,  fourth 
and  eighth  prayers.  The  third  is  to  the  effect  that  if  the  plaintiff 
used  grossly  profane  and  abusive  language  to  the  conductor  in 
the  presence  of  other  passengers,  without  any  provocation  on  the 
part  of  the  conductor,  he  forfeited  his  right  to  be  carried  as  a 
passenger,  and  the  defendant  was  not  liable  for  the  assault.  That 
was  properly  rejected  for  reasons  already  stated.  The  fourth  is 
still  more  objectionable,  as  it  is  altogether  indefinite  and  too 
general  to  guide  the  jury  as  to  what  would  be  deemed  a  sufficient 
cause  of  provocation  to  relieve  the  defendant,  even  if  the  theory 
contended  for  by  it  be  correct.  The  eighth  is  likewise  defective, 
and  there  is  no  legally  sufficient  evidence  to  show  that  the  plaintiff 
used  the  language  complained  of  to  provoke  an  assault  by  the 
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conductor  for  the  purpose  of  suing  the  company.  No  such 
inference  could  properly  be  drawn  from  the  expression  used  by 
Barger,  as  testified  to  by  the  conductor,  that  "I  have  got  you 
just  where  I  want  you,  and  will  sue  the  company." 

Whilst  the  language  used  by  the  plaintiff,  according  to  the 
defendant's  evidence,  did  not  justify  an  assault  by  the  conductor, 
it  was  certainly  calculated  to  irritate  him  and  arouse  his  passions, 
and  hence,  it  becomes  material  as  to  whether  the  remaining 
prayers  of  the  defendant  and  the  second  of  the  plaintiff  properly 
presented  the  law  applicable  to  the  measure  of  damages  to  be 
allowed.  The  second  and  fifth  prayers  of  the  defendant  under- 
took to  confine  the  recovery  to  nominal  damages.  The  second  is 
like  the  third,  and  the  fifth  is  the  same  as  the  fourth,  excepting 
the  third  and  fifth  deny  the  right  of  the  plaintiff  to  recover  at  all, 
whilst  the  other  two  limited  his  recovery  to  nominal  damages. 
No  authority  has  been  cited,  and  we  know  of  none,  that  would 
have  justified  the  court  in  granting  those  pra)^ers  under  the  facts 
in  this  case.  The  sixth  prayer  asked  the  court  to  instruct  the 
jury  **that  from  all  the  evidence  in  the  cause  the  plaintiff  is  not 
entitled  to  recover  exemplary  damages,  but  such  damages  only 
as  will  compensate  him  for  the  injury  done  him,  in  estimating 
which  the  jury  are  at  liberty  to  consider  the  offensive  language  of 
the  plaintiff  (if  they  should  find  that  he  used  such  language),  in 
mitigation  of  the  damages."  We  agree  fully  with  the  learned 
counsel  for  the  appellant  in  his  contention  that  if  the  jury  believed 
the  assault  was  provoked  by  the  language  used  by  the  plaintiff, 
as  testified  to  by  the  conductor  and  others,  they  were  authorized 
to  take  the  provocation  into  consideration  in  mitigation  of  dam- 
ages. Whilst  the  law  will  not  justify  an  assault  on  account  of 
words  used  towards  the  assailant,  it  does  recognize,  as  was  said 
by  LeGrand,  C.  J.,  in  ii  Md.  552,  "the  weakness  and  infirmi- 
ties of  human  nature  which  subject  it  to  uncontrollable  influences 
when  under  great  and  maddening  excitement  superinduced  by 
insults  and  threats."  But  this  prayer  does  not  properly  present 
the  question.  It  disregarded  the  evidence  of  the  plaintiff  himself. 
who  denied  that  he  had  used  the  language  complained  of.  The 
court  could  not  therefore  instruct  the  jury  that  **  from  all  the 
evidence  in  the  cause  the  plaintiff  is  not  entitled  to  recover 
exemplary  damages,"  etc.,  for  if  the  jury  believed  the  plaintiff, 
the  assault  was  wholly  unjustifiable,  and  such  an  one  as  would  very 
properly  call  for  exemplary  or  punitive  damages.     It  may  be  true 
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that  the  great  preponderance  of  the  testimony  in  the  record  con- 
tradicts the  plaintiff,  but  it  was  for  the  jury  and  not  for  the  court 
to  determine  which  was  true.  That  prayer  was  therefore  properly 
rejected. 

It  only  remains  to  pass  upon  the  plaintiff's  prayers.  We  have 
^ready  said  that  the  conduct  of  the  plaintiff,  as  disclosed  by  the 
record,  did  not  justify  the  assault  made  by  the  conductor.  We 
think  the  plaintiff's  first  prayer  is  in  accord  with  that  conclusion. 
In  some  cases  the  word  "assaulted,"  as  used  in  this  prayer,  might 
he  objectionable  on  the  ground  that  the  court  left  it  to  the  jury 
to  find  whether  or  not,  while  the  plaintiff  was  a  passenger  on  the 
cars,  he  was  assaulted  and  struck  by  the  conductor.  It  is  for  the 
court  and  not  for  the  jury  to  determine  whether  certain  facts 
^ount  in  law  to  an  assault.  Handy  v,  Johnson,  5  Md.  450.  But 
in  this  case  the  defendant  was  not  injured  thereby,  as  at  most  the 
court,  at  the  instance  of  the  plaintiff,  left  to  the  jury  to  decide, 
^  a  matter  of  fact,  what  the  court  on  application  would  doubtless 
have  decided  as  a  question  of  law.  The  word  ** assault*'  was 
moreover  evidently  not  intended  in  its  technical  sense,  as  its 
context  shows;  and  in  the  connection  in  which  it  was  used  was 
not  calculated  to  mislead  the  jury  or  injure  the  defendant. 

The  only  question  remaining  to  be  passed  upon  is  the  ruling  on 
the  second  prayer  of  the  plaintiff.  That  it  announces  a  correct 
principle  of  law  in  the  abstract  may  be  admitted,  but  whether  or 
not  it  was  misleading  under  the  circumstances  of  this  case  is  not 
altogether  free  from  doubt.  It  certainly  might  have  been  drawn 
in  a  way  that  would  have  been  more  clearly  unobjectionable. 

It  is  not  every  case  of  assault  that  authorizes  a  jury  to  award 
exemplary  damages.  Whilst  the  provocation  of  the  plaintiff  may 
not  justify  an  assault,  yet  if  it  be  of  such  character  as  would 
naturally  arouse  the  anger  and  passions  of  men  of  ordinary  tem- 
perament, and  it  is  not  too  remote,  it  is  admissible  in  mitigation 
of  damages.  The  authorities  differ  somewhat  as  to  whether  evi- 
dence of  recent  provocation  can  be  admitted  in  mitigation  of  com- 
pensatory damages.  In  Wisconsin  it  has  been  held  that  it  cannot 
be.  Corcoran  v.  Harrau,  55  Wis.  122.  Whilst  in  New  York  (Kiff 
f.  Youmans,  86  N.  Y.  330),  and  in  Pennsylvania  (Robinson  v. 
Rupert,  23  Pa.  323),  it  has  been  decided  that  it  may  mitigate 
compensatory  as  well  as  punitive  damages.  It  is  said  in  Robinson 
V.  Rupert,  23  Penn.  ^21,  supra,  that  **  where  there  is  a  reasonable 
excuse  for  the  defendant  arising  from  the  provocation  or  fault  of 
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the  plaintiff,  but  not  sufficient  entirely  to  justify  the  act  done, 
there  can  be  no  exemplary  damages,  and  the  circumstances  of 
mitigation  must  be  applied  to  the  actual  damages.  If  it  were  not 
so  the  plaintiff  would  get  full  compensation  for  damages  occa- 
sioned by  himself."  But  the  authorities  agree  that  sufficient 
provocation  (of  which  the  jury  is  ordinarily  left  to  judge)  will  at 
least  mitigate  exemplary  damages  in  actions  for  assaults,  and  the 
conduct  of  a  passenger  may  be  such  as  to  preclude  his  right  to 
exemplary  damages  for  an  assault  by  a  conductor  or  other 
employee  of  a  railroad  company.  We  are  not  prepared,  how- 
ever, to  say  that  under  the  circumstances  of  this  case,  the  conduct 
of  Barger,  as  disclosed  by  the  evidence  of  the  defendant  in  the 
record,  was  such  as  would  have  justified  the  court  below  in 
instructing  the  jury,  as  a  question  of  law,  that  they  could  not 
award  punitive  damages  for  the  assault  made  on  him.  The  con- 
ductor's own  testimony  shows  that  he  not  only  struck  Barger  with 
his  fist  when  the  epithet  was  applied  to  him,  but  he  followed  it 
up  with  a  blow  over  his  head  with  the  lantern.  It  would  require 
very  great  provocation  to  justify  a  conductor  in  charge  of  a  train 
using  such  violence  on  one  in  his  care.  It  might  have  resulted 
in  a  riot  or  other  serious  trouble  on  that  heavily  loaded  train,  to 
the  great  discomfort  and  danger  of  the  other  passengers.  If  the 
plaintiff's  statement  was  believed  by  the  jury,  the  defendant  was 
unquestionably  liable  for  punitive  damages,  and  this  prayer  sub- 
mitted his  theory  of  the  case.  By  it  the  }ury  was  at /idtrtj^  fo 
consider  the  violent  character  of  the  conductor's  conduct  and  the 
outrage  to  the  feelings  of  the  plaintiff,  and  thereupon^  to  award 
such-  exemplary  or  punitive  damages  as  the  circumstances  in  t/teir 
judgment  required. 

The  defendant  had  the  right  to  present  its  theory  of  the  case 
in  mitigation  of  damages  —  which  is  a  matter  of  defense  —  but  its 
prayers  on  the  subject,  as  we  have  already  determined,  did  not 
properly  present  the  question.  It  would  have  been  right  for  the 
court  to  have  granted  an  instruction  of  its  own,  but  it  was  not 
required  to  do  so,  unless  requested  by  prayers  free  from  the 
defects  pointed  out  in  those  that  were  offered.  As  the  jury  were 
simply  told  that  they  were  at  liberty  to  consider  the  character  of 
the  assault,  and  award  such  punitive  or  exemplary  damages  as  the 
circumstances  in  their  judgment  would  require,  they  could  have 
taken  into  consideration  the  conduct  of  the  plaintiff,  as  well  as  of 
the  conductor,  in  making  up  their  verdict,  and  the  amount  of  the 
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verdict  rendered  shows  they  were  not  inclined  to  punish  the 
defendant  very  severely,  if  they  allowed  any  punitive  damages  at 
all.  The  second  prayer  of  the  plaintiff  in  Byers  v,  Horner,  47 
^^-  ^3»  used  language  very  similar  to  that  in  this  prayer,  and  this 
court  said  it  ought  to  have  been  granted.  Taking  all  the  circum- 
stances into  consideration,  we  are  of  the  opinion  that  there  was 
no  error  in  granting  this  prayer,  and  the  judgment  must  be 
affirmed. 
Judg-ment  affirmed  with  costs. 


VINTON  V.  MIDDLESEX  RAILROAD  COMPANY. 

Supreme  Judicial  Courts  Massachusetts^  November ^  i86j, 

[Reponed  in  93  Mass.  304.] 

^J^CTlON  OF  INTOXICATED  OR  DISORDERLY  PERSON  FROM  STREET 
^A.R.  —  In  an  action  to  recover  damages  for  being  ejected  from  a  street  car 
^^  ^as  held  that  the  conductor  of  a  street  railway  car  may  expel  an  intoxi- 
cated person  or  one  in  such   a  condition  as  to  induce  the  conductor  to 
^Heve  that  the  conduct  of  such  person  will  become  offensive  or  annoying 
to  other  passengers. 

Exceptions  by  defendant.    Judgment  for  plaintiff  reversed. 
"Tort  against  a  street  railway  corporation  to  recover  damages 
for  the  act  of  their  conductor  in  expelling  the  plaintiff  from  a  car 
in  which  he  was  a  passenger. 

''At  the  trial  in  the  Superior  Court,  before  Morton,  J.,  it 
appeared  that  the  plaintiff  was  a  passenger  in  one  of  the  defend- 
ant's cars,  and  was  expelled  by  the  conductor.  There  was  no 
evidence  that  any  rule  or  regulation  had  ever  been  adopted  by 
the  defendants  authorizing  their  conductors  to  expel  passengers 
for  any  cause.  The  defendants  introduced  evidence  tending  to 
show  that  at  the  time  of  the  expulsion  the  plaintiff  was  intoxi- 
cated, and  used  loud,  boisterous,  profane  and  indecent  language 
towards  the  conductor  and  attempted  to  strike  him,  and  that  he 
was  therefore  expelled.  But  the  evidence  on  this  point  was  con- 
flicting.    There  were  four  women  in  the  car  as  passengers. 

"  The  defendants  requested  the  court  to  instruct  the  jury, 
amongst  other  things,  as  follows:  'If  the  jury  find  that  the 
plaintiff  was  in  the  defendants'  car  in  a  state  of  intoxicaton,  so  as 
reasonably  to  induce  the  conductor  to  believe  that  the  plaintiff 
would  be  an  annoyance  to  the  passengers,  or  if  the  plaintiff  so 
Vol.  Vf  II  -  24 
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conducted,  or  used  boisterous,  profane  or  indecent  language, 
naturally  calculated  to  annoy  the  passengers,  and  persisted  in  so 
doing  after  being  requested  to  be  quiet,  the  conductor  would  be 
justified  in  removing  him,  using  no  more  violence  than  was 
necessary  to  effect  his  removal.' 

"  The  Judge  declined  so  to  niie,  and  instructed  the  jury  as  fol- 
lows: 'If  the  plaintiff,  by  reason  of  intoxication  or  otherwise, 
was  in  act  or  language,  offensive  or  annoying  to  the  passengers, 
the  conductor  had  a  right  to  remove  him,  using  reasonable  force. 
If  the  conductor,  in  the  performance  of  his  service  as  conductor, 
forcibly  removed  the  plaintifl  without  justifiable  cause,  or  if,  hav- 
ing justifiable  cause,  he  used  unnecessary  and  unreasonable 
violence,  in  kind  or  degree,  in  removing  him,  the  defendants  are 
liable.' 

"The  jury  returned  a  verdict  for  the  plaintiff,  with  $i,cxx>  dam- 
ages,  and  the  defendants  alleged  exceptions." 

L.  M.  Child  (L.  Child,  with  him),  for  defendants. 

T.  H.  SwEETSER  &  W.  S.  Gardner,  for  plaintiff. 

BlgeloWf  Ch.  J.  —  By  the  instructions  under  which  this  case 
was  submitted  to  the  jury,  in  connection  with  the  refusal  of  those 
which  were  asked  for  by  the  defendants,  we  are  led  to  infer  that 
the  learned  judge  who  presided  at  the  trial  was  of  opinion  that 
the  defendants  and  their  duly  authorized  agents  had  no  legal 
power  or  authority  to  exclude  or  expel  from  the  vehicles  under 
their  chaise  a  passenger  whose  condition  and  conduct  were  such 
as  to  give  a  reasonable  ground  for  belief  that  his  presence  and 
continuance  in  the  vehicle  would  create  inconvenience  and  dis- 
turbance and  cause  discomfort  and  annoyance  to  other  passengers. 
Such  certainly  were  the  result  and  effect  of  the  rule  laid  down  for 
the  guidance  of  the  jury  at  the  trial.  We  are  constrained  to  say 
that  we  know  of  no  warrant,  either  in  principle  or  authority,  for 
putting  any  such  limitation  on  the  right  and  authority  of  the 
defendants  as  common  carriers  of  passengers,  or  of  their  servants 
acting  within  the  scope  of  their  employment. 

It  being  conceded,  as  it  must  be  under  adjudicated  cases,  that 
the  defendants,  as  incident  to  the  business  which  they  carried  on, 
not  only  had  the  power  but  were  bound  to  take  all  reasonable  and 
proper  means  to  insure  the  safety  and  provide  for  the  comfort  and 
convenience  of  passengers,  it  follows  that  they  had  a  right,  in  the 
exercise  of  this  authority  and  duty,  to  repress  and  prohibit  all 
disorderly  conduct  in  their  vehicles,  and  to  expel  or  exclude 
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therefrom  any  person  whose  conduct  or  condition  was  such  as  to 
render  acts  of  impropriety,  rudeness,  indecency  or  disturbance 
cither  inevitable  or  probable.  Certainly  the  conductor  in  charge 
of  the  vehicle  was  not  bound  to  wait  until  some  overt  act  of 
violence,  profaneness  or  other  misconduct  had  been  committed, 
to  the  inconvenience  or  annoyance  of  other  passengers,  before 
exercising  his  authority  to  exclude  or  expel  the  offender. 

The  right  and  power  of  the  defendants  and  their  servants  to 
prevent  the  occurrence  of  improper  and  disorderly  conduct  in  a 
public  vehicle  is  quite  as  essential  and  important  as  the  authority 
to  stop  a  disturbance  or  repress  acts  of  violence  or  breaches  of 
decorum  after  they  have  been  committed,  and  the  mischief  of 
annoyance  and  disturbance  has  been  done. 

Indeed,  if  the  rule  laid  down  at  the  trial  be  correct,  then  it 
would  follow  that  passengers  in  public  vehicles  must  be  subjected 
to  a  certain  amount  or  degree  of  discomfort  or  insult  from  evil- 
disposed  persons  before  the  right  to  expel  them  would  accrue  to 
a  carrier  or  his  servant.  There  would  be  no  authority  to  restrain 
or  prevent  profaneness,  indecency  or  other  breaches  of  decorum 
in  speech  or  behavior,  until  it  had  continued  long  enough  to 
become  manifest  to  the  eyes  or  ears  of  other  passengers.  It  is 
obvious  that  any  such  restriction  on  the  operation  of  the  rule  of 
law  would  greatly  diminish  its  practical  value.  Nor  can  we  see 
that  there  is  any  good  reason  for  giving  so  narrow  a  scope  to  the 
authority  of  carriers  of  passengers  and  their  agents  as  was  indi- 
cated  in  the  rulings  at  the  trial.  The  only  objection  suggested 
is,  that  it  is  liable  to  abuse  and  may  become  the  instrument  of 
oppression.  But  the  same  is  true  of  many  other  salutary  rules 
of  law.  The  safeguard  against  an  unjust  or  unauthorized  use  of 
the  power  is  to  be  found  in  the  consideration  that  it  can  never  be 
properly  exercised  except  in  cases  where  it  can  be  satisfactorily 
proved  that  the  condition  or  conduct  of  a  person  was  such  as  to 
render  it  reasonably  certain  that  he  would  occasion  discomfort  or 
annoyance  to  other  passengers  if  he  was  admitted  into  a  public 
vehicle  or  allowed  longer  to  remain  within  it. 

Exceptions  sustained. 
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RAMSDEN  AND  WIFE  V.  BOSTON  AND  ALBANY 

RAILROAD  COMPANY. 

Supreme  Judicial  Courty  Massac husetts^  March^  1S70, 

[Reported  in  104.  Mass.  117.] 

LIABILITY  OF  CORPORATION  FOR  ACT  OF  SERVANT.  ~  A  railroad  cor- 
poration is  liable,  to  the  same  extent  as  an  individual  would  be,  for  an 
injury  done  by  its  servant  in  the  course  of  his  employment. 

MASTER'S  LIABILITY  FOR  ACT  OF  SERVANT.  —  If  the  act  of  the  ser^^ani 
is  within  the  general  scope  of  his  employment,  the  master  is  equally  liable, 
whether  the  act  is  wilful,  or  merely  negligent,  or  even  if  it  is  contrary  to 
the  express  order  of  the  master. 

EJECTING  PASSENGER  FROM  TRAIN.  ~  If  a  conductor  of  a  train  ejects  a 
passenger  who  has  paid  fare,  or  uses  unnecessary  force  in  ejecting  him  if 
fare  not  paid,  railroad  company  is  liable. 

ASSAULT  UPON  PASSENGER  —  ERRONEOUS  CHARGE.  —  A  ruling  of  the 

trial  judge  that  if  the  conductor  in  seizing  articles  of  property  belonging  to 

a  passenger  for  the  purpose  of  enforcing  payment  of  fare,  committed  an 

,'  assault  upon  the  passenger,  the  railroad  company  was  not  liable  for  such 

acts,  was  erroneous,  and  verdict  for  the  company  was  set  aside. 

Verdict  for  defendant  set  aside. 
•  **Tort  for  afi  assault  and  battery.     The  declaration  was  as  fol- 

lows: 'And  the  plaintiffs  say  that  Ellen  Ramsden,  the  female 
plaintiff,  on  August  7,  1868,  got  on  the  cars  belonging  to  the 
defendants,  at  Newton  Corner  in  the  county  of  Middlesex,  to  go 
to  West  Newton,  between  the  hours  of  nine  and  ten  in  the  even- 
ing ;  that  on  demand  of  one  Twitchell,  conductor  of  the  train,  a 
servant  of  the  defendants,  in  their  employ,  she  paid  him  fifteen 
cents  for  her  fare  to  West  Newton;  that  soon  thereafter  said 
Twitchell  again  called  upon  her  for  her  fare,  and  she  declined  to 
pay  him,  as  she  had  once  paid  him,  when  said  Twitchell,  using 
gross,  insulting  and  abusive  language,  attempted  to  extort  said 
fare  from  her,  and  then  grossly,  wantonly,  and  pulicly  assaulted 
her  person,  to  force  said  fare  from  her,  and  pulled,  wrenched  and 
twisted  her  parasol  from  her  hands,  against  her  will  and  efforts  to 
retain  it,  to  hold  as  security  for  the  payment  of  said  fare;  that 
said  plaintiff  Ellen  was  thereby  put  in  great  fear,  both  in  body  and 
mind,  and  was  made  sick,  and  thereby,  being  with  child,  a  mis- 
carriage was  caused,  and  she  was  imprisoned  for  the  space  of  seven 
weeks,  and  was  compelled  to  pay  fifty  dollars  for  medical  attend- 
ance, and  said  plaintiff  Robert  thereby  lost  the  service  of  his  said 
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wife  Ellen  for  said  seven  weeks,  of  the  value  of  fifty  dollars;  to 
the  damage  of  the  plaintiffs,  as  they  say,  in  the  sum  of  one 
thousand  dollars. ' 

"The  answer  denied  each  and  every  allegation  of  the  declara- 
tion, and  alleged  that  *  if  any  person  did  the  acts  complained  of, 
it  was  not  as  the  defendants'  servant  or  agent,  or  under  such 
instructions  that  they  are  in  any  manner  responsible  for  his  acts 
or  omissions.' 

"Trial  in  the  Superior  Court,  before  Reed,  J.,  who  made  the 
following  report  to  this  court: 

**  'This  is  an  action  of  tort.  The  pleadings  are  made  a  part 
hereof.  The  plaintiffs  introduced  evidence  tending  to  show  that 
the  female  plaintiff  got  on  board  the  defendants'  cars  at  Newton 
Corner,  for  the  purpose  of  going  to  West  Newton  in  an  evening 
train ;  that  she  paid  the  fare  to  the  conductor ;  that  afterwards 
the  conductor  demanded  the  fare  again ;  that  she  said  she  had 
before  paid  it ;  that  the  conductor  told  her  she  lied ;  that  the  con- 
versation between  them  was  in  a  loud  tone ;  that  the  attention  of 
people  in  the  cars  was  attracted  by  it ;  that  she  was  confused  and 
shamed  and  excited  by  it ;  that  the  conductor  demanded  of  her 
that  she  should  give  him  her  parasol  to  keep  as  security,  or  as 
payment  for  the  fare ;  that  she  refused ;  that  he  took  hold  of  it, 
and  after  somewhat  of  a  struggle  took  it  away  from  her ;  and  that, 
by  reason  of  this,  the  said  plaintiff,  a  few  days  afterwards,  was 
prematurely  delivered  of  a  child,  and  had  suffered  much  in  health. 

"After  the  testimony  for  the  plaintiffs  was  concluded,  the  judge 
announced  to  the  counsel  that  at  the  conclusion  of  the  case,  when- 
ever that  should  be,  the  rulings  would  be  as  follows,  and  that, 
after  hearing  them,  the  counsel  upon  the  one  side  or  the  other 
might  proceed  or  not  with  the  case  to  the  jury,  as  they  mignt 
elect.  These  are  the  rulings :  '  Upon  the  pleadings,  the  action 
is  tort  in  the  nature  of  trespass  for  an  assault.  In  order  to  main- 
tain the  action,  the  plaintiffs  must  show  that  an  assault  was  com- 
mitted upon  the  female  plaintiff.  A  conductor,  by  virtue  of  his 
implied  authority  as  such,  that  being  the  only  authority  shown  in 
this  case,  has  no  right  to  seize  articles  of  property  belonging  to  a 
passenger  for  the  purpose  of  thus  enforcing  the  payment  of  fare. 
And  if  a  conductor  does  this,  or  attempts  to  do  this,  and,  in  so 
doing,  and  for  the  sole  purpose  of  seizing  such  property,  commits 
an  assault  on  a  passenger,  the  corporation  is  not  responsible  in 
trespass  for  such  acts.'     Upon  the  announcement  of  these  rulings, 
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with  the  foregoing  statement  made  by  the  judge  to  the  counsel, 
the  plaintiff's  counsel  consented  to  a  verdict  for  the  defendants/' 

I.  D.  Van  Duzee,  for  plaintiffs. 

G.  S.  Hale,  for  defendants. 

Gray,  J«  —  A  railroad  corporation  is  liable,  to  the  same  extent 
as  an  individual  would  be,  for  any  injury  done  by  its  servant  in 
the  course  of  his  employment.  Moore  v.  Fitchburg  Railroad  Co., 
4  Gray,  465;  Hewett  v.  Swift,  3  Allen,  420;  Holmes  v.  Wake- 
field, 12  Allen,  580.  If  the  act  of  the  servant  is  within  the  gen- 
eral scope  of  his  employment,  the  master  is  equally  liable,  whether 
the  act  is  wilful  or  merely  negligent;  Howe  ?'.  Newmarch,  12 
Allen,  49 ;  or  even  if  it  is  contrary  to  an  express  order  of  the 
master.  Philadelphia  and  Reading  R.  R.  Co.  v.  Derby,  14 
How.  468. 

The  conductor  of  a  railroad  train,  from  the  necessity  of  the 
case,  represents  the  corporation  in  the  control  of  the  engine  and 
cars,  the  regulation  of  the  conduct  of  the  passengers  as  well  as  of 
the  subordinate  servants  of  the  corporation,  and  the  collection  of 
fares.  He  may  even  eject  a  passenger  for  not  paying  fare. 
O'Brien  v,  Boston  and  Worcester  R.  R.  Co.,  15.  Gray,  20.  It  has 
been  adjudged  by  this  court  that  if,  in  the  exercise  of  his  general 
discretionary  authority,  he  wrongfully  ejects  a  passenger  who  has 
in  fact  paid  his  fare,  or  uses  excessive  and  unjustifiable  force  in 
ejecting  a  passenger  who  has  not  paid  his  fare,  and  injures  him 
by  a  blow  or  kick,  or  by  compelling  him  to  jump  off  while  the 
train  is  in  motion;  in  either  case  the  corporation  is  liable. 
Moore  v.  Fitchburg  R.  R.  Co.,  Hewett  v.  Swift,  and  Holmes  v. 
Wakefield,  above  cited. 

We  are  all  of  opinion  that  this  case  cannot  be  distinguished  in 
principle  from  those  just  mentioned.  The  use  of  unwarrantable 
violence  in  attempting  to  collect  fare  of  the  plaintiff  was  as  much 
within  the  scope  of  the  conductor's  employment  as  the  exercise 
or  threat  of  unjustifiable  force  in  ejecting  a  passenger  from  the 
cars.  Neither  the  corporation  nor  the  conductor  has  any  more 
lawful  authority  to  needlessly  kick  a  passenger  or  make  him  jump 
from  the  cars  when  in  motion,  than  to  wrest  from  the  hands  of  a 
passenger  an  article  of  apparel  or  personal  use,  for  the  purpose  of 
compelling  the  payment  of  fare.  Either  is  an  unlawful  assault; 
but  if  committed  in  the  exercise  of  the  general  power  vested  by 
the  corporation  in  the  conductor,  the  corporation,  as  well  as  the 
conductor,  is  liable  to  the  party  injured.     In  Monument  National 
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Bank  v.  Globe  Works,  loi  Mass.  59,  Mr.  Justice  Hoar  said, 
"No  corporation  is  empowered  by  its  charter  to  commit  an  assault 
and  battery ;  yet  it  has  frequently  been  held  accountable  in  this 
commonwealth  for  one  committed  by  its  servants." 

The  ruling  of  the  learned  judge  who  presided  at  the  trial,  that 
if  the  conductor,  in  seizing,  or  attempting  to  seize,  articles  of 
property  belonging  to  a  passenger,  for  the  purpose  of  thus  enforcing 
the  payment  of  fare,  committed  an  assault  upon  the  passenger, 
the  corporation  was  not  responsible  for  such  acts,  was  therefore 
erroneous. 

Verdict  set  aside. 


COLEMAN  V.  NEW  YORK  AND  NEW  HAVEN 

RAILROAD  COMPANY. 

Supreme  Judicial  Courts  Massachusetts y  November ^  iSyo, 

[Reported  in  io6  Mass.  160.J 

ASSAULT  AND  BATTERY  — EJECTION  — BURDEN  OF  PROOF  — 
INSTRUCTION.  —  In  an  action  for  assault  and  battery  while  being  ejected 
from  a  train  of  defendants,  where  the  court  instructed  the  jury  that  plaintiff 
would  not  be  entitled  to  resist  being  put  out  of  the  car,  although  he  would 
be  entitled  to  resist  assault  upon  him,  it  was  error  to  leave  the  burden  upon 
defendants  to  prove  the  distinction,  it  being  for  the  plaintiff  to  prove  justi- 
fication for  going  further  in  resisting  ejection  than  to  prevent  assault  upon 
him. 

QUESTION  FOR  JURY.  —  It  is  a  question  of  fact  for  the  jury  whether  in  law- 
fully ejecting  plaintiff  from  a  car  the  defendants  struck  the  plaintiff  in  the 
exercise  of  justifiable  force.  ' 

LIABILITY  OF  RAILROAD  FOR  ACTS  OF  SERVANTS.  —  A  railroad  com- 
pany  is  liable  for  the  acts  of  its  servants  in  assaulting  a  passenger,  although 
the  conductor  told  them  not  to  strike  the  passenger  while  ejecting  him  from 
a  car. 

EFFECT  OF  ASSAULT  UPON  PLAINTIFF.  —  It  is  for  the  jury  to  determine 
the  effect  of  an  assault  upon  a  disease  from  which  plaintiff  was  suffering  at 
the  time  of  the  assault. 

Exceptions  by  defendant.  Exceptions  sustained  on  first  trial 
and  overruled  on  the  second  trial. 

"Tort  for  assault  and  battery  of  the  plaintiff  while  ejecting  him 
from  a  car  on  the  defendant's  railroad  at  Stamford  in  the  State  of 
Connecticut.    Trial,  and  verdict  for  the  plaintiff,  with  damages  in 
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with  the  foregoing  statement  made  by  the  jadge  to  the  counsel, 
the  plaintiff's  counsel  consented  to  a  verdict  for  the  defendants.' 

I.  D.  Van  Duzee,  for  plaintilis. 

G.  S.  Hale,  for  defendants. 

Gray,  J.  —  A  railroad  corporation  is  liable,  to  the  same  extern 
as  an  individual  would  be,  for  any  injury  done  by  its  servant  it 
the  course  of  his  employment.  Moore  v.  Fitchburg  Railroad  Co. 
4  Gray,  465;  Hewett  v.  Swift,  3  Allen,  420;  Holmes  v.  Wake 
field,  12  Allen,  580.  If  the  act  of  the  servant  is  within  the  gen 
«ral  scope  of  his  employment,  the  master  is  equally  liable,  whethe) 
the  act  is  wilful  or  merely  negligent;  Howe  v.  Newmarch,  i: 
Allen,  49;  or  even  if  it  is  contrary  to  an  express  order  o{  tlu 
master.  Philadelphia  and  Reading  R.  R.  Co.  v.  Derby,  i^ 
How.  468. 

The  conductor  of  a  railroad  train,  from  the  necessity  of  th< 
case,  represents  the  corporation  in  the  control  of  the  engine  anc 
cars,  the  regulation  of  the  conduct  of  the  passengers  as  well  as  o\ 
the  subordinate  servants  of  the  corporation,  and  the  collection  o: 
fares.  He  may  even  eject  a  passenger  for  not  paying  fare 
O'Briens',  Boston  and  Worcester  R.  R.  Co.,  i^Gray,  20.  It  hai 
been  adjudged  by  this  court  that  if,  in  the  exercise  of  his  genera 
discretionary  authority,  he  wrongfully  ejects  a  passenger  who  ha; 
in  fact  paid  his  fare,  or  uses  excessive  and  unjustifiable  force  ii 
ejecting  a  passenger  who  has  not  paid  his  fare,  and  injures  bin 
by  a  blow  or  kick,  or  by  compelling  him  to  jump  off  while  th 
train  is  in  motion;  in  either  case  the  corporation  is  liable 
Moore  v.  Fitchburg  R.  R.  Co.,  Hewett  v.  Swift,  and  Holmes  v 
Wakefield,  above  cited. 

We  are  all  of  opinion  that  this  case  cannot  be  distinguished  i: 
principle  from  those  just  mentioned.  The  use  of  unwarrantabl 
violence  in  attempting  to  collect  fare  of  the  plaintiff  was  as  muc 
within  the  scope  of  the  conductor's  employment  as  the  exercis 
or  threat  of  unjustifiable  force  in  ejecting  a  passenger  from  th 
cars.  Neither  the  corporation  nor  the  conductor  has  any  moi 
lawful  authority  to  needlessly  kick  a  passenger  or  make  him  jum 
from  the  cars  when  in  motion,  than  to  wrest  from  the  hands  of 
passenger  an  article  of  apparel  or  personal  use,  for  the  purpose  ( 
compelling  the  payment  of  fare.  Either  is  an  unlawful  assauli 
but  if  committed  in  the  exercise  of  the  general  power  vested  b 
the  corporation  in  the  conductor,  the  corporation,  as  well  as  it 
conductor,  is  liable  to  the  party  injured.     In  Monument  Nation 
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Bank  v.  Globe  Works,  loi  Mass.  59,  Mr.  Justice  Hoar  said, 
*'No  corporation  is  empowered  by  its  charter  to  commit  an  assault 
and  battery ;  yet  it  has  frequently  been  held  accountable  in  this 
commonwealth  for  one  committed  by  its  servants.'* 

The  ruling  of  the  learned  judge  who  presided  at  the  trial,  that 
if  the  conductor,  in  seizing,  or  attempting  to  seize,  articles  of 
property  belonging  to  a  passenger,  for  the  purpose  of  thus  enforcing 
the  payment  of  fare,  committed  an  assault  upon  the  passenger, 
the  corporation  was  not  responsible  for  such  acts,  was  therefore 
erroneous. 

Verdict  set  aside. 


COLEMAN  V.  NEW  YORK  AND  NEW  HAVEN 

RAILROAD  COMPANY. 

Supreme  Judicial  Courts  Massachusetts^  November ^  l8yo, 

[Reported  in  io6  Mass.  160.J 
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ASSAULT  AND  BATTERY  — EJECTION  — BURDEN  OF  PROOF  — 
INSTRUCTION.  —  In  an  action  for  assault  and  battery  while  being  ejected 
from  a  train  of  defendants,  where  the  court  instructed  the  jury  that  plaintiff 
would  not  be  entitled  to  resist  being  put  out  of  the  car,  although  he  would  ;  '  A 

be  entitled  to  resist  assault  upon  him,  it  was  error  to  leave  the  burden  upon  "     ,  » 

defendants  to  prove  the  distinction,  it  being  for  the  plaintiff  to  prove  justi-  ^  A 

fication  for  going  further  in  resisting  ejection  than  to  prevent  assault  upon 
him. 


QUESTION  FOR  JURY.  —  It  is  a  question  of  fact  for  the  jury  whether  in  law- 
fully ejecting  plaintiff  from  a  car  the  defendants  struck  the  plaintiff  in  the 
exercise  of  justifiable  force.  ' 

LIABILITY  OF  RAILROAD  FOR  ACTS  OF  SERVANTS.  —  A  railroad  com- 
pany is  liable  for  the  acts  of  its  servants  in  assaulting  a  passenger,  although 
the  conductor  told  them  not  to  strike  the  passenger  while  ejecting  him  from 
a  car. 

EFFECT  OF  ASSAULT  UPON  PLAINTIFF.  —  It  is  for  the  jury  to  determine 
the  effect  of  an  assault  upon  a  disease  from  which  plaintiff  was  suffering  at 
the  time  of  the  assault. 

Exceptions  by  defendant.  Exceptions  sustained  on  first  trial 
and  overruled  on  the  second  trial. 

"Tort  for  assault  and  battery  of  the  plaintiff  while  ejecting  him 
from  a  car  on  the  defendant's  railroad  at  Stamford  in  the  State  of 
Connecticut.    Trial,  and  verdict  for  the  plaintiff,  with  damages  in 
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the  sum  of  $3^50,  in  the  Superior  Court,  before  Pitma 
allowed  the  following  bill  of  exceptions : 

"There  was  evidence  at  the  trial  tending  to  show  tha 
were  as  follows:  The  plaintiff  at  New  York  city  offe 
gate  in  the  defendants'  station-house  a  coupon  ticke 
from  New  Haven  to  New  York,  and  claimed  to  be 
ride  on  the  cars  from  New  York  to  New  Haven  on  t 
He  was  refused  admission  to  the  cars,  whereupon  he 
another  ticket  from  New  York  to  New  Haven,  and  wa; 
to  the  cars.  When  the  conductor  came  through  the  car 
the  tickets,  the  plaintiff  offered  him  the  coupon-tick 
from  New  Haven  to  New  York,  and  the  conductor 
accept  it,  and,  after  two  or  three  conversations,  request 
leave  the  train  at  Stamford  unless  he  would  pay  his  far 
the  train  reached  Stamford,  the  plaintiff  refusing  to 
train  or  to  pay  his  fare,  the  conductor  summoned  four  1 
testified,  to  go  with  him  on  the  train  and  remove  th 
The  station-agent  at  Stamford  (who  was  a  son  of  James 
the  superintendent  of  the  road),  who  happened  to  be  ai 
station,  although  not  summoned,  went  on  the  cars;  an 
ductor  on  cross-examination  testified  that  he  saw  yo 
take  hold  of  the  plaintiff  while  he  was  being  removed 
he  did  not  forbid  him.  The  conductor  ordered  the  nr 
the  plaintiff  out,  but  to  do  it  carefully,  as  some  of  the 
testified ;  and  he  and  some  other  witnesses  testified  thi 
twice  during  the  progress  of  the  affair,  he  told  the  r 
strike  him.  The  men  thereupon  took  hold  of  the  pla 
took  him  out  of  his  seat  into  the  aisle.  The  plaintiff  hi 
at  the  time  under  the  arm  of  the  seat,  which  was  attaci 
cushion,  and  as  he  was  lifted  out  the  cushioned  seat 
him.  The  evidence  was  contradictory  as  to  the  posit 
plaintiff  and  the  degree  of  resistance  he  opposed  to  bein; 
from  the  seat.  The  plaintiff  testified  that  after  he  g( 
aisle  he  was  struck  two  or  three  heavy  blows  behinc 
Other  witnesses  testified  that  the  plaintiff  was  struck  1 
ear  by  one  of  the  men  who  was  putting  him  out,  tht 
were  not  able  to  state  the  exact  time.  The  defendants' 
testified  that  the  plaintiff  resisted  violently,  and  that  w 
removed  from  the  car  he  struck  one  in  the  face  and  anol 
body,  and  also  that  he  bit  one  violently  in  the  arm  am 
another  between  the  cars.     The  defendants'  witnesses  a 


niiu  struggle  lo  any  cxceni:,  ana  inai  lor  any  injury  prouufcu  oy 
SO  struggling  and  striking,  on  his  part,  the  defendants  were  liable. 
This  is  not  intended  as  a  full  report  of  evidence,  but  to  illustrate 
the  exceptions. 

"Before  the  charge  to  the  jury,  and  before  the  defendants' 
argument,  the  defendants  asked  for  instructions  to  be  given  to 
the  jury  as  follows: 

"i.  That,  under  the  facts  claimed  by  the  plaintiff,  he  was  a 
trespasser  in  the  defendants'  cars. 

"2.  That  the  defendants  had  a  right  to  eject  him  from  their 
cars,  and,  in  so  doing,  were  justified  in  using  not  only  sufficient 
force  to  expel  him,  but  also  force  sufficient  to  overcome  his 
resistance  to  their  efforts  to  expel  him. 

"3.  That  the  conductor  had  the  right  to  call  to  his  assistance 
such  employees  as  were  necessary  to  remove  the  plaintiff.  For 
the  acts  of  the  conductor,  and  of  the  employees  who,  under  his 
direction,  aided  in  ejecting  the  plaintiff,  the  defendants  are  liable ; 
for  the  acts  of  other  persons,  whether  employees  or  not,  the 
defendants  are  not  responsible. 

"4.  That  if  the  jury  find  that  the  defendants  used  excessive  or 
unreasonable  force,  and  that  the  plaintiff  resisted  the  application 
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of  this  force,  tbey  must,  in  estimating  damages,  separate  th 
injury  occasioned  by  his  resistance  to  the  expulsion,  from  th 
injury  occasioned  in  other  ways,  and  allow  compensation  fo 
the  latter  class  of  injury  exclusively. 

"S-  That  the  measure  of  damage  must  be  limited  to  such  sur 
as  will  make  the  plaintiff  good  for  actual  injuries  other  than  thos 
occasioned  by  or  resulting  from  bis  resistance ;  and  that  the  plain 
tifl,  being  a  wrongdoer,  is  not  entitled  to  any  compensation  a 
vindictive  damages. 

"6.  That  the  defendants,  if  liable  at  all,  are  only  liable  for  an; 
excess  of  force  beyond  that  which,  taking  everything  into  con 
sideration,  the  urgency  of  the  occasion,  the  resistance,  and  th< 
object  to  be  accomplished,  was  reasonable  or  necessary  to  remow 
the  plaintiff  from  the  cars. 

"7.  That,  to  justify  the  plaintiff  in  using  resistance  under  thi 
plea  of  self-defense,  he  must  show  that  his  resistance  was  calcu 
lated  to  overcome  a  force  gainst  which  he  had  a  right  to  defeni 
himself;  and  he  is  not  justified,  in  resisting  a  lawful  expulsion 
to  defend  himself  against  (by?)  an  unlawful  assault. 

"8.  That,  to  entitle  the  plaintiff  to  recover  in  this  case,  hemus 
take  the  burden  of  proof,  and  show  that  his  injuries,  for  which  hi 
is  to  be  compensated,  were  occasioned  solely  by  the  wrongful  ac 
of  the  defendants. 

"The  judge  took  these  prayers  into  consideration,  and  durinj 
the  defendants'  argument  interrupted  their  counsel  to  say  that  i 
might  be  of  advantage  to  them  in  their  ailment  to  know  tha 
the  court  would  rule  as  requested,  except  that  the  third  instruc 
tion  should  be  qualified,  so  that  the  direction  of  the  conducto 
need  not  be  express,  but  might  be  implied  from  his  presence  an< 
assent  to  the  aid  of  others;  to  which  qualification  the  counse 
then  said  that  they  took  no  exception.  When  the  judge  came  ti 
give  the  instruction,  the  qualification  was  reduced  to  writing  an< 
given  in  these  words :  '  But  it  is  not  necessary  that  the  conducto 
should  have  given  express  direction  to  all  concerned  in  the  ejec 
tion  of  the  plaintiff,  but  if  the  jury  are  satisfied,  upon  all  the  fact 
and  circumstances,  that  such  persons  aided  the  conductor  and  hi 
other  employees,  with  his  permission  and  sanction,  then  the  jun 
may  infer  an  employment  of  such  persons;  that  is  to  say,  if  ; 
party  saw  other  persons  aiding  and  assisting  those  whom  he  call 
upon  and  who  are  in  his  employment,  he  having  full  knowledge 
of  their  doing  it,  and  giving  directions  to  them  in  common  witl 
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others,  and  does  not  interfere  to  prevent  their  action,  and  from 
all  the  circumstances,  taking  the  fact  of  who  they  are,  and  the 
relation  they  occupy  to  him  and  to  his  employees,  you  are  satisfied 
that  he  sanctions  such  acts,  you  may  infer  an  employment.  It  is 
not  necessary  that  they  should  be  called  in  directly  to  the  assist- 
ance of  the  other  parties.  If,  on  the  other  hand,  the  other  parties 
were  mere  interlopers,  and  the  conductor  had  no  opportunity  to 
interfere  with  their  action,  it  would  not  be  fair  that  the  railroad 
corporation  should  be  held  responsible,  whatever  their  instruc- 
tions are  as  to  putting  out  passengers.'  After  the  charge,  the 
defendants  excepted  to  this  qualification.  Thereupon  the  judge 
said  to  their  counsel,  that  he  understood  that  it  had  once  been 
assented  to  in  substance,  and  that,  if  counsel  would  point  out 
wherein  it  differed  from  the  qualification  assented  to,  the  court 
might  revise  the  phraseology.  But  the  counsel  declined  to  sug- 
gest any  change,  and  claimed  their  right  of  exception. 

"The  seventh  instruction  was  read  by  the  judge  with  the  fol- 
lowing remarks :  '  If  I  understand  that  proposition,  it  means  this: 
That,  in  exercising  the  right  of  self-defense  against  the  blows 
which  were  struck  upon  him,  the  plaintiff  had  not  a  right  to  go 
further  than  to  prevent  those  blows  ;  that  is  to  say,  in  exercising 
a  right  of  resistance  to  those  blows,  he  had  no  right  to  resist  the 

^  *  .       .  '  \ 

tinction,  the  party  is  entitled  to  the  benefit  of  it.     The  plaintiff  "     \ 

would  not  be  entitled  to  resist  being  put  out,  although  he  would 

be  entitled  to  resist  aggressions  made  upon  him  by  blows  upon 

his  head  and  the  other  injuries  to  which  he  testifies.'     The  other  '  '  i-  ^ 

instructions  were  given  without  qualifications. 

"The  defendants  also  asked  for  the  following  further  instruc- 
tions, after  the  charge:  'That  if  Coleman,  being  a  wrongdoer,  ( 
and  refusing  to  leave  the  car,  is  notified  that  he  is  to  be  put  out, 
and  he  has  a  disease  that  might  be  aggravated  by  such  expul- 
sion, and  he  gives  no  notice  thereof  to  them,  the  defendants  are 
not  liable  for  any  aggravation  of  the  disease. '  This  instruction 
was  given  by  the  judge  with  the  following  addition:  'Unless 
they  exceeded  the  limits  of  reasonable  force,  that  is  to  say,  to 
put  it  in  a  more  succinct  and  intelligible  form  to  you,  the  simple 
question  before  you  is,  whether  the  defendants  exceeded  reason- 
able  force,  and  of  that  you  are  the  sole  judges;  if  they  did,  then 
they  are  answerable  for  the  consequences  of  that  act.  If  they 
removed  him  properly  from  his  seat,  and  then,  after  he  was  in  the 
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aisle,  any  persons  who  were,  under  the  instruction: 
their  agent  or  employees,  and  aided  and  assisted  the: 
him  out,  used  force,  by  blows  on  the  head  or  otherw 
beyond  the  limits  of  reasonable  force  (of  course  yo 
opinion  that  blows  upon  the  head  in  the  manner  te< 
plaintiff  were  not  reasonable),  then,  for  all  the  n: 
quences  of  that  injury  the  defendants  would  be  resp 
if,  when  they  arrived  at  the  platform  of  the  car,  the 
bodily  upon  the  platform  of  the  depot,  as  he  says,  tt 
responsible  for  that.' 

"The  defendants  also  requested  the  judge  to  inst 
that  if  there  were  blows  inflicted  upon  the  plainti 
those  who  were  eng^ed  in  putting  him  out,  the  i 
charge  being  present  and  telling  them  not  to  strik 
exceeded  their  authority  and  the  defendants  are  not  1 
request  the  judge  refused;  but  no  exception  was  1 
refusal,  nor  was  any  objection  made  or  exception 
of  the  qualifications  or  explanations  added  by  the  pn 
to  the  written  instructions  given,  except  as  above  r 
qualifications  to  the  third.  The  defendants,  howeve 
that,  where  written  prayers  for  specific  instruction; 
any  alteration  or  qualification  thereof  entitled  them  I 
From  which  rulings  and  refusals  to  rule  the  defends 
C.  G.  Child  (of  Connecticut)  and  L.  M.  Child,  foi 
E.  D.  SoHiER  (O.  Stevens  with  him),  for  plaintii 
Chapman,  Ch.  J.  —  The  plaintiff  has  no  claim 
defendants  as  carriers,  and  they  owed  him  no  duty 
he  was  wrongfully  in  their  car,  and  wrongfully  refus< 
when  requested  to  do  so,  and  when  the  conductor  a 
ants  undertook  to  remove  him,  as  they  had  a  rig! 
wrongfully  resisted  them.  When  they  took  hold  of 
his  arm  under  the  arm  of  the  seat,  which  was  atti 
cushion;  and  as  he  was  lifted  out,  the  cushioned  sei 
him.  He  admitted  that  he  struck  the  men  who 
and  claimed  a  right  to  strike  and  struggle  to  any  e^ 
defense,  against  the  violence  which  he  alleged  wa 
upon  him  by  blows  and  otherwise.  According  to  ti 
of  the  defendants'  witnesses,  the  violence  he  used  t 
was  very  great.  Violence  on  his  part  would  increase 
necessary  and  proper  to  be  used  on  their  part ;  and  if  i 
in  any  degree  to  the  violence  of  his  fall,  or  to  the 
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of  his  disease,  he  cannot  recover  for  the  injuries  he  received. 
The  burden  was  on  him  to  prove  that  his  own  illegal  acts  did  not 
in  any  degree  contribute  to  the  alleged  injury,  but  that  it  was 
wholly  caused  by  the  wrongful  acts  of  the  defendants'  servants. 
This  would  be  so,  even  if  his  mere  negligence  contributed  to  the 
injury.  Murphy  v,  Deane,  lOi  Mass.  455.  It  is  not  less  so,  if 
his  acts  of  forcible  resistance  contributed  to  it. 

The  defendants  allege  several  exceptions.  We  do  not  think 
they  have  a  right  to  except  to  the  written  qualification  made  to 
the  third  instruction.  It  was  designed  by  the  judge  to  express  in 
writing  what  he  had  stated  orally  without  exception;  and  when 
it  was  objected  to,  and  he  asked  the  objecting  counsel  to  state  in 
what  respects  it  differed  from  his  oral  statement,  he  was  entitled 
to  a  candid  answer.  The  alleged  variance  should  have  been 
pointed  out,  and  a  failure  to  do  so  ought  to  have  been  regarded 
as  a  waiver  of  the  exception ;  for  there  was  then  an  opportunity, 
either  to  have  the  qualifying  clause  made  correct,  or  to  have  an 
exception  to  it  allowed  understandingly. 

But  the  ruling  made  in  reply  to  the  seventh  request  for  instruc- 
tions cannot  be  sustained.  The  request  probably  contains  an 
unintentional  error,  and  it  was  proper  for  the  judge  to  endeavor  5 

to  explain  its  meaning.     He  undertook  to  do  so.     He  stated  the  ^r?. 

defendants'  proposition  to  be,  **that,  in  exercising  the  right  of  \  \\ 

self-defense  against  the  blows  which  were  struck  upon  him,  the  ^-^ 

plaintiff  had  not  a  right  to  go  further  than  to  prevent  those 
blows ;  that  is  to  say,  in  exercising  a  right  of  resistance  to  those 
blows,  he  had  no  right  to  resist  the  process  of  being  put  out."  \;C3. 

He  then  added:  **That  is  so;  if  you  can  make  that  distinction, 
the  party  is  entitled  to  the  benefit  of  it.  The  plaintiff  would  not 
be  entitled  to  resist  being  put  out,  although  he  would  be  entitled 
to  resist  aggressions  made  upon  him  by  blows  upon  his  head  and  \ 

the  other  injuries  to  which  he  testifies."  But  the  jury  should 
have  been  told  that  the  burden  was  on  the  plaintiff  to  establish 
the  distinction,  and  he  must  prove  any  facts  that  he  relied  upon 
as  a  justification  for  going  further  than  to  prevent  blows.  But 
the  ruling  left  the  burden  on  the  defendants. 

He  further  instructed  them  that  **if  the  defendants  removed 
him  properly  from  his  seat,  and  then,  after  he  was  in  the  aisle, 
any  persons  who  were,  under  the  instructions  given  to  the  jury, 
the  defendants'  agent  or  employees,  and  aided  and  assisted  them  in 
putting  him  out,  used  force,  by  blows  on  the  head  or  otherwise, 
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that  was  beyond  the  limits  of  reasonable  force  (of  col 
will  be  of  opinion  that  blows  upon  the  head  in  the 
testified  by  the  plaintiff  were  not  reasonable),  then,  fo 
natural  consequences  of  that  injury  the  defendants  w 
responsible.  So,  if,  when  they  arrived  at  the  platform  ol 
they  threw  him  bodily  upon  the  platform  of  the  depot,  as 
they  would  be  responsible  for  that," 

It  is  not  correct,  as  a  legal  proposition,  to  say  that  1 
the  head  or  otherwise  would,  of  course,  be  illegal.  ! 
depend  upon  what  the  plaintiff  was  doing.  If,  for  exa 
was  biting  the  arm  of  the  man  who  struck  him,  the  ju 
find  that  it  was  a  justifiable  method  of  disengaging  his  tc 
was  a  question  of  fact,  and  should  have  been  left  to  the  ju 
proper  instructions,  and  not  passed  upon  as  matter  of  lai 
the  liability  of  the  defendants  for  the  consequences  of  all 
of  their  servants  should  have  been  stated  with  the  quali 
stated  above,  in  respect  to  the  plaintiff's  own  agency 
tributing  to  the  injury. 

The  instruction  asked  in  respect  to  the  liability  of  the 
ants  if  the  conductor  told  the  men  not  to  strike,  was 
refused.  What  these  men  did  in  the  performance  of  thi 
for  which  the  conductor  employed  them,  the  defend 
liable  for. 

Exceptions  sustained. 

"At  the  second  trial  in  the  Superior  Court,  before  Scu 
the  jury  again  found  for  the  plaintiff,  with  damages  in  th 
$3>5oo,  and  the  judge  allowed  the  following  bill  of  ex 
'if  by  the  statement  of  facts  therein  contained  the  defenc 
entitled  to  them.' 

"  The  bill  set  forth  the  circumstances,  down  to  the  exp 
the  plaintiff  from  the  car,  more  fully,  and  not  materially  o 
than  the  former  bill;  and  that  there  was  a  difference 
between  such  coupon-tickets  as  the  one  which  the  plain 
and  other  tickets  between  the  same  points;  and  that  the 
regulation  of  the  defendants  that  such  coupon-tickets  sh 
be  received  except  in  the  direction  for  which  they  wen 
The  bill  then  continued  as  follows: 

"  'In  regard  to  the  expulsion,  the  plaintiff  testified :  'V 
train  stopped,  I  put  my  knees  on  the  back  of  the  seat  in 
me.  and  took  out  a  book  and  began  to  read.     I  heard  s 
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say  that  they  were  coming  for  me ;  looked  around  and  saw  the 
conductor  coming  at  the  head  of  from  three  to  five  men.  The 
conductor  said,  'This  is  the  man:  pull  him  out  and  put  him  on 
the  platform.'  I  said, '  If  you  do  it,  it  is  at  your  peril. '  He  said. 
'PuU  him  out  and  put  him  on  the  platform.'  They  seized  my 
coat  by  the  lapel,  and  tried  to  roll  me  out  of  the  seat ;  but  the 
coat  tore,  and  I  did  not  roll  out,  and  they  were  quiet  for  an 
instant.  Then  they  jumped  at  me,  and  two  of  them  put  their  arms 
around  my  legs,  as  I  had  them  on  the  back  of  the  seat,  and  as  many 
as  could  got  in  back  of  the  seat  and  grasped  me  by  the  shoulders 
and  commenced  wrenching  me  out  in  the  most  violent  manner- 
I  instinctively  grasped  the  arm  of  the  seat.  They  jerked  me  out, 
and  the  arm  of  the  seat  and  the  cushion  came  up  with  me  and  slid 
off  my  arm.  After  they  got  me  into  the  aisle,  they  dropped  my 
feet  an  instant,  and  somebody  struck  me  three  tremendous  blows 
of  the  fist  just  back  of  the  right  ear.  Not  until  then  did  I  make 
the  slightest  resistance  except  clinging  to  the  seat.  When  the 
blows  struck  me,  I  supposed  the  men  would  maim  me  or  disfigure 
me  for  life,  if  they  did  not  kill  me,  and  I  then  struck  out  to  beat 
them  off,  struggling  to  release  myself  as  long  as  I  had  the  power 
and  until  they  overpowered  me.  I  struck  one  man  in  the  chin 
as  hard  as  I  could,  and  another  in  the  face,  and  I  do  not  know 
how  many  more.  I  struck  another  man  away  from  me  as  we  went 
out  of  the  car  door,  and  he  fell  over  between  the  cars.  When 
they  got  out  of  the  car  they  all  grabbed  me  and  threw  me  broad- 
side, like  a  dead  sheep,  from  the  platform  of  the  car  to  the  plat- 
form of  the  station.  I  struck  on  my  side  in  the  mud,  tore  the 
flesh  off  my  limbs  somewhat,  and  ruptured  me.  The  superin- 
tendent of  the  road  was  at  the  station,  and  I  told  him  I  would 
give  him  a  dose  of  law  and  see  if  I  could  not  teach  him  something. 
He  said  he  would  give  me  all  the  law  1  wanted,  if  I  wanted  to  test 
the  case.  My  hat  and  satchel  were  passed  out  of  the  car  to  me. 
Then,  after  the  train  had  started,  I  ran  and  jumped  at  the  rear  of 
the  car.  The  superintendent  shouted  not  to  let  me  get  on,  and 
his  son  and  another  man  pulled  me  off,  and  held  me  till  the  train 
Tn-asgone,  Then  I  pulled  my  regular  ticket  out  of  my  pocket, 
and  asked  why  I  was  held.  The  superintendent  said  that  I  would 
have  shown  that  ticket  before  if  I  had  been  a  gentleman ;  and  I 
said  he  was  no  judge,  and  told  him  to  stop  talking  to  me.  He 
said  that  I  had  tried  to  steal  my  ride  to  New  Haven  and  sell  my 
ticket,  and  they  would  give  me  all  the  law  I  wanted  and  show  me 
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that  the  laws  of  Connecticut  were  different  from  whi 
from.  In  the  depot,  and  for  a  week  or  two  after,  I  waj 
head  to  foot.  I  could  not  shut  my  left  hand,  and  it 
swollen.  There  was  a  black  and  blue  spot  on  my  arr 
skin  was  torn  off,  and  the  flesh  was  rough.  The  skin  w£ 
off  both  knees,  and  there  was  a  black  and  blue  place  oi 
leg.  Then  there  was  this  rupture.  The  protrusion 
and  there  were  streaks  down  the  leg,  and  it  was  inflami 
into  the  groin,  and  there  was  a  dull,  bearing-down  p 
protrusion  was  perhaps  as  large  as  a  turkey's  egg,  or 
and  on  the  left  side,  where  I  had  never  had  any  inc 
hernia,  it  was  ver^'  tender  and  sore,  so  that  pressure 
painful.  When  I  was  a  child  it  was  discovered  tha 
tendency  to  hernia;  but  my  parents  were  very  careful 
suited  physicians  to  see  if  anything  could  be  done  ( 
trouble,  but  there  was  no  special  difficulty.  I  had  wi 
when  I  was  quite  a  small  boy,  perhaps  a  year  or  two. 
remember  when  I  resumed  it,  but  think  it  was  befon 
California.  I  was  going  to  a  distant  country,  and  prov 
means,  that  in  case  of  accident  I  might  be  able  to  t; 
myself.  It  never  hindered  me  from  active  exercise 
climbing,  or  swimming.  In  California  I  could  walk  th 
ride  horseback,  climb  the  mountains,  and  go  down  a  hu 
shaft  by  a  rope  hand  over  hand,  without  any  troub 
never  laid  up  a  day  that  I  know  of  on  that  account, 
ejection  from  the  cars,  there  is  never  a  day  when  I 
work  that  I  am  free  from  the  pains.  Besides  the  bloi 
the  railroad  men  did  more  than  other  men  would  have  < 
the  circumstances.  It  was  unnecessary  to  wrench  me 
seat  with  such  violence.  They  might  have  Hfted  me 
seat,  and  put  me  out  quietly.  I  resisted  precisely  as 
a  gang  of  ruffians  should  attack  me  in  the  street.  I  g 
arm  of  the  seat  instinctively,  I  do  not  particularly 
what  the  men  did  to  get  me  out  of  the  car,  more  than 
sary,  after  the  blows  were  struck,  in  getting  me  to  the  ] 
the  car.  I  do  not  know  whether  blows  were  struck  ag; 
from  the  reports  of  others.  I  was  so  excited  they  n 
struck  me  all  the  way;  I  cannot  swear  one  way  or 
I  did  not  brace  myself  in  the  seat,  nor  assume  a  postur 
ance.  When  I  went  on  board  the  train  I  had  not  m 
mind  to  assert  any  right  to  ride  on  the  coupon -ticket. 
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to  use  it  if  it  was  possible;  that  is,  if  the  conductor  would  allow 
me.  I  always  thought  I  had  that  right,  and  think  so  still.  I  know 
that  the  judges  have  ruled  differently,  but  in  some  things  I  hold 
to  the  right  of  private  opinion.  I  made  up  my  mind  to  use  it  in 
the  cars,  when  the  conductor  threatened  to  throw  me  off. 
I  thought  the  ticket  entitled  me  to  travel  between  the  two  points. 
Possibly  there  might  be  a  mistake  about  that ;  but  when  he  said 
he  would  take  the  law  into  his  own  hands  and  settle  the  matter, 
I  determined  I  would  not  yield  another  inch  to  him.' 

"Other  witnesses  for  the  plaintiff,  some  of  them  passengers  in 
the  car,  testified  substantially  like  the  plaintiff,  with  the  addition 
that  the  blows  were  struck  by  one  of  the  men  who  came  in  with 
the  conductor,  except  that  only  two  witnesses  saw  the  plaintiff 
put  from  the  platform  of  the  car  to  that  of  the  station.     One  of 
these  testified :    'I  was  in  the  car  and  heard  something  going  on, 
but  intentionally  paid  no  attention  to  it.     I  saw  some  one  taken 
by  me.  After  the  person  was  taken  out,  I  looked  from  my  window 
and  saw  somebody's  feet  on  the  platform  of  the  station,  —  the 
feet  of  a  man  lying  down.     There  were  a  good  many  other  people 
about  there,  but  I  saw  no   one   else  lying  down.'     The  other 
testified:    'I  was  standing  on  the  platform  of  the  station,  and 
saw  the  plaintiff  brought  out  of  the  car  and  thrown  on  the  plat- 
form of  the  station.     They  had  hold  of  his  head  and  shoulders 
and  feet;  perfectly  helpless,  of  course.     They  dumped  him  down 
roughly.     The  men  were  on  the  platform  of  the  station,  so  far  as 
I  could  see,  when  they  dumped  him  down.     He  struck  very  hard, 
they  dumping  him  down  bodily  and  rather   roughly.     It   was 
raining  at  the  time,  and  the  platform  of  the  station  was  wet  and 
muddy.'     Some  witnesses  for  the  plaintiff,  who  were  passengers 
also,  testified  that  there  was  no  rush  so  as  to  crowd  the  party  who 
were  removing  the  plaintiff  from  the  platform  of  the  car  to  the 
platform  of  the  station.     None  testified  to  any  violence,  after  the 
blows,  till  they  got  to  the  platform  of  the  car. 

"Several  medical  witnesses  testified  with  regard  to  the  plaintiff's 
physical  condition,  and  all  of  them  said  that  any  violent  strain 
on  the  abdominal  muscles  would  involve  danger  of  a  rupture  to 
one  who  has  a  tendency  to  hernia.  The  plaintiff  said  that  he  had 
on  a  truss  at  the  time  of  the  expulsion ;  and  some  of  the  medical 
witnesses  also  said  that,  if  when  thrown  upon  the  platform  of  the 
station  he  had  struck  upon  the  truss,  that  might  have  caused  the 
rupture. 
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tbit  he  was  free  from  any  act  contributing  to  his  injuries;  and 
second,  that  his  injuries  were  occasioned  solely  by  the  unlawful 
acts  of  the  defendants. 

"'9.  That,  if  the  jury  find  that  the  defendants  used  excessive 
or  unreasonable  force,  and  that  the  plaintiff  resisted  the  applica- 
tion of  that  force,  they  must,  in  estimating  the  damages,  separate 
the  injury  received  from  his  resistance  to  the  expulsion  from  the 
injury  received  in  other  ways. 

"  '10.  That,  to  justify  the  plaintiff  in  using  resistance  under  the 
plea  of  self-defense,  he  must  show  that  his  resistance  was  solely 
calculated  to  overcome  a  force  against  which  he  had  a  r^ht  to 
defend  himself. 

"  'II.  That  the  company  is  not  responsible  for  any  blow  or  act 
of  violence  on  the  part  of  their  servants,  provoked  by  an  act  of 
violence  on  the  plaintiff's  part,  or  justified  by  such  act. 

"  '12.  That,  in  ejecting  the  plaintiff  from  the  car,  the  defend- 
ants' employees  had  a  right  to  suppose  the  plaintiff,  unless  notified 
to  the  contrary,  to  be  a  sound  man ;  and  they  are  not  responsible 
for  any  injury  occasioned  to  a  peculiar  difficulty  unknown  to 
themselves  and  known  to  the  plaintiff,  unless  cautioned  in  refer- 
ence thereto,  (a)  The  plaintiff,  being  wrongfully  in  the  car,  and 
being  a  trespasser,  and  having  been  notified  that  he  would  be  put 
out,  upon  his  refusal  to  leave  the  car  took  upon  himself  the  risk 
attendant  upon  his  expulsion.  If  under  such  circumstances  he 
fiad  a  disease  not  apparent  to  those  ejecting  him,  and  gave  no 
notice  of  such  disease  to  those  ejecting  him,  the  defendants  are 
not  liable  for  any  aggravation  of  such  disease,  (b)  The  defend- 
ants, in  this  case,  and  under  the  circumstances  proved,  had  a  right 
to  suppose  that  the  plaintiff  was  a  sound  man,  and  are  not  liable 
for  any  injury  occasioned  by  forcing  his  truss  against  a  weak 
place  in  his  body,  (c)  The  defendants  are  not  liable  for  any 
a^ravation  of  such  a  disease,  but  only  liable  for  such  violence  as 
would  have  produced  such  results  in  a  sound  man.  (d)  That 
there  is  not  sufficient  evidence  on  which  to  found  a  verdict  for 
any  justifiable  violence  on  the  part  of  the  defendants,  except  the 
blows  on  the  head ;  and  as  there  is  no  evidence  that  such  blows 
caused  any  injury  to  the  plaintiff's  hernia;  hence  the  only  question 
for  the  jury  is,  if  they  shall  find  that  blows  were  struck  unjusti- 
fiably by  the  defendants'  servants,  how  much  damage  was  done 
by  such  blows, 
"  '13.  The  conductor  had  a  right  to  call  to  his  assistance  such 
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employees  as  were  necessary  to  remove  the  plaintiff;  for  their 
acts  and  the  acts  o(  the  conductor  the  defendants  are  liable ;  for 
the  acts  of  any  other  persons  they  are  not  liable,  unless  knowl- 
edge is  brought  home  to  their  conductor  that  such  persons  were 
acting  in  addition  to  the  employees  designated  by  him.' 

"The  judge  granted  all  but  the  twelfth  of  these  prayers  for 
instructions,  with  the  modifications  set  forth  below;  refused  the 
twelfth  prayer,  and  all  its  subdivisions;  and,  after  recapitulating 
the  evidence,  instructed  the  jury  as  follows: 

"If  the  plaintiff  was  wrongfully  in  the  defendants'  car  at  this 
time,  or  if  he  wrongfully  refused  to  leave  the  car  when  requested 
by  the  conductor,  the  defendants  had  a  right  to  remove  him  by 
force,  using  such  force  only  as  was  necessary  and  proper  to 
accomplish  the  end  they  had  in  view;  and  the  defendants  in  such 
case  are  responsible  only  for  such  excessive  or  improper  force  as 
the  plaintiff  may  show  was  exercised  by  them,  the  burden  of 
proof  in  this  matter  being  upon  the  plaintiff  throughout  the  case. 
The  plaintiff  himself  says  that  he  was  wrongfully  ejected  from 
the  car,  and  he  claims  damages  for  that.  He  further  says  that, 
if  liable  to  be  ejected,  the  force  used  for  that  purpose  was  violent 
and  excessive,  and  he  claims  damages  for  this  excess  of  force  used 
upon  him,  complaining  especially  of  certain  alleged  blows  and  of 
the  manner  in  which  he  was  put  from  the  platform  of  the  car 
upon  the  platform  of  the  station.  The  defendants,  on  the  con* 
trary,  say  that  they  had  the  right  to  eject  the  plaintiff;  and  they 
further  say  that  only  such  force  was  used  as  was  rendered  neces- 
sary for  the  purpose  of  ejecting  him,  by  the  resistance  of  the 
plaintiff.  They  deny  that  the  blows  were  struck  as  alleged  by 
the  plaintiff  himself ;  and  say  that,  if  struck,  they  were  justified 
by  the  acts  of  the  plaintiff  himself;  and  with  regard  to  the  matter 
of  the  alleged  falling,  or  throwing,  from  the  platform  of  the  car 
to  the  platform  of  the  station,  they  say  that  that  matter  is  mis- 
stated, and  that  whatever  injury  may  have  occurred  there  was 
merely  a  matter  of  accident,  for  which  they  are  not  personally 
responsible.  This  is  the  issue,  as  stated  between  the  parties  to 
this  action,  and  this  presents  an  issue  of  fact  which  it  is  peculiarly 
within  your  province  to  find;  and  I  shall  submit  the  case  to  you 
under  the  general  statement  of  the  law  which  I  have  already 
made,  and  under  certain  special  rulings  which  are  asked  by  the 
parties," 
"The  judge  here  instructed  the  jury  in  accordance  with  each 
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of  the  prayers  of  the  defendants,  except  the  twelfth  prayer  and  its 
subdivisions ;  and  in  regard  to  the  twelfth  prayer  and  its  subdi- 
visions instructed  the  jury  as  follows: 

"If  you  find  that  force  or  violence,  used  by  the  defendants 
upon  the  plaintiff's  person,  was,  under  the  instructions  given  you. 
unlawful,  unjustifiabte  and  excessive,  the  defendants  took  the 
responsibility  of  any  secret  disease  which  the  plaintiff  may  have 
been  suffering  under,  although  not  at  that  time  communicated  to 
them  before  the  assault  was  made." 

"The  judge  also  gave  the  following  general  instructions: 
'Upon  this  testimony,  therefore,  and  upon  the  law  as  stated  to 
you  by  the  court,  you  are  to  determine,  first,  whether  the  plain- 
tiff was  rightfully  or  wrongfully  in  the  defendants'  cars,  —  whether 
or  not  the  defendants  had  a  right  to  eject  him  from  the  car.  If 
he  was  wrongfully  there,  as  has  been  already  stated  to  you,  then 
the  defendants  would  have  the  right  to  eject  him ;  but  in  ejecting 
Iiim  they  would  have  the  right  to  use  only  such  force  as  was 
reasonable  and  necessary  to  effect  the  purpose  in  view.  Did  they 
use  more  force  than  was  reasonable  and  necessary  under  the  cir- 
cumstances of  the  case?  If  so,  then  for  that  excess  of  force  the 
defendants  would  be  liable  to  the  plaintiff.     If,  upon  the  facts  of  ^ 

the  case,  applying  to  them  the  law  which.has  been  stated  by  the  -^ 

court,  you  are  satisfied,  by  a  fair  preponderance  of  the  evidence,  .  ■  \ 

that  the  plaintiff  has  sustained  the  burden  of  proof  which  is  on  ,  ,i 

him  throughout,  then  he  is  entitled  to  your  verdict.  If  he  has 
failed  to  do  so,  then  the  defendants  are  entitled  to  your  verdict,'  11  •"*„. 

Other  instructions  as  to  the  measure  of  damages  were  given,  which  '  .■:,1i- 

were  not  excepted  to  except  as  stated  in  the  defendants'  prayer, 
"After  the  charge  was  concluded,  the  judge,  at  the  plaintiff's 
request,  modified  the  defendants'  sixth  prayer  as  follows:     'If  the  (. 

plaintiff  in  any  degree  by  his  own  wrongful  act  contributed  to  or  i 

occasioned  his  injuries,  he  is  not  entitled  to  recover.  You  will 
confine  that  instruction  to  the  acts  of  the  plaintiff  after  the 
defendants  attempted  to  remove  him.' 

"The  jury  found  for  the  plaintiff;  and  the  defendants,  feeling 
aggrieved  by  these  rulings,  refusals  and  instructions,  asked  for  a 
new  trial  on  the  ground  that  the  verdict  was  contrary  to  the 
instructions  of  the  court  and  the  evidence  and  weight  of  the  evi- 
dence in  the  case,  which  having  been  refused,  they  file  this  bill  of 
exceptions. 

"The   defendants'  prayers  were  made  before  the  charge  to  the 
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REMOVAL  OF  CAUSE  —  STATUTE.  —  Where  a  motion  for  a  new  trial  on  the 
ground  of  excessive  damages  is  pending  in  the  State  court,  the  action 
cannot  be  removed  into  the  Circuit  Court  of  the  United  States.  U.  5.  St. 
1S67,  e.  196. 

Exceptions  by  defendant  overruled. 

"Tort  by  a  passenger  on  the  steamboat  Eastern  Queen  against 
her  owners,  for  personal  injuries  sustained  by  him  upon  a  passage 
on  that  boat  (rom  Boston  in  this  commonwealth  to  Gardiner  in 
the  state  of  Maine,  September  12,  1868.  Writ  dated  December 
18, 1S68.  Three  of  the  defendants  were  citizens  of  Maine,  one  of 
Missouri,  and  the  other  five  defendants  and  the  plaintiff  citizens 
of  Massachusetts. 

"The  declaration  alleged  that  the  defendants,  being  under  the 
obligation,  towards  the  plaintiff,  of  common  carriers  of  passen- 
gers, in  respect  to  said  passage,  'so  carelessly,  negligently  and 
improperly  conducted  themselves  in  that  behalf,  that  they  did  not 
transport  the  plaintiff  with  reasonable  comfort  and  safety,  and 
did  not  use  due  and  proper  care  and  skill  in  and  about  the  carry- 
ing of  the  plaintiff  upon  said  journey,  and  did  not  exercise  the 
utmost  care  and  vigilance  in  selecting  proper  agents  and  servants 
ID  the  business  of  running  said  steamboat,  and  in  attending  to  the 
comfort  and  safety  of  the  passengers  thereon,  including  the  plain- 
tiff, and  in  maintaining  order  upon  said  steamboat,  and  in  guard- 
ing the  plaintiff  against  violence,  from  whatever  source  arising, 
while  he  was  a  passenger  upon  said  boat,'  and  permitted  the 
plaintiff  to  be  assaulted  and  beaten  by  their  agents  and  servants, 
to  his  great  personal  injury.     The  answer  was  a  general  denial. 

Ibat  table  for  the  officer?  or  others  for  they  are  thus  restricted.     As  incident 

whom  it  was  reserved,  sufficient  force  to  their  right  to  control  and  manage  the 

might  he  justified;  hut   if  it  was  not  boat,  they  had  a  right  to  reserve  the 

thus   necessary,  and    it   was   not   re-  table  for  themselves  exclusively;  and, 

quired  for  such  persons,  and  there  was  if  any  passenger  should  persist  in  re. 

no  injury  or  inconvenience  from  the  maining  at  it,  after  proper  notice  that 

plaintiff's  remaining  there,  they  had  it  was  thus   reserved,  and  that  provi- 

no    right   to   remove   him   by   force."  sion  would  be  made  for  him  elsewhere, 

These  rulings  are  made  on  the  assump-  they   would   have   a  right  to   remove 

tion  that  the   officers  had  made  such  him   by  force,  so  far  as  it  might  be 

reasonable  provision  as  they  could  for  necessary   to  use  it.     But  the   ruling 

passengers  at  other  tables,  and  that  it  that  they  had  no  right  to  remove  him 

was   actually  sufficient,   and   restricts  by  force  unless  it  was  necessary  to  re- 

thetr  riRht  to  prevent  passengers  from  serve  the  table  was  erroneous.    Excep- 

taking  Ihelr  meals  at  the  officers'  pri-  tions  sustained, 
vate  uble.    But  we  do  not  think  that 
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"At  the  trial  in  the  Superior  Court,  before  Pitman,  J,,  the  evi- 
dence introduced  by  the  plaintiff  tended  to  prove  that  the  facts 
were  as  follows: 

"The  defendants  were  common  carriers  of  freight  and  passen- 
gers, and  the  plaintiff  was  a  passenger  upon  their  steamboat  on 
the  alleged  trip  from  Boston  to  Gardiner.  During  the  passage 
and  shortly  after  the  passengers  had  arisen  from  the  supper-table, 
which  was  spread  in  the  lower  saloon,  one  of  the  waiters  accused 
a  passenger  named  Coggin  of  not  having  paid  for  his  supper,  and 
a  conversation  occurred  between  them  on  the  subject,  at  which 
the  plaintiff  was  not  present.  The  plaintiff,  a  few  minutes  after- 
wards, came  down  from  the  deck  into  the  saloon  in  search  of 
Coggin,  who  was  his  cousin;  and  found  him  seated  and  talking 
with  two  of  the  passengers.  While  the  plaintiff  stood  near  them, 
the  steward  of  the  steamboat  came  forward,  and,  addressing 
Coggin  and  his  two  companions,  said,  'One  of  you  three  fellows 
has  not  paid  for  your  supper.'  Co^n  replied,  'I  suppose  you 
mean  me ;  it  is  the  third  time  you  have  been  to  me ;  I  have  paid 
for  my  supper,'  and  then  drew  some  money  from  his  pocket,  say- 
ing, ■  Here  is  the  half  dollar  you  gave  me  back ;  but  rather  than 
have  any  trouble  I  will  pay  you  for  it  ^ain. '  The  plaintiff  put 
his  hand  on  the  steward's  shoulder  and  said,  'This  cousin  of  mine 
is  a  good  honest  boy,  and  would  not  cheat  you  out  of  anything; 
and  I  will  pay  you  rather  than  have  any  trouble. '  The  steward 
replied,  'Very  well ;  if  he  has  paid,  all  right,'  and  walked  away  to 
where  some  of  the  waiters  were  clearing  off  the  table.  One  of 
these  waiters  said  to  the  steward,  with  an  oath,  '  He  has  not  paid 
for  his  supper; '  the  steward  replied,  'Clean  him  out;'  and  the 
steward  and  one  or  two  of  the  waiters  then  walked  towards 
Coggin.  One  waiter  swd  to  Coggin,  "Have  you  got  a  berth?' 
and  he  answered,  'I  have.'  The  waiter  then  said,  'Damn  you, 
get  into  it,'  Thereupon  the  plaintiff  remarked  to  Cog^n,  'I  do 
not  think  they  have  any  right  to  order  you  to  get  into  your  berth 
until  you  get  ready  to,'  The  waiter  replied, '  Damn  you,  you 
take  it  up; '  and  struck  the  plaintiff,  who  said,  'Hold  on,  what 
have  I  done? '  The  waiter  nevertheless  struck  him  again ;  as  did 
also  the  steward  and  the  other  waiters,  according  to  some  of  the 
witnesses.  Neither  the  plaintiff,  nor  Co^n,  nor  any  of  the 
passengers  (a  lai^e  number  of  whom  immediately  assembled), 
struck  the  steward  or  waiters.  The  plaintiff  was  struck  several 
times,  knocked  down  upon  the  floor,  and  seriously  injured.     The 
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their  part,  for  which  these  defendants  would  be  responsible,  in 
their  not  knowing  earlier  of  the  assault. 

"  '8.  That  the  fact  that  the  servants  of  the  defendant  made  an 
unjustifiable  assault  on  the  plaintiff  is  no  evidence  that  the 
defendants  failed  to  exercise  proper  care  in  the  selection  of  their 
servants. 

"  '9.  That  the  defendants  were  not  bound  to  anticipate  that 
violence  might  be  committed  upon  the  plaintiff  or  any  one  else, 
by  any  of  their  servants  or  passengers,  and  were  not  bound  to 
protect  the  plaintiff  against  the  possible  violence  of  such  servants 
or  passengers,  unless  they  had  previous  notice  of  some  disposition 
on  the  part  of  some  one  or  more  of  them,  or  of  some  circum- 
stances or  state  of  things,  calculated  reasonably  to  cause  them  to 
apprehend  such  violence,  and  in  this  case  there  is  no  evidence 
that  they  had  any  such  previous  notice. 

" '  10.  That  the  general  knowledge  and  common  experience  of 
the  jury,  of  the  acts  done  by  stewards  or  waiters  on  steamboats 
on  which  the  jury,  or  some  of  them,  may  have  been,  does  not 
authorize  them,  in  this  case,  to  find  that  the  steward  and  waiters 
on  the  Eastern  Queen  had  authority  from  these  defendants  to  do 
such  things  as  the  jury  or  some  of  them  may  have  seen  other 
stewards  or  waiters  do,  and  cannot  be  r^arded  by  them  in  deter- 
mining the  scope  and  authority  of  the  duties  of  the  steward  or 
waiters  on  this  particular  occasion. 

"'II.  That  the  fact  that,  after  the  assault  was  committed,  the 
plaintiR  was  taken  to  a  stateroom  and  there  treated,  whether 
properly  or  improperly,  for  his  injuries,  is  entirely  immaterial  in 
determining  the  question  of  the  defendants'  liability  in  this 
action. ' 

"The  judge  ruled  in  accordance  with  the  second,  third  and 
eleventh  prayers,  but  declined  to  give  the  other  instructions 
prayed  for,  and  instructed  the  jury  as  follows: 

"'  The  defendants,  as  common  carriers  of  passengers,  are  bound 
to  use  the  utmost  care  which  is  consistent  with  the  nature  and 
extent  of  the  business  in  which  they  are  engaged,  in  the  trans- 
portation in  safety  of  their  passengers.  This  duty  requires  not 
only  such  care  in  the  man^ement  of  the  vehicle  itself,  but  in 
providing  and  maintaining  all  such  reasonable  arrangements  in 
regard  to  the  control,  discipline  and  supervision  of  all  persons  on 
board,  as  the  safety  of  passengers  may  require,  as  a  prudent  man 
Would  to  guard  against  all  danger  from  any  source  arising  which 
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may  naturally  and  according  to  the  usual  course  of  things  be 
expected.     And,  applying  this  rule  a  little  more  exactly  to  the 
circumstances  of  this  case,  the  precise  rules  of  duty,  to  which,  as 
applicable  to  the  circumstances  of  the  case,  the  defendants  are  to 
be  held,  are  these :     They  are  bound  to  select  and  employ  a  suffi- 
cient number  of  suitable  and  competent  servants,  to  meet  any 
exigency  which    they   might,   in  the    exercise   of   the   greatest 
vigilance  and  care  consistent  with  the  nature  and  extent  of  their 
business,  have  reasonably  anticipated ;  they  are  bound  to  exercise 
the  same  degree  of  care,  in  maintaining  order  and  guarding  the 
passengers  against  violence,  from  whatever  source  arising,  which 
might  reasonably  be  anticipated  or  naturally  be  expected  to  occur 
in  vietv  of  all  the  circumstances  of  the  case;  and  all  the  agents 
and  servants  of  the  defendants  are  bound,   in  their  respective 
spheres  of  duty,  to  protect  a  passenger  against  acts  of  violence  of 
their  employees,  as  well  as  of  strangers,  so  far  as  the  same  is  rea- 
sonably in  their  power ;  when  actual  violence  has  commenced,  it 
then  becomes  the  further  duty  of  the  defendants,  through  their 
appropriate   servants  and  agents,   to  do  all  that  circumstances 
allow  to  check  and  prevent  the  continuance  of  such  violence  upon 
their  passengers,  and  if  they  fail  to  do  all  that  they  could  or  ought 
to  have  done  to  stop  a  continuing  assault  upon  the  plaintiff,  then, 
for  any  injury  resulting  from  such  negligence  after  the  assault 
might  have  been  checked  as  above,  the  defendants  are  liable. 
This  last  proposition  is  given  in  view  of  the  evidence  in  regard  to 
the  length  of  time  in  which  the  assault  continued.     They  are 
bound  to  exercise  such  police  arrangements  as  you  in  the  exercise 
of  your  judgment  shall  think  were   reasonable   to   prevent   an 
assault.     They  are  not  absolute  insurers  against  assaults.     There 
may  be  assaults,  and  this  may  be  an  assault,  against  which  no 
reasonable  measures  of  precaution  could  have  insured  any  one. 
You  are  to  apply  the  rule  that  I  have  given,  and  see  whether  or 
not  they  have  used  that  degree  of  care  and  supervision  which  was 
reasonable  on  their  part,  to  protect  passengers  against  acts  of 
violence  of  their  employees  as  well  as  strangers.     If  you  find  that 
they  have  not,  then  of  course  the  plaintiff  is  entitled  to  recover. 
If  you  find  that,  so  far  as  the  assault  is  concerned,  it  was  impossi- 
ble for  them  to  prevent  it,  then  you  have  a  further  question  to 
consider.     As  to  the  time  of  the  continuance  of  the  assault,  the 
witnesses  put  the  period  varjnng  from  ten  seconds  to  ten  minutes. 
Of  course,  if  the  transaction  was  but  ten  seconds,  this  instruction 
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would  be  entirely  outside  and  of  no  practical  use.  If  the  trans- 
action was  ten  minutes,  it  would  be  for  you,  then,  to  apply  the 
rule  that  I  have  stated,  and  for  you  to  say,  if  there  was  a  sudden 
assault  (as  the  evidence  in  one  aspect  of  it  would  tend  to  show), 
a  sudden  attack  by  one  of  the  waiters,  whether  there  was  time  for 
their  employees  or  servants  to  have  interfered  and  checked  the 
prt^ess  of  the  assault.  If  they  did  not  interfere,  and  had  an 
opportunity  to  interfere ;  if,  instead  of  interfering  and  checking, 
they  encouraged,  or  stood  by  indifferent  to  the  matter;  if  they 
did  not  do  all  that  could  be  done,  then  they  are  responsible.  In 
other  words,  if  the  defendants  are  not  responsible  for  tortious 
acts  outside  of  the  employment  of  the  servant,  they  arc  responsi- 
ble at  all  times  for  the  care  taken  by  their  servants,  and  negligence 
is  something  for  which  they  are  always  responsible  —  negligence 
within  the  rules  I  have  given  you.  And  it  is  for  you,  looking  at 
the  matter  as  reasonable,  practical  men.  to  find  then  whether  they 
were  guilty  of  negligence  in  this  matter.  The  acts  of  their  serv- 
ants are  acts  of  the  company ;  and  if  they  are  negligent,  the  com- 
pany is  chargeable  in  this  action.  If  they  were  guilty  of  negli- 
gence, then  of  course  the  company  is  liable.  If  you  find  that  the 
defendants  were  negligent  in  regard  to  the  proper  arrangements 
of  the  boat  and  the  care  to  be  exercised  in  preventing  an  assault 
—  precautionary  measures  —  then  of  course  they  are  liable  for  all 
the  consequences  of  that  neglect  upon  the  plaintiff.  If  there  was 
neglect  in  their  interference,  then  it  would  be  for  you  to  say  for 
what  portion  of  the  plaintiff's  injury  they  were  answerable,  after 
they  might  have  interfered  and  did  not  interfere.  However 
difficult  that  may  be,  if  you  are  brought  to  that  posture  of  the  case 
it  would  be  for  you  to  apply  your  best  judgment.  If  all  was 
done,  in  this  particular,  that  reasonable  men  would  say  was  proper 
and  right  under  the  circumstances,  that  is  all  that  is  required; 
but  less  will  not  suffice.  So  that  we  come  back  very  much  to 
your  own  judgment  as  to  what,  under  all  the  circumstances  of 
this  case,  could  have  been  reasonably  expected." 

"In  regard  to  the  defendants'  tenth  prayer,  the  judge  instructed 
the  jury  specially  as  follows:  'The acts  done  by  the  steward  and 
waiters  on  this  occasion,  as  matters  of  law.  were  not  within  their 
scope  and  authority;  and  as  to  the  duties  of  the  steward  or 
waiters,  as  bearing  upon  any  other  part  of  the  case,  you  will  be 
governed,  as  upon  every  part  of  this  case,  solely  by  the  law 
and  the   evidence   given  you,  and  no  facts  known  to  any  or  all 
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the  jury  outside  of  these  can  properly  be  considered ;  but  if  the 
common  knowledge  and  common  experience  of  the  jury  help 
them  to  interpret  and  understand  the  evidence  and  the  application 
of  the  law  thereto,  it  is  impossible,  if  it  were  desirable,  to  exclude  it 
from  their  minds.     That  is  to  say,  you  have  a  right  to  use  all  your 
knowledge  in  the  application  of  your  judgment  to  the  facts ;  but 
you  are  to  take  the  case  as  developed  by  the  evidence  on  the  stand/ 
**The  judge  further  instructed  the  jury:     'The  action  is  against 
the  common  carrier  for  negligence,  and,  the  gist  being  for  negli- 
gence on  the  whole  case,  the  jury  are  to  be  satisfied  that  the 
defendants  were  or  were  not  negligent.     It  may  happen,  from 
some  development  of  the  plaintiff's  case,  that  it  presents  such  a 
case  as  calls  upon  the  defendants  for  an  explanation.     Upon  the 
whole  matter,  the  jury  must  be  satisfied  that,  within  the  rule  of  law, 
there  was  some  degree  of  negligence  on  the  part  of  the  defendants. ' 
**  After  the  foregoing  instructions  had  been  given  the  defend- 
ants made  a  request  for  the  following  ruling:     *If  the  steward 
and  waiters  were  engaged  in  making  the  assault,  the  defendants 
are  not  liable  for  their  negligence  in  omitting  to  stop  it,  any  more 
then  they  are  for  making  it.'     The  judge  declined  to  adopt  this 
ruling,    but    instructed    the    jury    thus:      'The    servants    and 
employees  would  not  be  excused  from  any  rule   of  diligence 
because  they  chose  to  add  to  negligence  a  violation  of  the  law. 
The  same  rule  of  diligence  would  be  equally  upon  them,  and  the 
corporation  would  be  equally  answerable  for  their  negligence,  as 
if  they  were  not  engaged  in  the  assault.' 

"Finally,  in  response  to  the  request  of  a  juror  for  further 
instructions  as  to  what  was  the  scope  of  the  respective  duties  of 
the  employees  on  the  steamer,  the  judge  instructed  the  jury: 
'You  must  exercise  your  own  judgment.  No  evidence  has 
appeared  in  regard  to  the  respective  duties  of  the  officers  of  the 
boat  The  duty  of  the  employees  of  the  boat  must  depend  upon 
circumstances.  The  duties  of  the  officers  must  be  different  under 
certain  circumstances  from  what  they  would  be  under  other  cir- 
cumstances; and  there  may  be  emergencies  which  would  call 
upon  the  officers  to  perform  still  different  duties.  There  can  be 
no  law  in  the  matter.     You  are  to  use  your  own  judgment.  * 

"The  jury  returned  a  verdict  for  the  plaintiff,  with  damages,  in 
the  sum  of  $8,000,  and  the  defendants  alleged  exceptions." 

T.  H.  SwEETSER  and  R.  M.  MoRSE,  Jr.,  (C.  P.  Greenough 
with  them,)  for  defendants. 
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C.  R.  Train  and  J.  Q,  A.  Brackett,  for  plaintiff. 

Cbapman,  Ch.  J.  —  The  defendants  were  carriers  of  passen- 
gers upon  their  steamboat,  and  the  plaintiff  was  a  passenger  pay- 
ing fare  and  having  the  ordinary  rights  of  passengers.  The 
steward  and  some  of  the  table  waiters  wrongfully  knocked  him 
down  and  maltreated  him. 

The  case  thus  presented  differs  in  one  respect  from  that  of 
Howe  V.  Newmarch,  12  Allen,  49,  for  in  that  case  the  plaintiff 
was  a  stranger  both  to  the  master  and  the  servant.  But  here  the 
plaintiff  is  entitled  to  all  the  rights  which  he  derived  from  the 
contract  of  the  defendants  as  carriers.  The  implied  contract 
differs  in  some  respects  from  that  of  carriers  of  goods.  So  far  as 
this  case  is  concerned,  we  have  only  to  consider  what  it  is  in 
respect  to  the  conduct  of  their  servants.  Nor  do  we  deem  it  neces- 
sary to  consider  what  it  is  in  regard  to  selecting  suitable  persons 
as  servants,  or  in  regard  to  retaining  incompetent  servants  after 
notice  of  their  incompetency;  for  there  is  nothing  in  the  bill  of 
exceptions  tending  to  show  that  they  were  in  fault  in  this  respect. 
We  shall  consider  the  matter  on  the  assumption  that  they  had  not 
been  negligent  in  selecting  or  retaining  their  servants. 

As  a  general  rule,  the  master  is  liable  for  what  his  servant  does 
in  the  course  of  his  employment ;  but  in  regard  to  matters  wholly 
disconnected  from  the  service  to  be  rendered  the  master  is  under 
no  responsibility  for  what  the  servant  does  or  neglects  to  do. 
The  reason  is,  that  in  respect  to  such  matters  he  is  not  a  servant. 
Aldrich  V.  Boston  &  Worcester  Railroad  Co.,  ICX)  Mass.  31.  If, 
therefore,  any  of  the  officers  or  men  connected  with  the  running 
of  the  defendants'  boat  had  met  the  plaintiff  in  the  street  or  else- 
where, in  a  position  wholly  disconnected  with  their  duties  to  the 
defendants,  and  committed  an  assault  and  batteiy  upon  bJm,  it 
is  clear  that  the  defendants  would  not  have  been  liable. 

There  are  two  views  which  may  be  taken  in  the  present  case. 
One  is  the  view  which  was  taken  by  the  court  in  Philadelphia  & 
Reading  Railroad  Co.  v.  Derby,  14  How.  468.  The  plaintiff  in 
that  action  was  riding  gratuitously;  and  the  court  held  that  the 
company  were  liable  to  him,  not  on  the  ground  of  a  contract 
between  the  parties,  but  because  he  was  injured  by  their  careless- 
ness when  he  was  where  he  had  a  lawful  right  to  be.  But  as  the 
plaintiff  in  this  case  was  a  passenger  for  hire,  we  think  it  bettei 
to  consider  what  the  contract  was  between  them.  This  has  been 
discussed  in  the  following  cases:     Chamberlain  v.   Chandler,   i 
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Mason,  242;  Nieto  v.  Clark,   i  Clifford,  14S;  Baltimore  &  Ohio 

Railroad  Co.  v.  Blocher,  27  Md.  277  (l) ;  Pittsbui^h,  Fort  Wayne 

&  Chicago  Railroad  Co.  v.  Hinds,  53  Penn.  St.  512  (2) ;  Simmons 

«.  New  Bedford,  Vineyard  &  Nantucket  Steamboat  Co.,  97  Mass. 

361,  and  100  Mass.  34;  Milwaukee  &  Mississippi  Railroad  Co.  v. 

Kinney,  10  Wis.  388.     It  has  also  been  thoroughly  discussed  in 

Goddard  v.   Grand  Trunk  Railway,  57  Maine,   202  (3).     These 

cases  were  cited  by  Clifford,  J.,  in  Pendleton  v^  Kinsley,  Rhode 

Island  Circuit,  June,  1870,  not  yet  reported,  and  the  terms  of  the 

contract  for  canine  by  water  are  well  stated  by  him  in  conformity 

with  the  authorities,  as  follows:    "Passengers  do  not  contract 

merely  forshiproom  and  transportation  from  one  place  to  another; 

but  they  also  contract  for  good  treatment,  and  against  personal 

rudeness  and  every  wanton  interference  with  their  persons  either 

by  the  carrier  or  his  agents  employed  in  the  management  of  the 

ship  or  other  conveyance."  In  respect  to  such  treatment  of  pas- 
sengers, not  merely  the  officers  but  the  crew  are  the  agents  of  the 

carriers.     In  Chamberlain  v.  Chandler,  3  Mason,  242,  cited  above, 

Story,  J,,  says  that  kindness  and  decency  of  demeanor  is  a  duty 

not  limited  to  the  officers,  but  extends  to  the  crew. 
The  interpretation  of  the  contract  of  the  carrier  which  is  given 

in  the  cases  above  cited  is  not  unreasonable.     It  is  not  more 

extensive  than  the  necessities  of  passengers  require.     Nor  is  it  >  ^ 

difficult  to  perform.     The  cases  in  which  it  is  violated  by  servants,  ^ 

even  of  the  lowest  grade,  on  board  a  ship  or  engaged  in  the  man- 
agement of  a  railroad  train,  are  rare,  and  the  carrier  rather  than  n'.^  «• 
the  passenger  ought  to  take  the  risk  of  such  exceptional  cases,  '.t'^'. 
the  passenger  being  necessarily  placed  so  much  within  the  power  _  ,^ 
of  the  servants. 

In  this  case  the  servants  who  committed  the  wrong,  being  the  ^^ 

steward  and  table  waiters,  were  those  who  were  engaged  in  pro-  '» 

viding  meals,  waiting  on  the  tables  and  collecting  the  pay  for 

meals.     They  were  treating  the  plaintiff's   relative   with  gross  ' 

rudeness  in  connection  with  this  business,  and  the  plaintiff  inter- 
fered only  by  a  remark  that  was  proper,  whereupon  the  assault 
was  committed.     It  was  not  as  if  a  quarrel  had  occurred  on  shore 

I.  Ball.  &  Ohio  R.  R.  Co.  v.  Pennsylvania  cases  la  this  volume, 
Blocher,  27  Md.  377,  is  reported   in  8     post. 

Am.  Neg.  Cas.  341,  antt.  3.  Goddard  v.  Grand  Trunk  R'y>  57 

a.  See   ihis   case  reported  with  the      Me.  103,  is   reported   in   S   Am.  Neg. 
Cas,  316,  anit. 
Vol.  VIII  ~*6 
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and  disconnected  with  the  duties  of  these  persons  on  shipboard. 
It  violated  the  contract  of  the  defendants  as  to  how  the  plaintiff 
should  be  treated  by  their  servants  who  were  employed  on  board 
the  ship  and  during  the  passage.  For  a  violation  of  such  a  con- 
tract either  by  force  or  negligence,  the  plaintiff  may  bring  an 
action  of  tort,  or  an  action  of  contract. 

There  were  many  prayers  for  instructions,  and  many  instruc- 
tions were  given  to  the  jury  in  application  to  the  various  aspects 
of  the  case;  but  in  our  view  many  of  them  were  immaterial. 
Some  of  them  were  too  favorable  to  the  defendants,  and  only  one 
of  them  could  have  been  injurious  to  them. 

In  answer  to  a  request  from  a  juror  as  to  what  was  the  scope 
of  the  respective  duties  of  the  employees  on  the  steamer,  the 
court  replied,  in  substance,  that  the  jury  must  exercise  their  own 
judgment  —  that  it  must  depend  on  circumstances  —  there  could 
be  no  law  in  the  matter,  and  the  jury  were  to  use  their  own  judg- 
ment. A  correct  answer  would  have  been,  to  state  the  contract 
which  the  carriers  had  made,  and  instruct  the  jury  that  each  of 
the  hands  employed  on  board  the  ship  was  bound  to  do  faithfully 
the  duty  assigned  to  him  in  the  performance  of  this  contract,  and 
not  one  of  them  was  at  liberty  to  do  an  act  in  violation  of  it,  and 
if  he  did  so,  the  defendants  were  liable.  But  there  is  nothing  in 
the  bill  of  exceptions  to  show  that  it  applied  to  any  matter  that 
is  material ;  for  the  instructions  already  given  had  stated  the  lia- 
bility of  the  defendants  too  narrowly. 

Exceptions  overruled. 

"After  this  decision,  the  defendants  moved  the  Superior  Court, 
in  conformity  with  its  rules,  to  set  aside  the  verdict  and  grant  a 
new  trial  on  the  ground  that  the  damages  were  excessive.  Before 
a  hearing  was  had  on  this  motion,  those  of  the  defendants  who 
were  citizens  of  Maine  made  and  filed,  in  accordance  with  the 
U.  S.  Stat,  of  1867,  c.  196  (14  U.  S.  Stats,  at  Lai^e,  558),  an  affi- 
davit and  a  petition  for  the  removal  of  the  suit  to  the  next  Circuit 
Court  of  the  United  States  to  be  held  in  this  district,  and  offered 
good  and  sufHcient  surety  for  the  entry  in  that  court  of  copies  of 
all  proceedings  as  required  by  that  statute,  and  filed  such  copies 
in  that  court.  The  plaintiff  objected  to  such  removal,  on  the 
ground  that  the  petition  was  filed  too  late,  and  Pitman,  J.,  on 
that  ground  declined  to  grant  it;  and  the  defendants  alleged 
exceptions,  which  were  ai^ued  in  November,  1871." 

Morse  (Sweetser  with  him),  for  defendants. 
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United  States  are  not  authorized  by  the  Constitution  to  take  juris- 
diction, so  far  as  it  depends  upon  the  citizenship  of  the  parties,  of 
suits  between  citizens  of  the  same  State,  but  only  of  suits  between 
citizens  of  different  States  or  between  a  citizen  and  an  alien,  and 
can  therefore  have  no  jurisdiction  (except  when  it  grows  out  of 
the  subject-matter)  of  an  action  in  which  any  of  the  plaintiffs  and 
of  the  defendants,  who  are  real  parties  in  interest  by  or  against 
whom  relief  is  sought,  are  citizens  of  the  same  State.  Const,  of 
U.  S.  art.  3,  §  2 ;  Strawbridge  v.  Curtiss,  3  Cranch,  267;  New 
Orleans  f.  Winter,  l  Wheat.  91 ;  Wood  v.  Davis,  18  How.  467; 
Tuckerman  v.  Bigelow,  21  Law  Rep.  208;  Wilson  v.  Blodgett,  4 
McLean,  363 ;  cases  already  cited. 

4.  The  words  "before  final  hearing  or  trial"  in  the  act  of  Con- 
gress of  1867  would  seem  to  be  equivalent  in  meaning  to  the  same 
words  —  "trial  or  final  hearing"  —  as  transposed  in  the  similar 
act  of  1866,  c.  288;  and  it  is  at  least  doubtful  whether  a  party, 
who  has  once  taken  the  chance  of  a  decision  upon  the  merits  by 
a  trial  before  the  jury  in  an  action  at  law,  or  a  hearing  before  the 
court  in  a  suit  in  equity,  in  the  State  court,  can,  even  if  the  case 
stands  open  for  a  new  trial  or  further  hearing,  remove  it  into 
another  tribunal.  It  has  been  decided  by  the  Supreme  Court  of 
Wisconsin  in  a  very  able  judgment  that  he  could  not,  Akerly 
V.  Vilas,  24  Wis.  i6j.  There  have  been  decisions  of  single  judges 
of  the  federal  courts  within  the  same  circuit  to  the  contrary. 
S.  C.  I  Abbott,  U.  S.  284;  Johnson  v.  Monell,  Woodworth,  390. 
It  cannot,  therefore,  be  deemed  to  be  authoritatively  settled 
whether  a  case  can  be  removed  into  the  courts  of  the  United  States 
after  one  verdict  has  been  returned  and  set  aside  in  the  State 
court.    And  it  is  not  necessary  for  us  now  to  decide  that  question. 

5.  In  the  present  case  the  verdict  has  not  been  set  aside,  the 
exceptions  taken  at  the  trial  have  been  overruled  by  this  court, 
and  the  only  question  remaining  to  be  disposed  of  is  upon  the 
motion  for  a  new  trial  on  the  ground  that  the  damages  found  by 
the  jury  were  excessive.  The  7th  article  of  amendment  of  the 
Constitution  of  the  United  States  declares  that  "no  fact  tried  by 
a  jury  shall  be  otherwise  re-examined  in  any  court  of  the  United 
States  than  according  to  the  rules  of  the  common  law."  It  was 
long  ago  decided  by  this  court,  and  more  recently  by  the  Supreme 
Court  of  the  United  States,  that  an  act  of  Congress  providing  for 
the  removal  of  an  action  into  the  courts  of  the  United  States  for 
trial,  after  verdict  and  judgment  in  a  State  court,  was  a  violatioa 
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"The  defendant  introduced  evidence  tending  to  show  that  no 
attempt  was  made  to  eject  the  plaintiff  from  the  car;  that  the 
plaintiff,  by  his  own  act,  thrust  bis  ann  through  the  glass  before 
any  interference  by,  or  struggle  with,  the  conductor;  and  that 
the  car  was  not  in  motion  when  the  plaintiff  left  it. 

"The  judge  instructed  the  jury,  in  substance,  that  if  the  plain- 
tiff entered  a  horse  car  of  the  defendant  in  a  state  of  intoxication, 
and  while  there  misbehaved  himself,  it  was  the  right  and  duty  of 
the  conductor  to  eject  him  from  the  car,  using  reasonable  and 
proper  force;  or  if  the  conductor  had  reasonable  cause  to  believe 
'  that  he  would,  by  his  condition  or  actions,  render  himself  offensive 
to  the  other  passengers,  it  was  also  his  right  to  eject  htm  from 
the  car. 

"The  plaintiff  then  requested  the  judge  to  rule  that  even  if  the 
jury  should  find  that  the  plaintiff  was  intoxicated  when  he  entered 
the  car,  yet  that  the  conductor  would  have  no  right  to  eject  him 
therefrom  while  the  car  was  in  rapid  motion ;  but  that  it  was  his 
duty  to  ring  the  bell  and  stop  the  car  before  commencing  to  eject 
the  plaintiff,  and  that  his  failure  to  do  so  was  negligence  which 
would  render  the  defendant  liable.  The  judge  declined  to  give 
this  instruction ;  but  upon  this  branch  of  the  case  instructed  the 
jury  that  it  was  a  question  of  fact,  to  be  determined  by  them 
upon  all  the  evidence,  whether  it  was  due  care  and  a  proper 
exercise  of  the  right  to  remove  the  plaintiff,  for  the  conductor  to 
attempt  to  remove  him  while  the  car  was  in  motion. 

"The  jury  returned  a  verdict  for  the  defendant ;  and  the  plain- 
tiff alleged  exceptions  to  the  foregoing  ruling  and  to  the  refusal 
to  rule  as  requested." 

E.  D.  SOHIER  &  W.  H.  TowNE,  for  plaintiff. 

G.  A.  SoMERBY  &  C.  E.  Hubbard,  for  defendant. 

Devens,  J.  —  The  injury  to  the  plaintiff  was  not  received  by 
being  ejected  from  the  defendant's  car ;  accordii^  to  the  evidence 
in  his  behalf  it  occurred  by  his  own  act  in  his  struggles  to  prevent 
his  being  ejected  therefrom,  the  car  being  in  rapid  motion ;  while, 
according  to  the  defendant's  evidence,  the  injury  occurred  by  the 
reckless  act  of  the  plaintiff  before  any  interference  by  the  con- 
ductor or  struggle  with  him,  the  car  not  being  in  motion  when  the 
plaintiff  left. 

The  general  instruction  as  to  the  right  and  duty  of  the  con- 
ductor to  eject  the  plaintiff  from  the  horse  car  if  he  entered  it  in 
a  state  of  intoxication  and  there  misbehaved  himself, .  or  gave 
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reasonable  cause  to  believe  that  he  would  misbehave  himself,  con- 
formed to  the  decision  of  this  court  in  Vinton  v.  Middlesex  R.  R., 
II  Allen,  304(1). 

While  the  ruling  which  was  afterwards  requested  by  the  plain- 
tiff need  not  have  been  given  in  the  form  in  which  it  was  asked, 
yet  a  ruling  as  to  the  right  of  a  conductor  to  eject  a  person  mis- 
behaving himself  from  the  car  when  it  was  in  motion  was  appro- 
priate to  the  case,  and,  if  that  then  given  was  erroneous,  there 
should  be  a  new  trial.     This  instruction  submitted  to  the  jury  as 
a  question  of  fact,  to  be  determined  by  them  upon  all  the  evi- 
dence, whether  it  was  due  care  and  a  proper  exercise  of  the  right 
to  remove  the  plaintiff,  for  the  conductor  to  attempt  to  remove 
him  while  the  car  was  in  motion.     It  left  the  jury  to  consider  the 
speed  at  which  the  car  was  moving,  if  moving  at  all,  when  the 
attempt  was  made  to  eject  the  plaintiff,  as  one  of  the  elements  in 
determining  whether  the  conductor  acted  with  due  care,  and  recog- 
nized that  it  would  not  necessarily  follow,  from  the  fact  that  the 
car  was  in  motion,  that  the  conductor  was  guilty  of  a  wrongful 
act.    This  was  correct. 

It  is  not  necessary  to  consider  what  should  be  the  rule  to  be 
adopted  as  to  steam  railroads,  as  it  would  by  no  means  follow  that 
the  same  should  be  applied  to  horse  railroads.  The  motive  power 
by  which  steam  railroads  are  operated  is  so  different  and  the  diffi- 
culty of  controlling  it  is  so  much  greater,  that  it  has  heretofore  been 
considered  that  certain  acts,  such  as  voluntarily  and  unnecessarily 
riding  on  the  plaform  of  the  cars,  must  be  deemed  acts  showing 
a  want  of  due  care  in  the  one  case,  while  similar  acts  would  not 
necessarily  be  so  in  the  other.  Hickey  v,  Boston  &  Lowell  R. 
R.,  14  Allen,  429;  Meesel  v.  Lynn  &  Boston  R.  R.,  8  Allen, 
234;  Maguire  v.  Middlesex  R.  R.,  115  Mass.  239. 

It  would  not  be  impossible  that  the  speed  of  a  horse  car  could 
be  so  far  slackened  that  an  intruder  might  at  a  suitable  place  be 
ejected  with  safety ;  and  if  so,  it  could  not  be  said  as  matter  of 
law  that  it  would  be  a  wrongful  act  to  attempt  to  eject  a  person, 
who  might  otherwise  lawfully  be  ejected,  merely  because  the  car 
was  in  motion.     Whether  it  would  be  so  or  not  would  be  a  ques- 
tion of  fact,  to  be  determined  by  the  jury  in  view  of  the  rate  of 
speed  at  which  the  car  was  moving,  as  well  as  the  other  circum« 
stances,  and  it  was  thus  submitted  in  the  present  case. 

I.  See  this  case  reported  in  this  volume  on  p.  369,  ante. 
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he  two  cases  from  our  reports  relating  to  horse  railroads,  relied 
>y  the  plaintiff,  do  not  sustain  his  position.  In  Lovett  v. 
m  &  South  Danvers  R.  R.,  9  Allen,  557  (i),  Chapman^  J.,  in 
/ering  the  opinion  of  the  court,  recc^nized  it  to  be  the  duty 
he  company  in  ejecting  an  intruder  (in  that  case  a  child),  to 

stop  the  car  or  slacken  its  speed  to  such  a  degree  that  the 
J,  using  due  care,  might  leave  in  safety.  In  Nichob  v.  Mid- 
ex  R.  IL,  106  Mass.  463  (2),  the  court  held  that  when  a  passen- 
attempted  to  alight  from  a  horse  car,  while  the  same  was  in 
ion,  without  the  knowledge  of  or  notice  to  those  in  charge  of 
car,  or  their  having  the  means  of  such  knowledge,  and  the 
ics  were  suddenly  started  up,  by  means  of  which  he  was 
red,  he  could  not  recover.  But  there  is  no  suggestion  that 
le  speed  had  been  slackened  to  enable  him  to  leave,  and  then, 
e  was  leaving  the  car,  the  horses  were  suddenly  started  up, 
could  not  have  recovered  because  it  was  actually  in  motion 
:n  he  made  the  attempt.     In  leaving  without  notice,  he  could 

complain   that   while   so   doing    the  defendant's    servants 
laged  the  car  without  regard  to  this  fact, 
receptions  overruled. 


LAWRENCE  v.  PULLMAN'S  PALACE  CAR 
COMPANY. 

Supreme  Judicial  Courts  MauackMsttts,  February,  i88j, 

[Reponed  in  144  Mass.  t.) 

CTION  FROM  SLEEPING  CAR  BY  SERVANT  OF  RAILROAD  COM- 
PANY. —  Where  a  passenger  on  a  railroad  train  10  which  a  sleeping  cat  wu 
inached,  was  ejected  (rom  a  sleepiog  car  by  a  servant  of  the  nilroad  com- 
paDjr,  the  palace  car  company  was  not  liable  (or  the  act  of  a  servant  of  the 
railroad  company,  Bad  judgment  was  rendered  on  vetdict  for  defendant. 

udgment  on  verdut  for  defendant. 

Tort  for  being  expelled  from  one  of  the  defendant's  cars, 
d  in  the  Superior  Court,  before  Gardner,  J„  who  reported  the 
'.  for  the  determination  of  this  court,  in  substance  as  follows: 

Lorett  V.  Salem  &  South  Daoveri  a.  Nichols  v.  Middlesex  R.  R.  Co. 
..  Co..  9  Allen,  557,  is  reported  in  106  Mass.  463,  is  reported  in  3  Am. 
1.  Neg.  Cas.  754.  Neg.  Cas.  77S- 


/ 
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"  The  plaintiff  introduced  in  evidence  a  contract  between  the 
Pennsylvania  Railroad  Company  of  the  first  part,  and  the  defend- 
ant corporation  of  the  second  part,  the  material  portions  of  which 
are  as  follows : 

*'  'First.  The  party  of  the  second  part,  in  consideration  of  the 
covenants  and  agreements  hereinafter  mentioned  on  the  part  of 
the  first  party,  to  be  by  them  kept  and  performed,  hereby  agrees 
with  the  party  of  the  first  part  that  they  will  furnish  drawing- 
room  cars  and  sleeping  cars  to  be  used  by  said  first  party  for  the 
transportation  of  passengers,  sufRcient  in  the  judgment  of  the 
president  of  said  first  party  to  meet  the  requirements  of  travel  on 
and  over  their  line  of  railroad,  and  on  and  over  all  lines  of  railroad 
which  they  now  control  or  may  hereafter  control  by  ownership, 
lease,  or  otherwise. 

'*  'Second.  The  said  party  of  the  second  part  hereby  agrees  that 
they  will  keep  the  carpets,  upholstery,  and  bedding  of  each  of 
the  said  cars  in  good  order  and  repair,  and  renew  and  improve 
the  same  when  necessary,  at  their  own  expense,  excepting  repairs 
and  renewals  made  necessary  by  accident  or  casualty  happening  to 
said  cars  while  running  upon  the  road  of  said  first  parties.     It 
being  understood  that  the  said  first  parties  shall  be  paid  all  dam- 
ages to  said  cars  of  every  kind  occasioned  by  accident  or  casualty. 
"  'Third.  The  said  party  of  the  second  part  hereby  agrees,  at 
their  own  cost  and  expense,  to  furnish  one  or  more  employees,  as 
may  be  needful  upon  each  of  said  cars,  whose  business  it  shall 
be  to  collect  fare  for  the  accommodations  furnished  in  said  cars, 
and  generally  to  wait  upon  passengers  therein,  and  provide  for 
their  comfort. 

"  'Fifth.  It  is  hereby  mutually  agreed  that  the  said  employees 
of  the  second  party,  named  in  article  third  of  this  agreement, 
shall  be  governed  by,  and  subject  to,  the  rules  and  regulations  of 
said  first  party,  which  are  or  may  be  adopted  from  time  to  time 
for  the  government  of  its  own  employees.     ♦     ♦     ♦ 

'Sixth.  The  said  party  of  the  first  part,  in  consideration  of  the 
use  of  the  aforesaid  cars,  hereby  agrees  to  haul  the  same  on  the 
passenger  trains  on  their  own  line  of  road,  and  on  all  roads  which 
they  now  control,  or  may  hereafter  control,  by  ownership,  lease, 
or  otherwise,  and  also  on  all  passenger  trains  on  which  they  may, 
by  virtue  of  contracts  or  running  arrangements  with  other  roads, 
have  the  right  to  use  such  cars  and  facilities,  in  such  manner  as 
will  best  accommodate  passengers  desiring  the  use  of  said  cars, 
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And  the  said  party  of  the  first  part  shall,  at  their  own  expense, 
furnish  fuel  for  the  cars,  and  materials  for  the  lights,  and  shall 
wash  and  cleanse  said  cars,  and  shall  also  keep  said  cars  in  good 
running  order  and  repair,  including  renewals  of  worn-out  parts, 
and  all  things  appertaining  to  said  cars  necessary  to  keep  them  in 
first-class  condition,  except  such  as  are  provided  for  in  article 
second  of  this  agreement. 

"  'Eighth.  The  said  partyof  the  firstpartfurtheragreesthatthe 
said  party  of  the  second  part  shall  be  entitled  to  collect  from  each 
and  every  person  occupying  said  cars  such  sum  for  said  occupancy 
as  may  be  usual  on  competing  lines  furnishing  equal  accom- 
modations, and  that  such  rules  and  regulations  shall  be  mutually 
agreed  upon  as  will  most  favor  the  renting  of  seats  and  couches 
in  said  cars.' 

"The  plaintiff  also  offered  in  evidence  the  answers  of  George 
M,  Pullman  to  interrogatories  propounded  to  him  by  the  plain- 
tiff, in  which  he  testified  that  the  ordinary  train  conductors  of  the 
Pennsylvania  Railroad  Company  have  full  and  entire  authority 
over  the  porters  and  conductors  of  the  Pullman  cars,  in  regard  to 
the  matter  of  determining  who  shall  ride  in  the  cars,  and  under 
what  circumstances,  and  in  regard  to  every  other  thing,  except 
the  detail  of  keeping  the  Pullman  cars  and  their  furniture  in  good 
condition  and  suitable  for  the  comfortable  accommodation  of 
passengers. 

"The  Pennsylvania  Railroad  Company  was  operating,  in  1882, 
a  line  of  railroad  from  New  York  to  Baltimore,  passing  through 
Philadelphia.  The  plaintiff  testified  that,  in  March,  1882,  he 
purchased  of  the  Pennsylvania  Railroad  Company,  at  its  office  in 
New  York,  a  first-class  ticket,  called  a  return  ticket,  good  for 
five  days,  for  transportation  between  New  York  and  Philadelphia 
and  return,  sold  at  a  reduction  in  consideration  of  the  sale  for  the 
round  trip  and  the  limitation  in  time.  He  proceeded  to  Phila- 
delphia, and  thence  to  Baltimore.  On  March  18,  at  eleven 
o'clock  in  the  evening,  he  purchased,  at  the  ticket  office  of  the 
passenger  station  of  the  Pennsylvania  Railroad  Company,  in 
Baltimore,  a  ticket  from  Baltimore  to  Philadelphia.  He  had  then 
in  his  possession  the  return  portion  of  his  round-trip  ticket  pur- 
chased in  New  York,  and  good  from  Philadelphia  to  New  York, 
and  it  was  his  intention  to  proceed  directly  to  New  York  on  a 
train  then  nearly  due  at  Baltimore  from  the  south.  The  same 
agent  who  sold  the  plaintiff  the  ticket  from  Baltimore  to  Phtla- 
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delphia  also  had  charge  of  the  sale  of  tickets  for  the  Pullman 
sleeping  cars,  and,  when  the  plaintiff  purchased  his  ticket  to 
Philadelphia,  he  at  the  same  time  applied  to  this  agent  for  a  sleep- 
ing-berth ticket  to  New  York.  The  agent  refused  to  sell  him  the 
latter,  and  told  him  that,  in  order  to  get  a  berth  to  New  York, 
he  would  have  to  buy  a  ticket  to  New  York ;  that  he  could  not 
sell  him  a  sleeping-berth  to  New  York  on  a  ticket  to  Philadelphia. 
The  plaintiff  testified  that  he  tried  to  explain  to  the  ticket  seller 
that  he  had  already  had  a  ticket  from  Philadelphia  to  New  York, 
but  that  the  agent,  being  engaged  in  a  dispute  with  another  person, 
did  not  attend  to  him. 

"When  the  train  for  New  York  arrived  at  the  Baltimore  station, 
the  plaintiff  entered  the  sleeping  car  for  New  York,  which  was  a 
car  owned  by  the  defendant  and  managed  by  the  Pennsylvania 
Railroad  Company  under  the  contract  above  set  forth,  and  asked 
the  Pullman  conductor  for  a  berth  to  New  York.     There  were 
berths  in  it  then  unoccupied.     The  Pullman  conductor  asked  the 
plaintiff  to  show  him  his  railroad  ticket.     The  plaintiff  thereupon 
produced   his   ticket  from  Baltimore  to   Philadelphia,   and   the 
return  half  of  his  round-trip  ticket  between  New  York  and  Phila- 
delphia.    The  Pullman  conductor  thereupon  informed  the  plain- 
tiff that  he  could  not  sell  him  a  berth  in  the  New  York  sleeping 
car  on  those  split  tickets ;  that  he  had  received  orders  not  to  sell 
any  sleeping  car  berths  except  to  those  holding  through  passage 
tickets,  intact  to  the  point  to  which  sleeping  accommodations 
were  desired.     He  offered  to  sell  the  plaintiff  a  berth  in  the  Phila- 
delphia sleeping  car,  and,  when  this  car  reached  Philadelphia, 
there  to  provide  him  with  other  accommodations  for  sleeping, 
but  this  the  plaintiff  declined.     Nothing  further  took  place  except 
discussion  until  the  Pennsylvania  Railroad  Company's  train  con- 
ductor came  into  the  car.     The   train  conductor  took  up  the 
plaintiff's  railroad  ticket  from  Baltimore  to  Philadelphia,  and,  as 
the  plaintiff  thinks,  punched  it,  and  put  it  in  his  pocket.     The 
train  conductor  was  then  told  by  the  Pullman  conductor  that  the 
plaintiff  desired  sleeping  accommodations  to  New  York.     The 
train  conductor  informed  the  plaintiff  that  he  could  not  have 
sleeping  car  accommodations  to  New  York  in  that  car,  upon  the 
tickets  which  he  had  produced.     The  plaintiff  then  offered  to  pay 
cash  fare  between  Philadelphia  and  New  York.     The  train  con- 
ductor replied  to  the  plaintiff  that,  in  order  to  have  sleeping  car 
accommodations  in  the  New  York  sleeping  car,  he  must  either 
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before  morning,  so  much  so  that  I  took  off  my  overcoat  and  put 
it  over  my  legs,  which  trouble  me  in  cold  or  storm,  having  been 
wounded  in  my  legs  at  Shiloh.  In  consequence  of  this  cold,  I 
took  a  severe  cold,  was  unable  to  attend  to  business  for  a  time, 
and  I  suffered  severe  pain.  The  car  into  which  I  was  taken  was 
provided  with  reclining  chairs ;  I  think  it  went  through  to  New 
York,  and  I  paid  my  fare  for  the  reclining  chair  to  said  Pullman 
conductor.  The  Pullman  conductor  said  he  would  give  me  one 
of  these  chairs.  I  said,  '  If  this  is  the  best  I  can  have,  I  will  take 
it.'  I  could  not  sleep  in  that  car.  I  think  it  was  as  well  pro- 
vided, so  far  as*  everything  but  temperature,  as  such  reclining- 
chair  cars  usually  are.  It  was  a  very  good  car,  better  than  the 
ordinary  accommodation  furnished  in  the  simple  ordinary  passen- 
ger cars  of  the  road.  I  made  no  complaint  to  the  porter  that  the 
fire  was  not  kept  up.  I  think  I  asked  for  a  blanket,  and  got  one. 
I  know  of  no  request  which  I  made  for  accommodation  in  the  way 
of  comfort,  such  as  was  adapted,  of  course,  to  the  kind  of  car  I 
was  in,  that  was  not  complied  with.  I  did  not  request  any  special 
fire  to  be  made  up,  stating  that  I  was  cold  and  required  it. 
I  asked  for  nothing  but  a  blanket. ' 

"The  rule  of  the  Pennsylvania  Railroad  Company  relating  to 
the  sale  of  berths  in  the  Pullman  sleeping  cars,  signed  by  the 
general  passenger  agent,  was  put  in  evidence  by  the  defendant, 
and  was  as  follows:  '  On  and  after  receipt  of  this  notice  you  will 
refuse  to  sell  Pullman  seat  checks  or  berths  to  persons  not  sup- 
plied with  a  through  passage  ticket,  intact,  and  you  must  decline 
to  sell  to  a  point  beyond,  on  presentation  of  tickets  reading 
'between  intermediate  stations.*  " 

"This    was  all  the  evidence  offered   by   the  plaintiff.      The 
defendant  asked  the  judge  to  rule  that,  upon  the  evidence,  the 
plaintiff  could  not  maintain  his  action.     The  judge  so  ruled ;  and 
ordered   a  verdict  for  the  defendant.     If  the  ruling  was  correct, 
judgment  ivas  to  be  entered  on  the  verdict ;  otherwise,  a  new  trial 
to  be  had." 
S.  B.  Allen  &  T.  B.  King,  for  plaintiff. 
B.  N.  Johnson,  for  defendant. 

Devens,  «!•  —  The  gist  of  the  plaintiff's  claim  is  that  he  was 
wrongfully  refused  accommodation  in  the  sleeping-car  of  the 
defendant,  in  coming  from  Baltimore  to  New  York,  by  the 
defendant's  servants;  and  that,  on  declining  to  leave  the  car,  he 
was  ejected    therefrom.     His  argument  assumes  that  it  was  for 
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the  defendant  to  determine  under  what  circumstances  a  p 
should  be  allowed  to  purchase  a  berth,  and,  incidents 
other  accommodations  afforded  by  the  sleeping-car.  An 
ation  of  the  contract  with  the  Pennsylvania  Railroad  Ci 
by  virtue  of  which  the  cars  owned  by  the  defendant  w< 
veyed  over  its  railroad,  shows  that,  while  these  cars  wei 
furnished  by  the  defendant  corporation,  they  were  so  fum 
be  used  by  the  railroad  company  "for  the  transportatioi 
sengers;  "  that  its  employees  were  to  be  governed  by  t 
and  regulations  of  the  railroad  company,  such  as  it  migb 
from  time  to  time,  for  the  government  of  its  own  em 
While,  therefore,  the  defendant  company  was  to  collect  i 
for  the  accommodations  furnished  by  its  cars,  keep 
proper  order,  and  attend  upon  the  passengers,  it  was  for 
road  company  to  determine  who  should  be  entitled  to  ei 
accommodations  of  these  cars,  and  by  what  regulation  th 
the  cars  should  be  governed.  The  defendant  company  c 
certainlj'  furnish  a  berth  in  its  cars  until  the  person  requ 
had  become  entitled  to  transportation  by  the  railroad  c 
as  a  passenger,  and  he  must  also  be  entitled  to  the  transp 
for  such  routes,  distances,  or  under  such  circumstances 
railroad  company  should  determine  to  be  those  under  w 
defendant  company  would  be  authorized  to  furnish  him 
accommodations.  The  defendant  company  could  only 
with  a  passenger  when  he  was  of  such  a  class  that  the 
company  permitted  the  contract  to  be  made. 

The  railroad  company  had  classified  its  trains,  fixing  tl 
upon  which  persons  should  become  entitled  to  transport 
the  sleeping-cars,  and  the  cars  in  which  such  transportatic 
be  afforded.  It  was  this  r^ulation  that,  between  Baltin 
New  York,  this  accommodation  should  only  be  furnished 
holding  a  ticket  over  the  n^ole  route.  It  does  not  app 
this  was  an  unreasonable  rule,  but,  whether  it  was  so  o 
was  the  r^ulation  of  the  railroad  company,  and  not 
defendant.  The  endence  was,  "that  the  ordinary  train 
tors  of  the  Pennsylvania  Railroad  Company  have  full  an' 
authority  over  the  porters  and  conductors  of  the  Pullman 
regard  to  the  matter  of  determining  who  shall  ride  in  t 
and  under  what  circumstances,  and  in  regard  to  every  oth< 
except"  the  details  of  care,  etc.  The  defendant's  serv 
plaintiff  having  entered  the  sleeping-car,  informed  him 


vJ 
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"split  tickets,  "as  they  are  termed,  were  not  such  as  would  entitle 
him  to  purchase  a  berth,  and  that  he  could  sell  only  to  those 
holding  "through  passage  tickets,  intact,  to  the  point  to  which 
sleeping  car  accommodations  were  desired."  The  plaintiff  was  in 
no  way  disturbed  until  the  train  conductor  (who  was  not  the 
defendant's  servant)  came  into  the  car,  informed  the  plaintiff  that 
his  tickets  were  not  such  as  to  entitle  him  to  purchase  the  sleep- 
ing-car ticket,  and  several  times  urged  the  plaintiff  to  leave  the 
sleeping-car,  which  the  plaintiff  refused  to  do.  Whether  accom- 
modation was  rightly  refused  to  the  plaintiff  or  not  in  the  sleep- 
ing-car, the  refusal  was  the  act  of  the  railroad  company's  servant, 
and  not  of  the  defendant's,  whose  duty  it  was  to  be  guided  by 
the  train  conductor. 

The  ejection  of  the  plaintiff  was  also  the  act  of  the  railroad 
company,  and  not  of  the  defendant.  It  is  the  contention  of  the 
plaintiff  that,  even  if  he  might  be  ejected  from  the  car,  it  was 
done  in  an  improper  manner.  The  plaintiff  testified  that  he  was 
waiting  for  a  "show  of  force,"  after  his  repeated  refusals  to  leave 
the  car.  This  exhibition  of  force  was  made  by  the  train  conduc- 
tor, who  put  his  hand  upon  him,  when  the  plaintiff  rose  and 
yielded  thereto.  The  defendant's  conductor  took  hold  of  the 
plaintiffs  arm  when  he  rose,  and  aided  the  plaintiff  in  crossing 
the  platform  of  the  cars,  but  the  evidence  does  not  show  that  he 
used  or  exercised  any  force  whatever.  Even  if  he  had  used  force 
upon  the  plaintiff,  he  was  not  doing  the  business  of  the  defendant 
company;  he  was  assisting  the  train  conductor  in  the  duty  he 
was  performing  as  servant  of  the  railroad  company.  To  conduct 
him  across  from  one  car  to  another  in  the  manner  described  by 
the  plaintiff  himself  after  he  had  repeatedly  refused  to  leave  the 
car,  affords  no  evidence  of  any  removal  in  an  improper  manner. 
The  act  of  the  defendant's  servant  was  in  every  way  calculated  to 
assist  the  plaintiff  in  his  transit  from  one  car  to  another. 

Nor  is  the  fact  important  that  the  car  into  which  the  plaintiff 

was  passed  subsequently  became  cold,  even  if  it  were  possible  to 

hold  the  defendant  responsible  for  the  act  of  its  servant.     So  far 

as  appears  by  the  evidence,  there  is  no  reason  to  believe  that 

when  the  plaintiff  entered  the  car  it  was  not  in  fit  condition  to 

receive   passengers;  and,  by  the  contract,  the  management  of  it 

and  the  duty  of  furnishing  fuel  were  entirely  with  the  railroad 

company,  and  not  with  the  defendant. 

Judgment  on  the  verdict. 
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When  the  train  arrived  at  North  Braintree,  a  regular  passenger 
station  of  the  defendant,  the  plaintiff  was  taken  hold  of  by  the 
two  conductors  in  charge  of  said  train,  both  of  whom  were  duly 
appointed  railroad  police  officers  and  were  then  wearing  the 
badge  of  that  office,  and  was  forcibly  removed  by  them  from  the 
car  in  which  he  was  riding  to  the  platform  of  the  station,  and  then 
forcibly  carried  along  the  platform,  without  his  consent,  and  put 
in  the  baggage  car  attached  to  the  train.  The  baggage  car  was 
the  third  car  forward  from  the  one  in  which  the  plaintiff  had 
been  riding.  One  of  the  two  conductors  told  the  plaintiff,  as 
he  was  placed  in  the  baggage  car,  to  remain  there  and  keep  still 
till  the  train  arrived  at  Holbrook,  which  station  was  near  the 
plaintiff's  home.  The  baggage  car  was  in  charge  of  a  baggage 
master,  whose  duty  it  was,  among  other  things,  to  obey  the  orders 
of  this  conductor,  who  had,  in  the  presence  of  the  baggage  master, 
told  the  plaintiff  to  remain  in  said  baggage  car.  It  did  not  appear 
that  the  plaintiff  made  any  effort  to  leave  the  baggage  car  until 
the  train  arrived  at  Holbrook,  which  was  about  seven  miles  from 
North  Braintree. 

"There  was  evidence  tending  to  show  that  the  conductor  did 
not  intend  to  arrest  the  plaintiff,  but  removed  him  to  the  baggage 
car  only  to  prevent  him  from  disturbing  the  passengers  in  the 
passenger  car,  and  that  he  made  no  attempt  and  expressed  no 
desire  to  go  back  to  the  passenger  car,  or  to  leave  the  train,  till 
he  reached  the  station  to  which  he  was  traveling ;  and  there  was 


from  irain  and  false  imprisonment; 
ticket  seller  selling  punched  ticket  to 
passenger;  refusal  by  conductor  to  re- 
ceive It  on  train;  right  of  action  against 
railroad;  judgment  for  plaintiff  for 
#4,500  affirmed). 

Krulkvitz  v.  Eastern  R.  R.  Co., 
(18S7}  143  Mass.  328,  (action  for  assault 
and  false  imprisonment;  passenger  re- 
fusing to  pay  ^Aiv  demanded  by  con- 
ductor was  arrested  by  police  officer  on 
complaint    oi    conductor;    verdict  for 
plaintiff  for  S450  affirmed;  defendants' 
exceptions    overruled.     Former  deci- 
sion \ti  140  Mass.  573)- 

Marshall  v.    Boston  and  Albany 
R.   R.  Co..  (1SS7)    145  Mass.  164,  (as- 
sault and   false   iinprisonment;   plain- 
tiff  offered  torn  coupons  from  a  mile- 
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age  book  which  the  conductor  refused 
to  accept  without  the  book  and  de- 
manded fare;  plaintiff  not  paying  was 
handed  over  to  a  police  officer  and 
charged  with  fraudulently  evading 
payment  of  fare;  on  subsequent  trial 
in  district  court  he  was  ordered  dis< 
charged;  on  trial  of  action  against 
railroad  company  there  was  a  verdict 
for  the  latter;  judgment  for  defendants 
affirmed;  plaintiff's  exceptions  over- 
ruled). 

McGiLVRAY  V.  West  End  Street  R*  y 
Co.,  (1895)  164  Mass.  122,  (passenger 
having  left  street  car  assaulted  by  con- 
ductor in  an  altercation  between  them 
on  the  street;  railroad  not  liable  for  the 
assault,  as  the  conductor  was  not  then 
acting  in  scope  of  his  employment). 
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no  other  evidence  that  the  plaintiff  was  told  at  any  time  that  he 
could  not  leave  the  train.  Upon  the  arrival  of  the  train  at  HoI> 
brook,  the  plaintiff  left  the  baggage  car  and  went  directly  home, 
without  objection  from  any  one,  and  no  criminal  complaint  or 
proceeding  was  ever  instituted  against  him  for  any  alleged  offense 
or  misconduct  on  his  part. 

"  The  defendant  contended,  and  there  was  evidence  teoding  to 
show,  that  the  plaintiff  was  intoxicated,  was  using  indecent 
language,  and  was  disturbing  the  other  passengers  in  the  car  from 
which  he  was  removed ;  that  after  he  had  been  requested  to  be 
quiet,  and  refused  so  to  do,  he  was  taken  from  that  car  along  the 
platform  to  the  ba^age  car;  that  it  was  more  convenient  to  take 
him  along  the  platform  than  through  the  other  cars;  and  that  it 
was  by  reason  and  in  consequence  of  his  own  misconduct  that  he 
was  removed  without  being  arrested  or  imprisoned.  The  evidence 
was  conflicting  as  to  the  intoxication  and  misconduct  of  the  plain- 
tiff before  his  removal  from  the  car,  and  also  as  to  the  amount 
and  extent  of  the  force  used  by  the  ofHcers  in  his  removal,  though 
it  was  conceded  by  the  defendant  that  he  was  removed  without 
his  consent  and  contrary  to  his  desire. 

"  The  plaintiff  contended  that  his  removal  from  the  car  in  which 
he  had  been  riding  to  the  platform,  and  from  there  to  the  bag- 
gage car,  as  aforesaid,  was  unauthorized  by  law  if  the  plaintiff 
was  not  under  arrest  at  the  time ;  and  that  the  railroad  police 
officers  acted  unlawfully  in  arresting  him  and  removing  him  to 
the  b^^age  car  pursuant  to  such  arrest,  without  placing  him  in 
chaise  of  an  officer,  as  required  by  the  Pub.  Sts.  c.  103,  §  18,  or 
complaining  of  him  before  a  court  having  jurisdiction  in  the 
premises. 

"  The  plaintiff  requested  the  judge  to  instruct  the  jury  as  follows : 
'The  defendant  had  no  legal  right  to  remove  the  plaintiff  from 
the  car  in  which  he  was  riding  as  a  passenger  to  the  platform  at 
North  Braintree,  and  to  carry  him  along  the  platform  against  his 
will,  and  then  to  put  him  into  the  ba^age  car,  unless  the  plain- 
tiff was  under  arrest  at  the  time.' 

"  The  judge  refused  so  to  rule,  and  instructed  the  jury  as  follows : 
'It  is  claimed  by  the  plaintiff  that  defendant's  servants  had  no 
right  to  take  him  from  the  car  at  the  station,  from  one  car  where 
he  was  to  the  other  car  in  which  they  placed  him,  as  they  were 
obliged  to  take  him  out  of  the  train  from  one  car  to  the  other; 
but  I  instruct  you,  that  if  their  purpose  was  to  take  him  from  one 
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of  the  cars  to  the  other,  there  to  stay  as  long  as  he  chose  to  ride, 
and  he  was  taken  outside  of  the  car  rather  than  through  the  train, 
for  the  purpose  incidentally  of  taking  him  from  one  car  to  the 
other,  that  it  was  just  the  same  as  though  he  had  been  taken 
through  the  train ;  that  is,  they  might  have  stepped  out  and  gone 
around  and  put  him  upon  the  car  as  well  as  to  go  through  the 
train,  if  you  find  that  it  was  a  proper  thing  for  them  to  do,  to 
step  out  of  the  train  at  that  place  and  do  that  thing.     If  you  find 
that  in  putting  him  into  that  car  no  more  restraint  was  used  over 
him  than  was  reasonably  proper  and  necessary  while  he  was  riding 
upon  that  train  so  far  as>  he  desired  to  go,  then  there  was  no 
detention  within  the  meaning  of  the  law,  no  false  imprisonment. 
But  if  you  find  that  he  was  kept  there  after  he  desired  to  leave  the 
train,  imprisoned,  or  if  you  find  that  it  was  not  a  proper  place  to 
keep  him  under  the  circumstances,  why  then  there  was  detention ; 
and  detention  improper,  whether  for  the  purposes  of  arrest  or 
without  those  purposes,  would  be  a  detention  for  which  the  cor- 
poration would  be  liable.'  " 

The  jury  returned  a  verdict  for  the  defendant,  and  the  plaintiff 
alleged  exceptions. 
J.  E.  Cotter,  for  plaintiff. 

J.  H.  Benton,  Jr.,  for  defenoant,  was  not  called  upon. 
Morton,  Ch«  J.  —  The  plaintiff  was  a  passenger  upon  the 
defendant's  railroad,  having  a  ticket  which  entitled  him  to  be 
carried  from  Boston  to  his  home  in  Randolph.     It  appeared  at 
the  trial  that    he  was  drunk  and    disorderly,   using  indecent 
language,  to  the  annoyance  of  the  other  passengers ;  that  he  was 
requested  to  be  quiet  and  refused ;  and  thereupon  the  officers  of 
the  defendant,  who  were  also  railroad  police  ofBcers,  not  intending 
to  arrest  him,  but  to  remove  him,  so  as  to  protect  the  other  pas- 
sengers from  annoyance,  removed  him  from  the  cars  to  the  plat- 
form of  the  depot  at  an  intermediate  station,  and  carried  him 
along  the  platform  to  the  baggage  car,  which  was  the  third  car 
forward  of  the  car  in  which  he  had  been  riding,  using  only  reason- 
able force ;  and  that  he  rode  in  the  baggage  car  to  Holbrook,  a 
station    near  his  home  in   Randolph,   without    attempting   or 
expressing  any  desire  to  leave  the  train. 

It  is  clear  that,  under  these  circui^stances,  it  was  the  right  and 
duty  of  the  defendant's  officers  to  protect  the  other  passengers  by 
removing  the  plaintiff  from   the  car  in  which  he  was  riding. 
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GREAT  WESTERN  RAILWAY  COMPANY  OF 

CANADA  V.  MILLER. 

Supreme  Courts  Michigan^  October  Term^  iS6p, 
[Reported  in  19  Mich.  305.] 

EJECTION  FROM  TRAIN  AT  PLACE  OTHER  THAN  USUAL  STOPPING 
PLACE.  —  In  an  action  10  recover  damages  for  being  ejected  from  a  rail- 
way car  it  was  held  that  a  carrier  is  not  required  to  put  out  a  person  not 
entitled  to  ride  on  train  at  one  place  rather  than  another. 

Error  to  Wayne  Circuit.    Judgment  for  plaintiff  reversed. 

"Action  on  the  case  for  damages  occasioned  by  the  expulsion 
of  the  plaintiff  below,  from  the  cars  of  the  defendants,  at  a  point 
between  Chatham  and  Belle  River  in  Canada.  Plea,  the  general 
issue,  A  verdict  was  rendered  for  the  plaintiff  of  $3,000;  and 
the  judgment  entered  thereon  is  brought  into  this  court  by  writ 
of  error.     The  errors  assigned  are : 

'*!.  The  court  erred  in  taking  and  exercising  jurisdiction  over 
the  defendants,  a  foreign  corporation,  and  in  giving  judgment 
against  them  in  favor  of  a  resident  of  Canada,  a  foreign  province, 
for  an  alleged  tort  committed  in  such  province. 

'*2.  The  court  erred  by  subjecting  the  defendants,  in  an  action 
brought  and  tried  in  Michigan,  to  a  special  liability,  claimed  to 
be  created  and  to  exist  by  virtue  only  of  a  statute  of  a  foreign 
government,  and  not  incident  to  or  arising  under  the  general 
duties  or  obligations  of  the  defendant  as  common  carriers,  and  not 
imposed  upon  them  by  the  laws  of  the  state  of  Michigan. 

"3.  The  court  erred  in  instructing  the  jury  that  at  the  time  of 


The  statute  seems  to  us  to  speak  of  re- 
moval from  a  car  by  way  of  partial  an- 
tithesis to  removal  from  a  train,  and  to 
refer  to  such  removals  from  a  car  as 
are  provided  for  in  c.  103,  §  18;  that 
is,  to  removals  '  to  the  baggage  or 
other  suitable  car  of  such  train.'  We 
are  of  opinion  that,  when  proper  cause 
exists  for  removal,  but  the  company 
does  not  deem  it  necessary  to  arrest 
the  passenger,  the  statute  does  not 
prohibit  putting  him  off  the  train  at  a 
regular  passenger  station  without  ar- 


resting him.  Apart  from  the  clause 
which  we  have  construed,  there  is  no 
doubt  of  the  company's  right  to  put 
off  the  infant,  whether  the  contract  for 
her  carriage,  if  any,  was  made  with 
her  or  with  her  mother.  She  was  a 
passenger,  and  as  such  was  not  en- 
titled to  be  carried  unless  paid  for. 
Pub.  Sts.,  c.  112,  g  197.  She  did  not 
sund  on  the  same  footing  as  her 
mother's  parasol,  as  was  suggested  by 
her  counsel.    Exceptions  sustained." 


AMERICAS'  XEGLIGEXCE  CASES, 

the  alleged  ejection  of  plaintiff  by  defendants,  said  defendants 
were  subject  to  and  bound  by  said  provisions  of  said  statute. 

"4.  The  court  erred  in  charging  the  jury  that  *if  the  jury  find 
that  the  plaintiff  was  put  out  of  the  defendant's  cars,  not  at  any 
usual  stopping  place,  or  not  near  any  dwelling  house,  that  the 
plaintiff  is  entitled  to  recover,  even  though  he  had  no  valid  ticket, 
and  had  made  no  valid  tender  of  his  fare.'  '* 

Theodore  Romevn,  for  plaintiffs  in  error. 

D.  B.  &  H.  M.  DuFFlELD,  for  defendant  in  error. 

Campbelly  J.  —  Miller  sued  the  railvray  company  for  damages 
on  account  of  his  expulsion  from  their  cars,  which  he  averred  to 
have  been  done  at  a  distance  from  any  dwelling  or  usual  stopping 
place.  All  of  the  counts  in  the  declaration  alleged  him  to  have 
been  a  passenger  who  had  complied  with  all  the  conditions 
required  to  entitle  him  to  be  carried  to  the  end  of  his  journey. 

He  stated  on  the  trial  that  he  then  resided  in  Chatham, 
Ontario ;  but  in  answer  to  an  inquiry  whether  he  was  a  citizen  of 
Canada,  said  he  was  a  native  of  Michigan  and  a  citizen,  as  he 
supposed. 

A  statute  of  Canada  was  given  in  evidence  providing  that  "any 
passenger  refusing  to  pay  his  fare,  and  his  baggage,  may,  by  the 
conductor  of  the  train  and  the  servants  of  the  company,  be  put 
out  of  the  cars  at  any  usual  stopping  place,  or  near  any  dwelling 
house,  as  the  conductor  elects,  the  conductor  first  stopping  the 
train,  and  using  no  unnecessary  violence." 

Evidence  was  given  and  met  by  counter  evidence,  concerning 
the  facts  which  would  determine  his  right  as  a  passenger. 

The  case  was  also  put  to  the  jury  on  the  claim  that,  even  though 
not  complying  with  his  duties  as  such,  he  was  entitled  to  damages 
for  having  been  put  off  contrary  to  the  statute,  at  a  distance  from 
any  station  or  house.  And  on  this  the  court  charged  "that  if  the 
jury  find  that  the  plaintiff  was  put  out  of  the  defendant's  cars» 
not  at  any  usual  stopping  place,  or  not  near  any  dwelling  house, 
the  plaintiff  is  entitled  to  recover,  even  though  he  had  no  ticket, 
and  had  made  no  valid  tender  of  his  fare."  Error  is  assigned 
upon  this  ruling.  The  jury  rendered  a  verdict  of  three  thousand 
dollars  against  the  defendants. 

As  the  view  we  take  of  the  case  will  require  a  new  trial,  it 
will  become  necessary'  for  us  to  consider  all  the  principal 
questions  presented,  and  which  will  be  raised  again  unless  now 
disposed  of. 
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The  liability  for  putting  a  person  off  from  the  cars  at  a  distance 
from  any  dwelling,  or  station,  is  purely  statutory,  and  no  dam- 
ages can  be  recovered  for  that  specific  grievance,  unless  the  statu- 
tory provision  is  set  out  and  a  case  made  out  under  it  by  the 
pleadings.  A  carrier  is  not  required  by  the  common  law  to  put 
out  a  trespasser  at  one  place  rather  than  in  another,  and  while  the 
law  will  not  permit  a  person  to  be  exposed  wantonly  to  peril, 
there  is  no  rule  which  requires  any  consideration  to  be  shown  for 
the  mere  convenience  of  a  wrongdoer.  The  Canadian  statute 
was  probably  adopted  on  grounds  of  public  policy,  and  to  estab- 
lish a  general  rule  most  likely  to  prevent  suffering.  But  the 
privileges  it  confers  depend  entirely  upon  its  provisions,  and  as 
we  have  no  judicial  knowledge  of  it,  any  one  relying  upon  it  must 
aver  and  prove  it  as  a  ground  of  recovery. 

While  in  his  special  counts  the  plaintiff  has  alleged  that  he  was 
expelled  from  the  cars  at  a  distance  from  any  station  or  dwelling, 
he  has  not  averred  anything  to  show  that  the  law  of  Canada  has 
made  this  a  distinct  grievance,  and  has  not  set  up  any  cause  of 
action  depending  upon  it  in  whole  or  in  part.  He  has  through- 
out placed  himself  on  the  footing  of  a  passenger  rightfully  in  the 
cars,  and  entitled  to  complain  of  any  expulsion  whatever  as 
wrongful. 

The  charge  complained  of,  authorized  him  to  recover,  although 
he  might  have  been  on  the  cars  without  any  pretense  of  right, 
and  there  is  nothing  in  the  declaration  to  warrant  it. 

It  was  urged  on  the  hearing  that  the  railroad  company  could 
not  be  held  liable  for  any  wrongful  expulsion  under  this  statute, 
because  it  would  be  the  personal  wrong  of  the  conductor  in  viola- 
tion of  law,  for  which  he  must  be  held  to  have  exceeded  his  known 
agency.  And  the  same  exemption  was  claimed  for  them  from 
liability  for  any  expulsion,  unless  under  circumstances  where 
they  may  be  supposed  to  have  authorized  it  by  their  instructions, 
general  or  special.  There  is,  however,  so  far  as  we  have  seen,  no 
authority  which  would  exempt  them  from  some  amount  of 
responsibility  for  any  wrongful  expulsion  of  a  passenger  by  a  con- 
ductor. He  represents  them  in  the  whole  management  of  his 
train,  and  the  power  to  do  any  serious  mischief  is  chiefly  derived 
from  their  investing  him  with  the  control  of  their  large  agency. 
He  occupies  the  same  position  as  the  master  of  a  ship,  and  his 
action  in  the  case  supposed  must  be  regarded  as  done  in  the  line 
of  his  employment. 
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But  it  does  not  follow  that  the  responsibility  of  his  employers 
is  the  same  as  his.  For  those  aggravations  which  may  arise  out 
of  his  wantonness  and  malice  we  have  held  that  the  employer  is 
not  on  the  same  footing  with  the  agent.  The  subject  was  dis- 
cussed in  Detroit  Daily  Post  Company  v.  McArthur,  i6  Mich. 
447.  This  case  does  not  seem  to  have  been  noticed  on  the  trial, 
as  we  infer  from  the  amount  of  the  verdict,  and  the  omission  of 
counsel  to  cite  it. 

The  voluntary  appearance  of  the  defendant  below  renders  any 
discussion  of  the  subject  of  the  venu^  unnecessary.  There  can 
be  no  doubt  that  the  locality  of  the  trespass  does  not  of  itself 
oust  the  jurisdiction,  where  the  court  has  lawfully  obtained  con* 
trol  over  the  parties.  But  where  the  parties  are  not  residents  of 
the  United  States,  and  the  trespass  was  committed  abroad,  the 
right  of  action  in  our  courts  can  only  be  claimed  as  a  matter  of 
comity,  and  they  are  not  compellable  to  proceed  in  such  cases. 
It  is  not  to  be  denied  that  much  hardship  is  likely  to  arise  where 
a  person  is  called  upon  to  defend  himself  against  a  charge  arising 
out  of  transactions  occurring  at  a  distance,  and  out  of  the  juris- 
diction. Witnesses  cannot  always  be  compelled  or  induced  to  be 
present  at  the  trial,  and  where  a  knowledge  of  localities  becomes 
essential,  it  is  impossible  to  obtain  a  view  by  the  jury.  Ques- 
tions of  foreign  law  may,  as  in  this  case,  become  important  ele- 
ments of  decision.  We  think  that  when  by  the  pleadings,  or  upon 
the  trial,  it  appears  that  our  tribunals  are  resorted  to  for  the  pur> 
pose  of  adjudicating  upon  mere  personal  torts  committed  abroad, 
between  persons  who  are  all  residents  where  the  tort  was  com- 
mitted,  the  inconveniences  and  the  danger  of  injustice  attending 
the  investigation  of  such  controversies  render  it  proper  to 
decline  proceeding  further.  The  cases  cited  on  the  argument 
recognized  the  right  to  take  this  course,  and  we  regard  it  as  the 
correct  one.  We  do  not  propose  to  lay  down  any  rule  as  to 
other  classes  of  cases  before  they  arise.  In  the  present  case  we 
think  that  the  residence  of  the  plaintiff  below  became  material, 
and  might  properly  be  inquired  into. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial 
granted.     The  other  justices  concurred. 
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FREDERICK  v.  MARQUETTE,  HOUGHTON  AND 
ONTONAGON  RAILROAD  COMPANY. 

Supntnc  Caurt^  Michigan^  October  Term^  ^^7* 
[Reported  in  37  Mich.  342.] 

EJECTION  FROM  TRAIN  —  MISTAKE  OF  TICKET  AGENT  —  RIGHT  TO 
EJECT.  —  In  an  action  to  recover  damages  for  being  ejected  from  a  train 
of  defendant's  it  appeared  that  the  ticket  agent  gave  plaintiff  a  ticket  which 
entitled  him  only  to  passage  to  a  point  shorter  than  the  place  asked  for. 
When  plaintiff  tendered  his  ticket  the  conductor  refused  to  accept  it  for  the 
point  desired  by  plaintiff,  and  demanded  fare  for  the  difference,  which 
plaintiff  refusing  to  pay,  he  was  ejected.  Held^  that  plaintiff  was  not 
entitled  to  recover  on  the  declaration  which  set  up  that  the  ticket  was  a 
proper  one  for  the  whole  distance,  and  that  plaintiff's  removal  was  in  viola- 
tion of  the  right  which  the  ticket  made  known  to  the  conductor,  as  the 
proof  showed  that  the  conductor  gave  plaintiff  all  the  rights  which  the 
ticket  called  for. 

CARRIER  AND  PASSENGER  — TICKET  — CONDUCTOR.  — As  between 
the  conductor  and  passenger,  and  the  right  of  the  latter  to  travel,  the  ticket 
produced  must  be  conclusive  evidence,  and  he  must  produce  it  when  called 
upon,  as  the  evidence  of  his  right  to  the  seat  he  claims. 

Error  to  Marquette.    Judgment  affirmed. 
Ball  &  Owen,  for  plaintiff  in  error. 

W.  P.  Healv  and  G.  V.  N.  Lothrop,  for  defendant  in  error. 

Df  arstoiiy  J.  —  This  is  an  action  on  the  case  brought    to 

recover  damages  for  being  unlawfully  ejected  and  put  off  a  train 

of  cars  by  the  conductor  of  the  train.     The  evidence  on  the  part 

of  the  plaintiff  tended  to  show  that  on  the  evening  of  January 

29th,  1876,  he  went  to  the  regular  ticket  office  of  the  defendant 

at  Ishpeming  and  asked  for  a  ticket  to  Marquette,  presenting  to 

the  agent  in  charge  of  the  office  one  dollar  from  which  to  make 

pay ment  therefor ;  that  the  agent  received  the  money,  handed 

plaintiff  a  ticket  and  some  change,  retaining  sixty-five  cents  for 

the  ticket,  the  regular  fare  to  Marquette;  that  plaintiff  did  not 

attempt  to  read  what  was  on  his  ticket,  nor  did  he  count  the 

change  received  back  until  next  morning  or  notice  it  until  then; 

that  he  went  on  board  the  train  bound  for  Marquette,  and  after 

the  train  left  the  station  the  conductor  took  up  the  ticket,  giving 

him  no  check  to  indicate  his  destination,  but  at  the  time  telling 

him  his  ticket  was  only  for  Morgan ;  that  when  the  train  reached 

Morgan  the  conductor  told  the  plaintiff  he  must  get  off  there  or 
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pay  more  fare ;  that  if  he  wanted  to  go  to  Marquette  he  must  pay 
thirty-five  cents  more.  Plaintiff  insisted  that  he  had  paid  his  fare 
and  purchased  his  ticket  to  Marquette  and  refused  to  pay  the 
additional  fare,  whereupon  he  was  ejected  from  the  train,  etc. 
On  the  part  of  the  defendant  evidence  was  given  tending  to  show 
that  the  ticket  purchased  and  presented  to  the  conductor  was  in 
fact  a  ticket  for  Morgan  and  not  for  Marquette.  Under  the 
pleadings  and  charge  of  the  court  other  evidence  in  the  case  and 
questions  sought  to  be  raised  need  not  be  referred  to,  and  as  the 
real  gist  of  the  action  was  for  the  expulsion  from  the  cars  by  the 
conductor,  the  above  statement  is  deemed  sufficient  to  a  proper 
understanding  of  the  case. 

.An  erroneous  impression  seems  to  prevail  with  many  that  where 
the  conductor  of  a  passenger  train  ejects  therefrom  a  passenger 
who  has  paid  his  fare  to  a  point  beyond  but  has  lost  or  mislaid  his 
ticket,  or  whose  ticket  does  not  entitle  him  to  proceed  farther, 
or  upon  that  train,  that  the  company  is  liable  in  an  action  at  law 
for  all  damages  which  the  party  may  in  any  way  have  sustained 
in  consequence  of  the  delay,  mortification,  injury  to  his  health  or 
otherwise,  and  that  the  passenger  is  under  no  obligation  to  pre- 
vent or  lessen  the  damages  by  payment  of  the  necessary  additional 
fare  to  entitle  him  to  complete  his  journey  without  interruption. 
Although  such  damages  were  claimed  in  this  case,  under  our 
present  view  of  it,  it  will  be  unnecessary  to  discuss  this  question 
any  farther  at  present. 

What,  then,  is  the  duty  of  the  conductor  in  a  case  like  the 
present?  and  what  are  the  passenger's  rights?  In  considering 
these  questions  we  cannot  shut  our  eyes  to  the  manner  and 
method  which  railroad  companies  and  common  carriers  generally 
have  adopted  in  order  to  successfully  carry  on  their  business. 
The  view  to  be  taken  of  these  questions  must  be  a  practical  one, 
even  although  it  may  work,  perhaps,  injustice  in  some  special  and 
particular  cases,  resulting,  however,  in  great  part  if  not  wholly 
from  other  causes.  In  Day  z/.  Owen,  5  Mich.  521,  Mr.  Justice 
Manning  in  speaking  of  the  rules  and  regulations  of  common 
carriers,  said  "all  rules  and  regulations  must  be  reasonable,  and 
to  be  so,  they  should  have  for  their  object  the  accommodation  of 
the  passengers.  Under  this  head  we  include  everything  calculated 
to  render  the  transportation  most  comfortable  and  least  annoying 
to  passengers  generally ;  not  to  one,  or  two,  or  any  given  number 
carried  at  a  particular  time,  but  to  a  large  majority  of  the  passen- 
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gers  ordinarily  carried.  Such  rules  and  regulations  should  also 
be  of  a  permanent  nature,  and  not  be  made  for  a  particular 
occasion  or  emergenc}^" 

It  is  within  the  common  knowledge  or  experience  of  all  travel- 
ers that  the  uniform  and  perhaps  the  universal  practice  is  for  rail- 
road companies  to  issue  tickets  to  passengers  with  the  places 
designated  thereon  from  whence  and  to  which  the  passenger  is  to 
be  carried ;  that  these  tickets  are  presented  to  the  conductor  or 
person  in  charge  of  the  train  and  that  he  accepts  unhesitatingly 
of  such  tickets  as  evidence  of  the  contract  entered  into  between 
the  passenger  and  his  principal.  It  is  equally  well  known  that 
the  conductor  has  but  seldom  if  ever  any  other  means  of  ascer- 
taining, within  time  to  be  of  any  avail,  the  terms  of  the  contract, 
unless  he  relies  upon  the  statement  of  the  passenger,  contra- 
dicted as  it  would  be  by  the  ticket  produced,  and  that  even  in  a 
very  large  majority  of  cases,  owing  to  the  amount  of  business 
done,  the  agent  in  charge  of  the  office,  and  who  sold  the  ticket, 
could  give  but  very  little  if  any  information  upon  the  subject. 
That  this  system  of  issuing  tickets,  in  a  very  large  majority  of 
cases  works  well,  causing  but  very  little  if  any  annoyance  to 
passengers  generally,  must  be  admitted.  There,  of  course,  will 
be  cases  where  a  passenger  who  has  lost  his  ticket,  or  where 
through  mistake  the  wrong  ticket  has  been  delivered  to  him,  will 
be  obliged  to  pay  his  fare  a  second  time  in  order  to  pursue  his 
journey  without  delay,  and  if  unable  to  do  this,  as  will  sometimes 
be  the  case,  very  great  delay  and  injury  may  result  therefrom. 
Such  delay  and  injury  would  not  be  the  natural  result  of  the  loss 
of  a  ticket  or  breach  of  the  contract,  but  would  be,  at  least  in 
part,  in  consequence  of  the  pecuniary  circumstances  of  the  party. 
Such  cases  are  exceptional,  and  however  unfortunate  the  party 
may  be  who  is  so  situate,  yet  we  must  remember  that  no  human 
rule  has  ever  yet  been  devised  that  would  not  at  times  injuriously 
affect  those  it  was  designed  to  accommodate.  This  method  of 
purchasing  tickets  is  also  of  decided  advantage  to  the  public  in 
other  respects ;  it  enables  them  to  purchase  tickets  at  times  and 
places  deemed  suitable,  and  to  avoid  thereby  the  crowds  and 
delays  they  would  otherwise  be  subject  to.  Were  no  tickets 
issued  and  each  passenger  compelled  to  pay  his  fare  upon  the 
cars,  inconvenience  and  delay  would  result  therefrom,  or  the  offi- 
cers in  charge  of  the  train  to  collect  fares  would  be  increased  in 
numbers  to  an  unreasonable  extent,  while  at  fairs  and  places  of 
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public  amusement  where  tickets  are  issued  and  sold  entitling 
the  purchaser  to  admission  and  a  seat,  we  can  see  and  appreciate 
the  confusion  which  would  exist  if  no  tickets  were  sold,  or  if 
the  party  presenting  the  ticket  were  not  upon  such  occasions 
to  be  bound  by  its  terms. 

How,  then,  is  the  conductor  to  ascertain  the  contract  entered 
into  between  the  passenger  and  the  railroad  company  where  a 
ticket  is  purchased  and  presented  to  him?  Practically  there  are 
but  two  ways,  —  one,  the  evidence  afforded  by  the  ticket ;  the 
other,  the  statement  of  the  passenger  contradicted  by  the  ticket. 
Which  should  govern?  In  judicial  investigations  we  appreciate 
the  necessity  of  an  obligation  of  some  kind  and  the  benefit  of  a 
cross-examination.  At  common  law  parties  interested  were  not 
competent  witnesses,  and  even  under  our  statute  the  witness  is 
not  permitted,  in  certain  cases,  to  testify  as  to  facts  which,  if 
true,  were  equally  within  the  knowledge  of  the  opposite  party, 
and  he  cannot  be  procured.  Yet  here  would  be  an  investigation 
as  to  the  terms  of  a  contract,  where  no  such  safeguards  could  be 
thrown  around  it,  and  where  the  conductor,,  at  his  peril,  would 
have  to  accept  of  the  mere  statement  of  the  interested  party. 
I  seriously  doubt  the  practical  workings  of  such  a  method,  except 
for  the  purpose  of  encouraging  and  developing  fraud  and  false- 
hood, and  I  doubt  if  any  system  could  be  devised  that  would  so 
much  tend  to  the  disturbance  and  annoyance  of  the  traveling 
public  generally.  There  is  but  one  rule  which  can  safely  be 
tolerated  with  any  decent  regard  to  the  rights  of  railroad  com- 
panies and  passengers  generally.  As  between  the  conductor  and 
passenger,  and  the  right  of  the  latter  to  travel,  the  ticket  pro- 
duced must  be  conclusive  evidence,  and  he  must  produce  it  when 
called  upon,  as  the  evidence  of  his  right  to  the  seat  he  claims. 
Where  a  passenger  has  purchased  a  ticket  and  the  conductor  does 
not  carry  him  according  to  its  terms,  or,  if  the  company  through 
the  mistake  of  its  agent,  has  given  him  the  wrong  ticket,  so  that 
he  has  been  compelled  to  relinquish  his  seat,  or  pay  his  fare  a 
second  time  in  order  to  retain  it,  he  would  have  a  remedy  against 
the  company  for  a  breach  of  the  contract,  but  he  would  have  to 
adopt  a  declaration  differing  essentially  from  the  one  resorted  to 
in  this  case. 

We  have  not  thus  far  referred  to  any  authorities  to  sustain  the 
views  herein  taken.  If  any  are  needed,  the  following,  we  think, 
will  be  found  amply  sufficient,  and  we  do  not  consider  it  necessary 
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to  analyze  or  review  them.  Townsend  v.  N.  Y.  C.  &  H.  R.  R, 
R.  Co.,  56  N.  Y.  298;  Hibbard  v.  N.  Y.  &  E.  R.  R.,  15  N.  Y, 
470;  Bennett  v.  N.  Y.  C.  &  H.  R.  R.,  5  Hun,  600;  Downs  v. 
N.  Y,  &  N.  H.  R.  R.,  36  Conn.  287;  C,  B.  &  Q.  R.  R.  v. 
Griffin,  68  111.  499;  Pullman  P.  C.  Co.  v.  Reed,  75  111.  125; 
Shelton  v.  Lake  Shore,  etc.,  Ry.  Co.,  29  Ohio  St.  214  (i). 

I  am  of  opinion  that  the  judgment  should  be  affirmed,  with 
costs. 

Cooley^  Ch.  J«,  concurred. 

Graves,  J*  —  By  mistake  the  company's  ticket  agent  issued 
and  plaintiff  accepted  a  ticket  covering  a  shorter  distance  than 
that  bargained  and  paid  for ;  and  having  ridden  under  it  the  dis- 
tance which  it  authorized  and  refusing  to  repay  for  the  space 
beyond,  the  plaintiff  was  removed  from  the  cars. 

This  removal  may  or  may  not  have  constituted  a  cause  of  action, 
but  it  is  not  the  cause  of  action  charged.  The  declaration  sets 
up  that  plaintiff's  ticket  was  a  proper  one  for  the  whole  distance 
and  that  he  was  removed  in  violation  of  the  right  which  the 
ticket  made  known  to  the  conductor. 

There  was  no  proof  of  the  case  alleged,  and  I  agree  therefore 
in  affirming  the  judgment. 

Campbell,  J.  —  The  plaintiff's  cause  of  action  in  this  case 
was  for  the  failure  of  the  company  to  carry  him  to  a  destination 
to  which  he  had  paid  the  passage  money,  and  the  immediate 
occasion  for  his  removal  from  the  cars  was  that  he  was  given  a 
wrong  ticket,  and  was  not  furnished  with  such  a  one  as  the  con- 
ductor was  instructed  to  rec(^nize  as  entitling  him  to  the  com- 
plete carriage.  His  declaration  should  have  been  framed  on  this 
theory.  Had  it  been  so  framed  I  am  not  prepared  to  say  that 
he  may  not  have  had  a  right  of  action  for  more  than  the  difference 
in  the  passage  money. 

But  as  he  counted  on  a  failure  of  the  conductor  to  respect  a 
correct  ticket,  and  it  appears  that  the  conductor  gave  him  all  the 
rights  which  the  ticket  produced  called  for,  there  was  no  cause  of 
action  made  out  under  the  declaration,  and  the  rule  of  damages 
need  not  be  considered.     I  concur  in  affirming  the  judgment. 

I.  See  these  cases  reported,  uoder  their  respective  States,  in  this  volume. 
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HUFFORD  V.  GRAND  RAPIDS  AND  INDIANA 

RAILWAY  COMPANY  (I). 

Supreme  Courts  Michigan^  January  Term^  1884, 

[Reported  in  53  Mich.  118.] 

CARRIER  AND  PASSENGER  — TICKET  — CONDUCTOR.— As  between 
the  conductor  and  the  passenger  the  ticket  must  be  the  conclusive  evidence 
of  the  extent  of  the  passenger's  right  to  travel.  Frederick  v,  Marquette, 
etc.,  R.  R.  Co.,  37  Mich.  342. 

EJECTION  FROM  TRAIN  —  TECHNICAL  ASSAULT  — MEDICAL  EVI- 
DENCE AS  TO  EFFECT  UPON  PLAINTIFF'S  HEALTH.  —  In  an  acUon 
to  recover  damages  for  alleged  assault  in  being  ejected  from  a  train,  where 
the  declaration  alleged  injury  from  the  mere  expression  on  the  part  of  the 
conductor  to  put  plaintiff  off  the  car  unless  he  paid  fare,  medical  evidence 
as  to  the  effect  of  the  alleged  assault  upon  the  health  of  plaintiff  was  inad- 
missible (2). 

Error  to  Kent.    Judgment  for  plaintiff  reversed. 
N.  A.  Earle  and  M.  J.  Smiley,  for  appellant. 
E.  S.  Eggleston,  for  appellee. 


1.  On  a  new  trial  of  this  case  there 
was  judgment  for  defendants,  which, 
on  appeal,  was  reversed  and  new  trial 
ordered.  Hufford  v.  Grand  Rapids 
AND  Indiana  R'y  Co.,  64  Mich.  631. 

2.  Among  other  actions  relating  to 
Assaults  Upon  and  Ejection  of  Pas- 
sengers, ETC..  in  Michigan^  are  the  fol- 
lowing: 

Lake  Shore  and  Michigan  South- 
ern R*Y  Co.  V.  Pierce.  (1882)  47  Mich. 
277,  (ejection  from  train  that  was  not 
scheduled  to  stop  at  plaintiff's  station; 
right  to  eject;  judgment  for  plaintiff 
reversed). 

Haggerty  v.  Flint  and  Pere  Mar- 
quette R.  R.  Co.,  (1886)  59  Mich.  366, 
(ejection  from  train  for  failure  to  pay 
fare  demanded  by  conductor;  no  force 
used;  judgment  for  plaintiff  for  $1,500 
reversed). 

Thomas  tr.  Chicago  and  Grand 
Trunk  R'y  Co..  (1888)  72  Mich.  355, 
(right  of  railroad  to  prohibit  passen- 
gers on  freight  trains;  conductor  gov- 


erned by  such  rule  and  duty  to  remove 
passenger  attempting  to  ride  without 
regard  to  any  agreement  between 
ticket  agent  and  passenger;  judgment 
for  plaintiff  for  $100  for  ejection  from 
freight  train  reversed). 

Edwards  v.  Lake  Shore  and  Michi- 
CAN  Southern  R*y  Co.,  (1890)  81  Mich. 
364,  (ejection  from  train;  rule  requir- 
ing return  half  of  excursion  ticket  to 
be  stamped  by  railroad  agent  a  rea- 
sonable one,  and  recovery  cannot  be 
had  for  ejection  from  train  for  failure 
to  comply  with  conditions  on  ticket). 

Mahoney  ».  Detroit  Street  R'v 
Co.,  (1893)  93  Mich.  612,  (ejection 
from  street  car  for  refusal  to  pay  fare ; 
plaintiff  omitted  to  get  a  "  change  off  *" 
ticket;  judgmentfor  nominal  damages 
only). 

Heffron  V,  Detroit  City  R'y  Co., 
(1892)  92  Mich.  406,  (ejection  from 
street  car  on  presentation  of  a  transfer 
ticket  which  had  become  void;  reg^a. 
lation  that  transfer  ticket   good    for 
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Cooley^  Ch.  J.  —  The  plaintiff  sues  for  being  wrongfully 
threatened  with  expulsion  from  the  cars  of  defendant,  and  com- 
pelled to  pay  fare  a  second  time  after  he  had  bought  a  ticket  which 
the  conductor  refused  to  take. 

It  appears  that  on  September  19,  1882,  the  plaintiff  and  one 
Goodyear  were  at  Manton,  on  the  road  of  defendant,  and  about  to 
proceed  to  the  north.  They  had  then  been  together  some  days. 
At  Manton  they  bought  tickets  for  Traverse  City  from  the  agent 
of  defendant.  Plaintiff  noticed  that  the  ticket  given  to  him  was 
not  like  that  given  to  Goodyear,  and  he  called  the  agent's  atten- 
tion  to  the  fact,  and  inquired  if  it  was  good,  and  was  told  it  was. 
In  this  the  agent  was  mistaken.  The  ticket  was  one  part  of  an 
excursion  ticket  from  Sturgis  to  Traverse  City,  and  had  been 
canceled  from  Sturgis  to  Grand  Rapids.  The  evidence  is  con- 
flicting  as  to  whether  it  had  not  also  been  canceled  from  Grand 
Rapids  to  Walton,  a  station  north  of  Manton.  When  the  ticket 
was  presented  to  the  conductor  he  told  plaintiff  it  was  not  good 
separated  from  the  other  part.  He  also  claimed  that  it  had  been 
used  by  another  person  to  Walton,  and  he  told  the  plaintiff  he 
must  pay  his  fare  to  Walton  or  he  should  put  him  off  the  cars. 


fifteen  minates  alter  its  delivery  to 
passenger  held  reasonable;  judgment 
for  railway  company  affirmed). 

RousER  V.  North  Park  Street  R'y 
Co.,  (1893)  97  Mich.  565,  (e)<;ction  from 
street  car;  mistake  of  conductor  in 
separating  parts  of  plaintiff's  tickets^ 
judgment  for  plaintiff  affirmed). 

Van  Dusan  v.  Grand  Trunk  R'y 
Co.  OP  Canada,  (1893)  97  Mich.  439, 
(ejection  from  train  for  failure  to  pro- 
duce ticket;  judgment  for  defendant 
affirmed). 

I^ucAs  V.  Michigan  Central  R.  R. 
Co.,  (1893)  98  Mich.  I,  (passenger  re- 
ceiving check  from  conductor  on  sur- 
render   of    ticket,    and    going    into 
another  car    and    failing  to  produce 
clieck  and  refusing  to  pay  fare  or  to 
return  to  other  car  for  identification, 
cannot  recover  for  ejection  from  train; 
judgment  for  plaintiff  reversed). 

Fkrguson  v.  Michigan  Central  R. 
R«  Oo.,  (1894)  98  Mich.  533,  (passenger 
yrrYi€>    had  fallen  asleep  on  car  ejected 


from  train  although  he  had  ticket  but 
was  not  given  opportunity  to  present  it; 
judgment  for  plaintiff  affirmed). 

Zagelmeyer  V,  Cincinnati,  Saginaw 
AND  Mackinaw  R.  R.  Co.,  (1894)  loa 
Mich.  214,  (forcible  ejection  from  train 
for  refusal  to  pay  extra  fare  on  train; 
illegal  demand;  judgment  for  plaintiff 
for  $500  affirmed). 

White  v.  Grand  Rapids  and  Indi- 
ANA  R.  R.  Co.,  (1895)  107  Mich.  681, 
(passenger  wilfully  refusing  to  produce 
mileage-book  as  evidence  that  he  had 
paid  fare,  and  refusing  to  pay  fare, 
cannot  recover  for  ejection  from  train; 
judgment  for  plaintiff  reversed). 

Chamberlain  v.  Lake  Shore  and 
Michigan  Southern  R'y  Co..  (1896) 
no  Mich.  614,  (ejection  from  train  for 
refusal  to  pay  extra  fare  demanded; 
judgment  for  plaintiff  for  $400 
affirmed ;  following  rule  in  Zagelmeyer 
r.  R.  R.  Co.,  102  Mich.  214,  above 
cited). 
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The  plaintiff  at  first  refused,  and  was  advised  by  Goodyear  to 
persist  in  his  refusal,  but  when  the  conductor  took  hold  of  the 
bell-rope  to  stop  the  train,  and,  as  plaintiff  says,  put  his  hand  on 
plaintiff's  shoulder,  he  consented  to  pay  the  fare,  and  did  so,  tak- 
ing the  conductor's  receipt  therefor.  The  fare  paid  was  twenty- 
five  cents.     The  plaintiff  then  proceeded  on  his  journey. 

To  show  that  he  was  entitled  to  something  more  than  merely 
nominal  damages  the  pliantiff  gave  evidence  that  he  was  not  well 
at  the  time  of  the  occurrence :  that  he  had  a  chronic  diarrhoea, 
and  he  thought  the  trouble  was  greater  afterwards  than  before. 
It  does  not  seem,  however,  to  have  interefered  with  his  business, 
which  was  that  of  a  commercial  traveler,  nor  had  it  kept  him  from 
visiting  the  houses  of  ill-fame  at  Cadillac  a  day  or  two  before. 
A  physician  was  put  upon  the  stand  as  an  expert,  and  was  asked 
whether,  if  a  man  afflicted  with  chronic  diarrhoea,  and  riding  upon 
a  public  railroad  car,  should  be  taken  hold  of  by  the  conductor, 
and  under  a  threat  to  eject  him  from  the  car,  the  person  excited 
under  the  influence  of  it,  it  would  have  any  effect  upon  his  health. 
The  reply  was,  that  it  would  be  likely  to  cause  relaxation  of  the 
bowels  temporarily. 

In  submitting  the  case  to  the  jury  the  judge  instructed  them 
that  if  they  should  find  from  the  evidence  that  the  plaintiff  pur- 
chased the  ticket  in  question  in  good  faith,  and  had  paid  for  the 
same,  and  only  refused  to  leave  the  train  under  an  honest  belief 
of  having  paid  his  fare,  and  that  the  ticket  was  good  from  Manton 
to  Traverse  City,  and  that  this  belief  was  induced  by  the  assur- 
ances of  the  agent  of  the  company  of  whom  he  purchased  the 
ticket,  and  if  there  was  nothing  upon  the  face  of  the  ticket  which 
would  apprise  him  of  any  infirmity  in  it,  then  any  attempt  of  the 
conductor  to  remove  the  plaintiff  from  the  car,  by  the  actual 
taking  hold  of  his  person,  or  laying  his  hands  upon  him  for  that 
purpose, was  an  assault  and  battery,  for  which  the  plaintiff  had  a 
right  to  recover  any  and  all  damages  naturally  and  legitimately 
resulting  therefrom.  Under  this  instruction  the  plaintiff  had  a 
verdict  for  $366.61. 

In  Frederick  v,  Marquette,  etc.,  R.  R.  Co.,  37  Mich.  342;  s,  C 
26  Am.  Rep.  531  (i),  it  was  decided  that,  as  between  the  con- 
ductor and  the  passenger  the  ticket  must  be  the  conclusive  evi- 
dence of  the  extent  of  the  passenger's  right  to  travel.  No  other 
rule  can  protect  the  conductor  in  the  performance  of  his  duties^ 

I.  See  this  case,  preceding  case  reported  in  this  volame. 
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or  enable  him  to  determine  what  he  may  or  may  not  lawfully  do 
in  managing  the  train  and  collecting  the  fares.  If,  when  a  pas- 
senger makes  an  assertion  that  he  has  paid  fare  through,  he  can 
produce  no  evidence  of  it,  the  conductor  must  at  his  peril  con- 
cede what  the  passenger  claims,  or  take  all  the  responsibilities 
of  a  trespasser  if  he  refuses,  it  is  easy  to  see  that  his  position  is 
one  in  which  any  lawless  person,  with  sufficient  impudence  and 
recklessness,  may  have  him  at  disadvantage,  and  where  he  can 
never  be  certain,  if  he  performs  his  apparent  duty  to  his  employer, 
that  he  may  not  be  subjected  to  severe  pecuniary  responsibility. 
Such  a  state  of  things  is  not  desirable,  either  for  railroad  com- 
panies or  for  the  public.  The  public  is  interested  in  having  the 
rules  whereby  conductors  are  to  govern  their  action  certain  and 
definite,  so  that  they  may  be  enforced  without  confusion  and 
without  stoppage  of  trains ;  and  if  the  enforcement  causes  tem- 
porary inconvenience  to  a  passenger,  who  by  accident  or  mistake 
is  without  the  proper  evidence  of  his  right  to  a  passage,  though 
he  has  paid  for  it,  it  is  better  that  he  submit  to  the  temporary 
inconvenience,  than  that  the  business  of  the  road  be  interrupted 
to  the  general  annoyance  of  all  who  are  upon  the  train.  The 
conductor's  duty,  when  the  passenger  is  without  the  evidence  of 
having  paid  his  fare,  is  plain  and  imperative,  and  it  can  serve  no 
good  purpose  and  settle  no  rights  to  have  a  controversy  with  him. 
The  passenger  gains  nothing  by  being  put  off  the  car,  and  loses 
nothing  by  paying  what  is  demanded  and  staying  on. 

The  plaintiff,  therefore,  in  this  case,  if  it  was  found  that  the 
ticket  he  held  was  not  good  by  reason  of  former  use  and  cancel- 
ment,  should  have  paid  his  fare  when  it  was  demanded,  and 
looked  afterwards  to  the  railroad  company  for  the  refunding  of 
the  money,  and  for  compensation  for  any  trouble  he  might  be 
put  to  in  obtaining  it.  And  it  would  have  been  very  prudent  and 
proper  for  him  to  adopt  this  course,  even  though  there  was  noth- 
ing on  the  face  of  the  ticket  to  apprise  him  of  the  invalidity.  If 
the  conductor,  who  was  manager  of  the  train,  informed  him  that 
for  any  reason  the  ticket  was  one  he  could  not  receive,  a  contest 
-with  him  over  it  must  generally  be  very  profitless,  and  therefore 
unadvisable.  But  we  are  all  of  opinion  that  if  the  plaintiff's 
ticket  was  apparently  good,  he  had  a  right  to  refuse  to  leave  the 


The  following  cases  support  Frederick  v.  Marquette,  etc. ,  R. 
R*  Co.,  and  some  of  them  in  their  facts  closely  resemble  the  one 
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before  us:  Townsend  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  56  N.  Y.  295 ; 
S.  C.  15  Am.  Rep.  419;  Chicago,  etc.,  R.  R.  Co.  v.  Griffin,  68 
III.  499;  McClure  v.  Philadelphia,  etc.,  R.  R.  Co.,  34  Md.  532; 
S.  c.  6  Am.  Rep.  345;  Shelton  v.  Lake  Shore,  etc.,  R.  R.  Co., 
29  Ohio  St.  214;  Downs  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  36  Conn. 
287;  S.  C.  4  Am.  Rep.  77 \  Petrie  v.  Pennsylvania  R.  R.  Co.,  42 
N.  J.  Law,  449;  Yorton  v.  Milwaukee,  etc.,  R.  R.  Co.,  54  Wis. 
234;  s.  c.  41  Am.  Rep.  23,  and  6  Am.  &  Eng.  R.  R,  Cas.  322  (i). 
Whether  the  ticket  the  plaintiff  held  was  fair  upon  its  face  was  a 
disputed  question  in  the  case,  and  must  depend  for  its  solution 
upon  the  view  taken  by  the  jury  of  the  credibility  of  the  witnesses 
who  testified  respecting  it. 

The  medical  evidence  which  was  given  in  the  case,  respecting 
the  effect  of  the  alleged  assault  upon  the  plaintiff's  health,  seems 
to  call  for  some  comment.  As  the  assault  was  a  battery  only  in 
a  technical  sense,  and  there  was  no  pretense  of  injury  except  such 
as  might  come  from  mere  words  —  from  the  mere  expression  on 
the  part  of  the  conductor  of  a  determination  to  put  the  plaintiff 
off  the  car  unless  he  paid  his  fare  —  the  proposition  that  it  was 
proper  to  call  expert  witnesses  to  show  the  possibility  of  injurious 
consequences  from  such  words  to  the  plaintiff's  health,  is  sugges- 
tive of  possibilities  in  the  trial  of  causes  which  the  trial  judge  may 
well  contemplate  with  some  solicitude.  If  expert  evidence  of  the 
sort  were  admissible  in  this  case,  it  is  difficult  to  conceive  of  a 
case  of  assault  and  battery  or  of  any  other  case  in  which  vexing 
or  provoking  words  are  made  use  of,  where  the  expert  witness 
may  not  become  an  important  factor  in  determining  the  result. 
But  the  field  for  his  operations  could  by  no  means  be  restricted  to 
cases  in  which  disturbing  words  had  been  made  use  of ;  nearly 
every  case  of  tort  is  accompanied  by  some  circumstance  which  is 
calculated  to  annoy  and  vex  the  party  entitled  to  sue  for  it ;  and 
if  the  possible  effects  upon  the  mind,  and  through  the  mind  upon  * 
the  health,  are  to  be  the  subject  of  expert  investigation  and  testi- 
mony in  a  case  like  this,  they  must  be  so  at  the  discretion  of  the 
parties  in  all  cases,  and  the  medical  witness  may  become  as  much 
an  incident  to  the  session  of  a  trial  court  as  the  jury  itself. 
Should  this  ever  come  to  be  the  case,  the  parties,  in  putting  their 
questions  to  the  expert  witnesses,  should  at  least  be  required  to 
take  into  account  —  when  considering  possible  consequences  — 
such  contemporaneous  or  nearly  contemporaneous  facts  as  may 

I.  See  these  cases  reported,  under  their  respective  States,  in  this  volume. 
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also  conduce  to  the  disturbance  of  health ;  such,  for  example,  as 
some  which  appeared  in  this  case  and  have  been  mentioned  above. 

The  judge,  in  his  instructions,  evidently  attached  importance 
to  this  expert  testimony,  and  it  no  doubt  conduced  to  swell  the 
damages  awarded. 

The  case  should  go  back  for  a  new  trial. 

Sherwood  and  Campbell,  JJ.,  concurred. 


ASSAULT  UPON  FEMALE  PASSENGER  AFTER  ALIGHT- 
ING FROM  STREET  CAR.  —  In  an  action  to  recover  damages  for 
an  assault  by  a  stranger  upon  plaintiff  after  she  had  alighted  from 
one  of  defendant's  street  cars  it  appeared  that  plaintiff  on  the  even- 
ing of  February  lo,  1887,  took  a  Russell  street  car,  at  the  corner  of 
Brush  and  Alfred  streets,  to  go  to  her  home,  which  was  a  short  dis- 
tance beyond  the  end  of  the  line,  on  Ferry  avenue.     The  barns  on 
Ferry  avenue  were  some  distance  from  the  end  of  the  line,  and,  when 
the  car  approached  the  barn,  instead  of  carrying  plaintiff  on  to  the 
terminus  of  the  line,  the  driver  turned  and  drove  the  car  into  the 
barn  a  number  of  car-lengths,  and  when  she  left  the  car  in  the  barn 
she  was  assailed  by  a  man  at  the  barn,  who  laid  hold  of  her,  and 
made  indecent  proposals  to  her,  until  she  broke  away  from  him,  and 
ran  to  her  home,  thereby  escaping  from  his  further  violence  and 
insults.     The  plaintiff  further  claims  in  her  declaration  that,  on  May 
23  next  following,  she  was  again  a  passenger  on  this  same  line  of 
cars,  between  six  and  seven  o'clock  in  the  evening,  at  which  time 
it  was  light  outside.     This  time,  as  before,  she  intended  to  ride  to 
the  end  of  the  line,  and  again  the  car  turned  into  the  barn,  as  it  had 
on  the  evening  in  February.     She  remembered  her  experience  at 
that  time,  and  rang  the  bell  to  stop  the  car.     Finding  that  it  did  not 
stop,  she  waited  a  second,  and  then  went  out  on  the  rear  platform, 
and  got  off  while  the  car  was  in  motion,  being  thrown  by  so  doing, 
a.nd  injuring  her  knee.     It  was  at  this  time  so  light  that  she  could 
see  far  into  the  bam.     For  the  injury  to  the  knee  she  brought  suit, 
and  (after  a  demurrer  to  the  declaration  had  been  overruled)  on  the 
^rial  recovered  $500.    When  she  rang  the  bell  the  driver  looked 
l>ax:k,  but  drove  on,  not  heeding  the  bell  or  making  any  effort  to 
stop  the  car.     The  plea  was  the  general  issue.     Defendant  brings 


The  defendant's  eighth  assignment  of  error  relates  to  the  rulings 
0/  the  court  in  refusing  to  give  the  following  six  requests  to  charge: 

*  '  I.  The  jury  are  instructed  that,  under  the  pleadings  and  proofs, 
'the  plaintiff  cannot  recover. 
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**  2.  The  rule  of  law  is  that  to  justify  the  plaintiff  in  descending 
from  a  moving  car,  and  taking  the  risk  of  injury  incident  thereto, 
and,  in  case  of  injury  resulting  therefrom,  hold  the  defendant  liable 
therefor,  such  act  must  be  for  the  purpose  of  avoiding  an  actual 
impending  danger  produced  by  the  defendant  for  which  it  would  be 
legally  responsible,  and  the  insult  to  the  plaintiff  on  the  evening  of 
February  lo  was  not  sufficient  in  law  to  justify  the  plaintiff  in  the 
belief  that  she  was  avoiding  an  actual  impending  danger,  produced 
by  the  defendant,  in  descending  from  the  car  on  the  evening  of  May 
23,  as  testified  to  by  her. 

"  3.  The  mere  act  of  turning  the  car  into  the  barn  would  not 
justify  the  plaintiff's  getting  down  from  the  moving  car,  and  if  the 
jury  should  find  that  on  February  zo,  1887,  plaintiff  had  been  insulted 
in  the  street-car  barn  by  some  unknown  person,  it  would  not  in  law 
be  sufficient  to  justify  her  in  descending  from  the  moving  car  in  the 
manner  and  under  the  circumstances  testified  to,  and  the  defendant 
cannot  be  held  liable  therefor. 

"  4.  Under  the  pleadings  in  this  case  there  can  be  no  recovery  on 
behalf  of  the  plaintiff. 

"  5.  The  jury  is  instructed  that  even  though  they  should  believe 
that  the  plaintiff  was  insulted  by  some  unknown  person  in  the 
defendant's  barn  on  the  evening  of  February  10,  as  testified  to  by 
plaintiff,  still  that  would  not  be  sufficient  in  law  to  make  the  com- 
pany liable  for  the  injury  sustained,  if  any,  by  getting  off  the  car  as 
testified  to  by  her,  on  May  23. 

"  6  The  plaintiff  must  show  that  the  driver  of  the  car  on  which 
she  was  riding,  or  the  defendant,  knew  that  she  had  been  insulted 
on  February  10  in  the  bam,  and  that  there  was  reasonable  ground 
for  believing  that,  if  she  again  went  into  the  barn  on  May  33^  she 
would  be  subject  to  some  danger  of  like  character." 

The  last  error  assigned  is  to  that  portion  of  the  charge  of  the 
court  reading  as  follows: 

**  If  the  plaintiff,  on  the  evening  of  February  10,  was  carried  by 
the  car  into  the  barn,  and  there  assaulted  as  testified  to  by  her,  and, 
on  account  of  that  treatment,  on  the  evening  of  May  23,  seeing  the 
car  leaving  the  main  track,  and  again  turning  to  go  into  the  bam, 
and  she  had  reasonable  cause  to  fear  danger  to  herself,  or  a  repetition 
of  such  treatment,  and  controlled  by  such  fear,  to  save  herself,  she 
attempted  to  get  off  the  car  while  in  motion,  using  such  reasonable 
care  and  caution  as  she  was  able  to  use  under  the  circumstances, 
and  was  then  injured,  the  defendant  is  liable  for  the  injury.  That 
is  true,  gentlemen  of  the  jury.  If,  as  I  said  before,  she  used  that 
reasonable  caution  at  this  time  and  place,  as  testified  to  by  her,  and 


I 

I  Carrier  of  Persons,  437 

she  used  that  reasonable  caution  which  a  prudent  person  would  use 
under  the  circumstances,  fearing  a  repetition  of  the  assault  that  was 
committed  on  February  lo,  then,  gentlemen  of  the  jury,  of  course 
that  will  remove  the  bar  which  otherwise  would  arise  on  account  of 
what  would  be  contributory  negligence.  She  had  a  right  to  do  it, 
and  it  was  her  duty  to  do  it,  if  those  things*  were  so.  If  the  defend- 
ant, by  its  wrongful  act,  put  the  plaintiff  in  a  position  where  she  had 
reasonable  cause  to  apprehend  danger  to  herself,  she  had  the  right 
to  take  such  steps  from  said  danger  as,  in  her  judgment,  formed 
from  the  exigency  of  the  moment,  was  best,  and,  if  injured,  defend- 
ant was  responsible  for  the  injury." 

The  Supreme  Court  said:  "The  first  request  was  properly 
refused.     The  case  was  one  for  the  jury. 

"  In  regard  to  the  second  request,  I  think  whether  or  not  the  treat- 
ment the  plaintiff  received  in  the  defendant's  barn  when  she  was 
taken  there  was  sufficient  to  justify  her  belief  that  she  was  avoiding 
an  actual  impending  danger,  into  which  she  was  being  taken,  by 
leaving  the  car,  was  a  question  for  the  jury,  and  not  for  the  court, 
and  the  request  was  properly  refused.  And  what  is  here  said  applies 
with  equal  force  to  the  defendant's  third  request,  and  equally  justi- 
fies the  ruling  of  the  Circuit  Court.  In  regard  to  the  fourth  request, 
as  we  have  already  said,  the  case  was  one  for  the  jury,  and  the  court 
would  not  have  been  justified  in  directing  the  verdict. 

*•  The  fifth  request  should  not  have  been  given.  Independent  of 
other  facts  in  the  case,  it  does  not  properly  present  to  the  jury  the 
subject  to  which  it  refers,  and  its  tendency  would  be  to  mislead, 
father  than  to  enlighten,  the  jury,  and  it  was  properly  refused. 

"  In  regard  to  the  sixth  request,  it  was  of  no  consequence  what 
the  car-driver  or  his  employer  knew  or  believed  in  regard  to  the 
insult  offered  to  the  plaintiff  in  defendant's  barn  on  February  lo. 
The  real  question  is,  assuming  the  testimony  of  the  plaintiff  to  be 
true,  what  reasonable  ground  had  she  to  expect  she  would  receive 
iasult  or  injury,  and  is  she  to  be  deemed  negligent  in  doing  the  only 
things  which  was  left  for  her  to  do,  by  the  action  of  the  defendant, 
to  avoid  such  insult  and  injury?    The  request  was  properly  refused. 
•'  The  court  committed  no  error  in  giving  the  charge  he  did,  con- 
tained in  the  last  assignment.     The  case  went  to  the  jury  under  a 
fair  and  reasonable  charge,  and  the  record  presents  no  error,  and 
the   judgment  must  be  affirmed."     Supreme  Courty  Michigan^  October 
Term^  1SS9.    ASHTON  V.   DETROIT  CITY  RAILWAY  CO.,  78 

-   5«7. 
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WYMAN  V.  NORTHERN  PACIFIC  RAILROAD 

COMPANY. 

Supreme  Court,  Minnesota,  October,  iSSj. 
[Reported  in  34  Minn.  210.] 

CARRIER  AND  PASSENGER  —  TRESPASSER  —  EJECTION.  —  If  a  penoa 
enters  a  train,  and  refuses  to  pay  his  fare  when  lawfully  demanded,  he  is  a 
trespasser,  and  not  a  passenger,  and  the  carrier  is  not  required  to  put  him 
out  at  one  place  rather  than  another,  provided  he  is  not  wantonly  exposed 
to  peril  of  serious  personal  injury  (i). 

CONTINUOUS  TRIP. —Where  a  passenger  has  selected  his  train  and  com- 
menced  his  journey,  he  has  no  right  to  leave  it  at  an  intermediate  point 
without  the  carrier's  consent,  and  afterwards  demand  that  the  contract  be 
completed  on  another  train. 

CONDUCTOR'S  CHECK  — "  STOP-OVER."  — The  production  of  a  con- 
ductor's check,  unless  it  expressly  authorizes  the  passenger  to  stop  over, 
gives  him  no  rights  in  the  premises;  such  check  is  simply  evidence  that 
fare  has  been  paid  for  a  continuous  journey. 

Appeal  by  plaintiff  from  an  order  of  the  District  Court  for 
Anoka  County,  sustaining  a  demurrer  to  the  complaint.  The 
facts  appear  in  the  opinion.     Order  affirmed. 

Merrick  &  Merrick,  for  appellant. 

W.  P.  Clough,  for  respondent. 

Mitchell^  J.  —  This  was  an  action  for  damages  for  unlawfully 
ejecting  plaintiff  from  defendant's  train.  The  appeal  is  from  an 
order  sustaining  a  demurrer  to  the  complaint.  The  allegations  of 
the  complaint  are  that  the  plaintiff  purchased  of  defendant  a 
ticket  from  Anoka  to  St.  Paul  and  return,  and  entered  one  of 
defendant's  trains  at  Anoka,  and  proceeded  to  St.  Paul ;  that  on 
the  trip  the  conductor  took  up  one-half  of  the  ticket  and  returned 


I.  Hardenburgh  v.  St.  Paul,  Min- 

NEAPOUS      AND      MANITOBA       R'Y      Co. 

(1888),  39  Minn.  3.  differs  from  the  Wy- 
man  case  (above  reported),  for  in  the 
latter  case  the  refusal  to  pay  fare  was 
wrongful,  but  in  this  case,  the  refusal 
to  pay  fare  unless  a  seat  was  provided 
for  him,  was  rightful.  In  the  Wyman 
case  the  plaintiff,  by  his  refusal,  be- 
came a  trespasser,  but  in  this  case,  he 
did  not.     The  case  is  somewhat  analo- 


gous to  Maples  v.  New  York  &  N.  H. 
R.  R.  Co.,  38  Conn.  557,  8  Am.  Neg. 
Cas.  104,  ante^  in  which  it  was  laid 
down  that  a  railroad  company,  having^ 
a  right  to  eject  from  its  train  one  not  a 
trespasser,  must  do  so  at  some  regular 
station  on  its  road.  This  is  a  reason- 
able rule  and  in  accordance  with  the 
decision  in  the  Wyman  case,  above 
reported.  Order  dismissing  action 
reversed. 
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the  other  half  to  the  plaintiff ;  that  on  the  afternoon  of  the  same 
day  he  boarded  one  of  the  trains  of  the  St.  Paul,  Minneapolis  and 
Manitoba  Railway  Company  from  St.  Paul  to  Minneapolis,  and 
presented  the  remaining  or  "return"  half  of  the  ticket  to  the  con- 
/  ductor,  who  punched  it  and  returned  it  to  him ;  that  this  train  ran 

I  only  to   Minneapolis;   that  in  the  evening  at    Minneapolis  he 

entered  a  passenger  train  of  defendant  for  Anoka,  and  during  the 
trip  tendered  this  same  ticket  to  the  conductor,  who  refused  to 
receive  it  for  his  fare,  and  then  stopped  the  train  at  a  point  eight 
miles  from  Anoka,  "in  an  uninhabited  country,  and  not  at  any 
station,  and  with  force,  threats,  and  violence  expelled  plaintiff 
from  said  train,  and  did  then  and  there  refuse  to  carry  plaintiff  to 
said  Anoka,  as,  for  a  valuable  consideration  paid,  defendant  had 
theretofore  agreed  to  do."  The  ticket,  which  is  set  out  in  the 
complaint,  contains  no  permission  to  "stop  over,*'  but  reads 
merely  "returning;  "  "St.  Paul  to  Anoka."  The  complaint  con- 
tains no  allegation  that  plaintiff  paid,  or  offered  to  pay,  his  fare, 
except  by  tendering  the  ticket  in  question. 

In  explanation,  it  may  be  proper  to  state,  what  was  assumed 
and  conceded  on  the  argument  (although  the  fact  does  not  clearly 
appear  from  the  complaint),  that  the  road  between  St.  Paul  and 
Anoka  is  used  by  both  the  defendant  and  the  St.  Paul,  Minne- 
apolis and  Manitoba  Railway  Company,  each,  however,  operating 
its  own  trains ;  but  that  the  ticket  in  question  was  good  on  the 
tiains  of  either  company. 

We  do  not  construe  the  complaint  as  alleging  the  use  of  undue 
or  unnecessary  force  in  expelling  plaintiff.     The  gist  of  his  cause 
of  action  is  that  the  expulsion  was  unlawful,  and  the  allegations 
of  assault  with  force  and  violence  are  referable  to  the  fact  of  the 
expulsion.     Neither  is  the  allegation  material  that  the  place  of 
expuJsion  "was  not  at  any  station."     If  a  person  enter  a  train, 
and   S'efuse  to  pay  his  fare  when  lawfully  demanded,  he  is  a  tres- 
passer, and  not  a  passenger,  and  at  common  law  the  carrier  is  not 
required  to  put  him  out  at  one  place  rather  than  another,  provided 
lie   is  not  wantonly  exposed  to  peril  of  serious  personal  injury. 
Expulsion  may  be  at  a  place  other  than  a  depot  or  usual  stopping- 
place,  provided  care  is  taken  not  to  expose  the  person  to  serious 
injury  or  danger;  or,  as  it  is  sometimes  expressed,  provided  the 
act  ivill  not  result  in  wanton  injury  to  him.     The  carrier  is  not 
required  to  have  consideration  for  the  mere  convenience  of  such  a 
wrongdoer.     McClure  v.  Philadelphia,  W.  &  B.  R,  Co.,  34  Md, 
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532(1);  Great  Western  R'y  Co.  v.  Miller,  19  Mich.  305  (2);  Lillis 
V.  St.  Louis,  K.  C.  &  N.  R'y  Co.,  64  Mo. 464;  O'Brien  v,  Boston 
&  Worcester  R.  Co.,  15  Gray,  20  (3).  In  some  States  this  rule 
has  been  changed  by  statute,  but  we  are  aware  of  no  authority  to 
the  contrary  where  the  common-law  doctrine  remains  in  force. 
The  cases  of  Maples  v.  New  York  &  N.  H.  R.  Co.,  38  Conn.  557  (4), 
cited  by  counsel,  if  the  facts  of  that  case  are  examined,  will  be 
found  not  to  be  at  all  in  conflict  with  the  general  rule. 

There  is  no  allegation  that  the  place  of  expulsion  was  danger- 
ous or  such  as  to  expose  plaintiff  to  serious  peril.  Hence  the  case 
is  reduced  down  to  the  single  question  whether  defendant  had  a 
right  to  expel  plaintiff  at  all.  On  this  ticket  the  plaintiff  had 
only  a  right  to  a  continuous  passage.  The  general  rule,  in  the 
absence  of  any  statute  changing  it,  is  that  the  contract  of  convey- 
ance between  a  carrier  and  a  passenger  is  an  entirety.  Neither 
party  can  require  the  other  to  perform  it  in  parts.  Where  a  pas* 
senger  has  selected  his  train  and  entered  it  and  commenced  his 
journey,  he  has  no  right  to  leave  it  at  an  intermediate  point  with- 
out the  carrier's  consent,  and  afterwards  demand  that  the  contract 
be  completed  on  another  train.  The  passenger,  on  resuming  his 
journey  after  leaving  the  train  without  permission  of  the  carrier, 
can  claim  no  rights  under  his  ticket  on  another  train.  The  pro- 
duction of  a  conductor's  check,  unless  it  expressly  authorizes  the 
passenger  to  stop  over,  gives  him  no  rights  in  the  premises. 
Such  a  check  is  simply  evidence  that  the  fare  has  been  paid  for  a 
continuous  journey.  This  is  too  well  established  to  really  require 
the  citation  of  authorities.  See  Thompson  on  Carriers,  69,  70, 
and  cases  cited. 

Plaintiff's  contention,  however,  is  that,  even  if  this  be  so,  there 
was  a  waiver  of  this  condition  on  part  of  defendant,  and'  a  con- 
sent that  he  might  stop  over  at  Minneapolis  and  resume  his 
journey  on  another  train,  from  the  fact  that  he  was  admitted  as  a 
passenger  on  the  Manitoba  Short  Line  train  from  St.  Paul  to 
Minneapolis,  and  this  ticket  accepted  by  the  conductor;  that 
if  the  ticket  only  entitled  him  to  a  continuous  passage,  it  was 
the  duty  of  that  conductor  to  notify  him  of  that  fact.     To  this 

1.  See  note  of  this  case,  with  the  3.  See  note  of  this  case,  with  the 
Maryland  cases,  in  this  volume,  p.  360,  Massachusetts  cases,  in  this  Tolume, 
ante,  p.  416,  ante, 

2.  See  this  case  reported  in  this  vol-  4.  See  this  case  reported  in  this  vol- 
ume, p.  421,  ante.  ume,  p.  104,  cmU, 
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suggestion  there  are  two  sufficient  answers :  i.  This  was  the  train 
of  the  St.  Paul,  Minneapolis  and  Manitoba  Railway  Company, 
and  not  of  defendant,  and  the  conductor  the  agent  of  the  former, 
and  not  of  the  latter;  and  2,  even  if  it  had  been  defendant's  train, 
the  acts  referred  to  would  not  have  amounted  to  any  such  waiver 
or  consent.  This  ticket  would  have  entitled  plaintiff  to  enter  the 
train  and  ride  to  Minneapolis.  The  defendant  would  have  had  no 
right  to  refuse  to  admit  him  or  accept  the  ticket.  If  plaintiff  saw 
fit  to  use  it  for  a  passage  to  Minneapolis  instead  of  one  to  Anoka, 
he  had  a  right  to  do  so.  Neither  did  the  fact  that  the  conductor, 
after  punching  the  ticket,  returned  it  to  him  enhance  plaintiff's 
right  in  the  premises.  The  punching  merely  indicated  that  it  had 
been  used.  If  the  conductor  was  at  fault  at  all,  it  was  in  not 
taking  the  ticket  up  altogether  before  reaching  Minneapolis,  a 
fact  of  which  his  employers,  if  any  one,  and  not  the  plaintiff,  can 
complain. 

Our  conclusion,  therefore,  is  that  the  expulsion  of  plaintiff  was 
lawful  and  that  the  complaint  states  no  cause  of  action. 

Order  affirmed. 

DEAN  V.  ST.  PAUL  UNION  DEPOT  COMPANY. 

Supreme  Caurty  Minnesota^  August^  iSSp. 

[Reported  in  41  Minn.  360.] 

ASSAULT  BY   RAILROAD   EMPLOYEE  — PLEADING. —  From  the  com- 
plaint herein,  and  a  stipulation  by  consent  considered  with  it,  it  appears 
that  the  defendant  corporation  is  organized  for  the  express  purpose  of  fur- 
nishing depot  and  station-house  accommodations  at  the  city  of  St.  Paul  for 
the  use  of  such  railway  corporations  as  enter  into  contract  with  it;  that  it 
leases  a  room  in  its  depot  building  to  a  tenant,  who  therein  carries  on  the 
business  of  storing  for  hire  the  parcels  and  light  baggage  of  travelers;  that 
plaintiff  arrived  at  said  depot  by  rail,  and  as  a  passenger,  and  proceeded  to 
said  room  for  the  purpose  of  temporarily  storing  his  valise,  and  was  there 
-vriUully  and  maliciously  assaulted  and  beaten  by  an  employee  of  defend- 
ant's tenant.    It  is  further  charged  that  this  employee  was  a  man  of  savage 
and  vicious  propensities,  who  had  frequently  during  the  six  years  of  his 
employment  there,  attacked  and  beaten  persons  lawfully  upon  the  prem- 
ises, and  that  all  of  this  was  well  known  to  the  defendant  corporation  on 
the  day  of  the  attack  upon  the  plaintiff.    If  eld,  that  the  complaint,  in 
connection  with  the  stipulation,  states  a  good  cause  of  action. 
(Syllabus  by  the  Court.) 

Appeal  by  plaintiff  from  an  order  of  the  District  Court  for 
Ramsey  County,  sustaining  a  demurrer  to  the  complaint.  The 
facts  appear  in  the  opinion.     Order  reversed. 
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Davis,  Kellogg  &  Severance,  for  appellant. 

Cole,  Bramhall  &  Morris,  I.  V.  D.  Heard  and  John  D. 
O'Brien,  for  respondent. 

Collins,  J*  —  The  plaintiff  appeals  from  an  order  sustaining 
defendant's  demurrer  to  the  complaint,  on  the  ground  that  it 
failed  to  state  facts  sufficient  to  constitute  a  cause  of  action. 
From  said  complaint,  and  a  stipulation  as  to  certain  facts  made 
by  the  parties,  and  by  agreement  considered  as  if  the  facts  therein 
stated  had  been  a  part  of  the  pleading  demurred  to,  it  appears 
that  the  defendant  is  a  domestic  corporation,  organized  for  and 
engaged  in  the  business  of  furnishing  and  conducting  a  union 
depot  and  station-house  in  the  city  of  St.  Paul,  in  which  several 
lines  of  railway  deliver  and  receive  passengers  by  virtue  of  their 
contracts  with  defendant;  that  on  May  17,  1888,  plaintiff  reached 
said  depot  as  a  passenger  upon  one  of  the  said  roads,  and,  with 
the  intention  of  pursuing  his  journey  to  a  point  beyond  by 
another  road,  entered  the  station-house,  approached  the  parcel- 
room  therein,  leased  by  defendant  to  a  tenant  who  operated  and 
controlled  it,  for  the  purpose  of  checking  his  valise,  and  was  there 
maliciously  attacked  and  beaten  by  the  man  in  charge,  who  was 
in  fact  the  employee  of  defendant's  tenant.  The  complaint 
further  alleges  that  this  employee  was  of  vicious  temper,  of  bad 
character,  and  had  frequently  in  a  wilful  and  malicious  manner, 
assaulted  and  beaten  people  lawfully  upon  the  premises  during  the 
six  years  he  had  been  employed  in  said  parcel-room,  all  of  which 
was  well  known  to  defendant  on  the  day  of  the  attack  upon 
plaintiff. 

In  support  of  its  demurrer  the  defendant  corporation  contends 
' —  First,  that  it  owed  no  duty  whatever  to  the  plaintiff,  because 
no  contractual  relation  existed  between  the  parties ;  that  there- 
fore he  must  look  to  the  railway  company,  whose  passenger  he 
was«  or  had  been,  for  compensation  for  his  injuries;  second,  if  it 
should  be  held  that  the  duties  imposed  by  railway  companies 
towards  their  arriving  and  departing  passengers  have  been 
assumed  by  the  defendant,  it  is  not  responsible  in  this  case, 
because  the  alleged  assault  was  not  committed  by  one  of  its  serv- 
ants or  employees,  but  by  the  employee  of  a  tenant  who  was 
engaged  in  an  independent  business,  wholly  disconnected  from 
that  of  a  common  carrier  of  passengers,  and  conducted  solely  for 
the  accommodation  and  convenience  of  those  who  chose  to 
patronize  the  room,  and  pay  for  the  privilege  of  having  their 
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parcels  temporarily  taken  care  of;  finally  ^  if  these  positions  prove 
untenable,  it  is  ai^ed  that  the  assault  of  the  employee  was  for 
purposes  of  his  own,  outside  of  his  occupation,  in  disregard  of  the 
object  for  which  he  was  employed,  not  committed  in  execution  of 
it,  and  therefore  in  no  event  can  the  defendant  be  held  responsible. 

It  has  been  announced  by  this  court  in  Ahbeck  t/.  St.  Paul,  M. 
&  M.  Ry.  Co.,  39  Minn.  424,  40  N.  W.  Rep.  364,  that  in  respect 
to  the  handling  and  care  of  baggage  the  relation  between  the 
defendant  corporation  and  the  carriers  who  use  its  depot  is  that 
of  principal  and  agent;  but,  under  the  allegations  of  the  complaint 
now  before  us,  it  is  not  essential  to  determine  the  precise  rela- 
tions existing  between  the  defendant  (organized  for  the  special 
purpose,  and  under  contract,  to  furnish  to  certain  railway  cor- 
porations proper  and  adequate  depot  and  station-house  accommo- 
dations for  those  who  are  entitled  to  use  the  same),  and  the  plain- 
tiff, who,  arriving  upon  the  train  of  one  of  these  carriers,  remained 
its  passenger  until  he  had  an  opportunity,  by  safe  and  convenient 
means,  to  leave  the  cars,  the  railway,  and  the  station-house. 
Warren  v.  Fitchburg  R.  Co.,  8  Allen,  227,  85  Am.  Dec.  700  (i). 
Nor  is  it  necessary  to  pass  upon  the  contention  of  the -defendant 
that,  whatever  duty  it  owed  the  plaintiff  as  a  passenger,  it  can- 
not be  held  for  the  wilful  act  of  the  servant  and  employee  of  one 
who  had  leased  a  room  in  its  depot  building  for  the  purpose  of 
carrying  on  an  independent  business,  not  required  of  the  carrier 
of  passengers,  and  conducted  by  a  tenant  solely  for  the  con- 
venience of  the  traveling  public.  Nor,  as  we  regard  the  pleading, 
need  we  consider  the  final  position  assumed  by  defendant,  that 
the  master  is  not  responsible  for  the  wilful  acts  of  his  servant, 
performed  outside  of  his  employment,  not  in  execution  of  it,  and 
for  purposes  of  his  own,  although  the  subject  has  been  referred 
to  in  McCord  v.  Western  Union  Tel.  Co.,  39  Minn.  181,  39  N. 
W.  Rep.  315,  in  which  is  mentioned,  approvingly,  the  case  of 
Stewart  v.  Brooklyn  and  Crosstown  R.  Co.,  90  N.  Y.  588  (2), 
-whereby  Isaacs  v.  Third  Ave.  R.  Co.,  47  N.  Y.  122  (3),  relied 
upon  by  the  respondent,  was,  in  effect,  overruled. 

This  complaint,  considered  in  connection  with  the  stipulation, 
charges  that  the  defendant  knowingly  and  advisedly  permitted 

1.  Warren  v.  Fitchburg  R.  R.  Co.,  8         2.  See  this  case   reported  with  the 
A^llen,  227,  is  reported  in  3  Am.  Neg.     New  York  cases,  in  this  volume, /<ij/. 
».  748.  3.  See  this  case   reported  with  the 

New  York  cases,  in  this  volume, /^j/. 
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its  tenant  to  keep  in  his  employ  for  more  than  six  years,  in  its 
depot  building  into  which  it  encouraged  people  to  come,  and  was 
under  contract  to  admit  the  plaintiff  as  an  arriving  passenger,  a 
man  of  savage  and  vicious  propensities,  and  who  had,  during  said 
period  of  six  years,  frequently  assaulted  and  beaten  persons  law- 
fully upon  said  premises,  and  who,  upon  the  day  named,  attacked 
and  beat  the  plaintiff  without  provocation.  Whatever  obligation 
otherwise,  by  virtue  of  its  contract  with  the  carrier,  rested  upon 
the  defendant  as  to  the  plaintiff,  it  is  manifest  that  it  was  bound 
to  use  ordinary  care  and  diligence  to  keep  its  premises  in  a  safe 
condition  for  those  who  Intimately  came  there.  It  had  no  more 
right,  therefore,  to  knowingly  and  advisedly  employ  or  allow  to 
be  employed,  in  its  depot  building,  a  dangerous  and  vicious  man, 
than  it  would  have  to  keep  and  harbor  a  dangerous  and  savage 
dog  or  other  animal,  or  to  permit  a  pitfall  or  trap  into  which  a 
passenger  might  step  as  he  was  passing  to  or  from  his  train. 
Order  reversed. 

ROUND-TRIP  TICKET  —  EJECTION  FROM  TRAIN  — 
DAMAGES.  —  A  round-trip  excursion  ticket,  used  by  the  purchaser 
in  going  to  the  station  named  therein,  and  then  sold  and  transferred, 
no  restrictions  appearing,  is  valid  in  the  hands  of  the  holder,  and 
entitles  him  to  a  return  passage,  subject  to  the  prescribed  limita- 
tions as  to  time,  etc.  And  where  a  conductor  of  a  train  refuses  to 
recognize  such  ticket  in  the  hands  of  the  holder,  who  is  thereby 
entitled  to  ride  thereon,  and  demands  of  him  the  regular  fare,  and 
attempts  to  eject  him  by  force  for  nonpayment  thereof,  the  railway 
company  is  liable  in  damages  for  the  assault;  and  the  jury,  in  assess* 
ing  the  damages,  may  consider  in  connection  therewith  the  annof* 
ance,  vexation  and  indignity  suffered  by  him.  In  such  an  action^ 
damages  resulting  from  the  loss  of  a  job  of  work,  occasioned  by  his 
delay  at  the  station  at  which  he  was  obliged  to  leave  the  train,  held 
too  remote  to  be  considered.  Verdict  for  plaintiff  for  $225  damages. 
Defendant  appealed  from  order  denying  new  trial.  Order  reversed. 
Supreme  Court,  Minnesota,  November,  1890.  CARSTEN  V.  NORTH- 
ERN  PACIFIC  R.  R.  CO.,  44  Minn.  454  (i). 

I.  Hoffman  v,   Northern  Pacific  Plaintiff  had  a  verdict  for  $300,  but  on 

R.  R.  Co.  (1890),  4S  Minn.  53,  was  in  appeal  it  was  held  that  the  mere  fact 

some  respects  similar  to  the  Carsten  that  plaintiff  was  compelled  to  borrow 

Case  (above  reported)  in  that  it  related  Aoney  to  pay  fare  was  too  remote  to 

to  a  threatened  ejection  from  a  train  on  afford  a  basis  for  assessment  of  dan* 

the  ground  of  invalidity  of  a  round-  ages.      Order    denying     defcndaat's 

trip  ticket  purchased  from  a  **  scalper.**  motion  for  a  new  trial  was  reversed. 


Casrier  of  Persons.  446 

WARDWELL  v.  CHICAGO,  MILWAUKEE  AND  ST. 

PAUL  RAILWAY  COMPANY. 

Supreme  Courts  Minnesota^  J^fyy  i8qj. 

[Reported  in  46  Mian.  514.] 

MISTAKE  OF  CONDUCTOR  IN  COLLECTING  FARE  — RIGHT  TO 
DEMAND  CORRECT  FARE  WHEN  ERROR  DISCOVERED  — 
REFUSAL  TO  PAY  —  EJECTION.  —  Plaintiff,  without  a  ticket,  though 
he  had  full  opportunity  to  procure  one.  boarded  defendant's, train  at  Fari- 
bault,  to  go  to  Owatonna.  and,  when  he  told  the  fare  collector  where  he 
was  going,  the  latter  told  him  the  fare  was  fifty  cents,  which  he  paid.  This 
was  more  than  the  ticket  fare,  but  six  cents  less  than  the  train  fare. 
Before  the  train  arrived  at  Walcott,  the  first  station  at  which  the  train  was 
to  stop,  the  collector  informed  plaintiff  of  his  error  in  the  amount  of  the 
fare,  and  required  him  to  pay  the  six  cents,  which  plaintiff  refused,  and  the 
collector  told  him  unless  he  paid  it  he  must  leave  the  train.  On  arrival 
at  Walcott,  where  the  train  stopped,  the  plaintiff  persisting  in  his  refusal, 
the  collector  put  him  off,  and  then  returned  him  the  fifty  cents,  less  the  fare 
from  Faribault  to  Walcott. 

Held^  that  the  collector,  on  discovering  the  misuke,  might,  within  a 
reasonable  time,  require  plaintiff  to  pay  the  other  six  cents. 

Held^  also,  that,  notwithstanding  his  first  refusal,  the  plaintiff  might, 
at  any  time  before  the  arrival  at  Walcott,  still  pay  the  six  cents,  and  secure 
the  right  to  be  carried  to  Owatonna. 

Held^  also,  that  the  collector's  retention  of  the  fifty  cents  till  the  arrival 
at  Walcott  was  not  a  waiver  of  the  right  to  require  payment  of  the  six 
cents.     Qualifying  Du  Laurans  v.  First  Div.,  etc.,  R.  Co.  15  Minn.  49. 

Held^  also,  that  the  company  had  a  right  to  be  paid  the  fare  from  Fari- 
bault to  Walcott,  and  the  collector  might  retain  it  out  of  the  fifty  cents. 
Overruling  Du  Laurans  v.  First  Div.,  etc.,  R.  Co.,  15  Minn.  49. 

Held^  also,  that  the  collector  could  not  retain  the  entire  amount,  and 
also  put  plaintiff  off,  but  could  put  him  off  only  upon  first  returning  to 
him  the  fifty  cents,  less  the  fare  to  Walcott,  and  having  put  him  off  before 
doing  so,  the  expulsion  was  wrongful. 

(Syllabus  by  the  Court.) 

Appeal  by  defendant  from  an  order  of  the  District  Court  for 
Steele  County,  refusing  a  new  trial  after  a  verdict  of  $200  for 
plaintiff.     Order  affirmed. 

F.  W.  Root  and  AV.  H.  Norris,  for  appellant. 

Amos  Coggswell  and  Sawyer  &  Sawyer,  for  respondent. 

OilflUftn^  Ch«  J.  —  The  plaintiff,  without  procuring  a  ticket, 
though  he  had  full  opportunity  to  do  so,  boarded  a  passenger 
train  of  defendant  at  Faribault  to  go  to  Owatonna.  The  ticket 
fare  vras  forty-six,  the  train  fare  fifty -six,  cents.  Soon  after  the 
train   started,  the  fare  collector  came  to  plaintiff  and  asked  him 
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where  he  was  going,  and,  on  being  told  to  Owatonna,  said  the 
fare  was  fift\'  cents,  which  plaintiff  then  paid  him.  A  few  minutes 
after,  and  before  the  train  reached  Walcott,  the  first  station  from 
Faribault,  the  collector  came  again  to  plaintiff,  and  told  him  he 
had  made  an  error  in  the  amount  of  the  fare,  and  insisted  that 
he  should  pay  the  other  six  cents,  and,  on  plaintiff  refusing,  told 
him  unless  he  paid  it  he  would  put  him  off  the  train.  Plaintiff 
still  refused,  and  on  the  arrival  of  the  train  at  Walcott,  plaintiff 
persisting  in  his  refusal,  the  collector  put  him  off,  and,  after  he 
was  off.  returned  to  him  the  difference  between  the  fifty  cents 
and  the  fare  from  Faribault  to  Walcott. 

Assuming  (what,  in  view  of  the  defendant's  reg^ulations  posted 
up  in  its  passenger  stations  and  passenger  cars,  can  hardly  be 
assumed)  that  the  collector  had  authority  to  accept  for  the  fare 
any  less  than  the  fifty-six  cents,  and  waive  the  company's  right 
to  full  train  fare,  the  receipt  by  the  collector,  through  mistake, 
for  the  full  fare,  of  less  than  the  fare,  did  not  amount  to  such 
waiver.  The  collector  had  a  right,  on  discovering  the  mistake,  to 
require  the  plaintiff,  certainly  within  a  reasonable  time,  on  inform- 
ing him  of  the  error,  to  pay  the  remainder  of  the  train  fare,  just 
as  any  one,  on  discovering  a  mistake  in  payment,  may,  within  a 
reasonable  time,  require  its  correction.  And  it  was  the  duty  of 
the  plaintiff,  on  being  informed  of  the  error,  to  pay  the  remainder 
of  the  full  train  fare,  as  demanded  by  the  collector.  Nor  was 
the  collector's  retention  of  the  money  paid  him  by  plaintiff  (still 
assuming  his  authority  to  waive  any  part  of  the  train  fare)  until 
the  arrival  of  the  train  at  Walcott,  and  while  the  question 
whether  the  plaintiff  would  pay  the  remaining  six  cents  or  leave 
the  train  was  an  open  one  (for,  notwithstanding  his  previous 
refusal,  the  plaintiff  might,  until  the  arrival  at  Walcott,  where 
the  train  was  to  stop  without  regard  to  his  matter,  still  pay  and 
secure  the  right  to  go  to  his  intended  destination  ),  such  a  waiver, 
and  especially  as  the  collector  insisted  on  payment  of  full  train 
fare,  and  informed  plaintiff  that  he  must  pay  or  leave  the  train. 
The  rule  laid  down  in  Du  Laurans  v.  First  Div.,  etc.,  R.  Co.,  15 
Minn.  49  (i),  to  the  effect  that  when  a  passenger  tenders  in  good 

I.  Du  Laurans  r.  First  Division  of  time  before  train  starts;  what  is  a  rea- 

St.  Paul  and  Pacific  R.  R.  Co.,  (1870)  sonable  time  is  a  question  for  jury; 

15  Minn.  49,  (reasonable  regulation  of  ejection  from  train  for  refusal  to  pay 

railroad  to  charge  extra  fare  on  train  extra  fare  demanded  on  train;  Terdici 

to  persons  without  tickets,  but  ticket  for  plaintiff  for  $500;    order  denying 

office  must  be  kepi  open  a  reasonable  motion  for  new  trial  affirmed). 
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faith,  on  the  train,  the  ticket  fare  as  full  fare  to  his  place  of 
destination,  and  the  conductor  takes  and  retains  it,  he  thereby 
waives  the  right  to  require  the  passenger  to  still  pay  the  differ- 
ence between  the  ticket  and  train  fare,  is  (assuming  the  conduc- 
tor's authority  to  waive  it)  undoubtedly  correct  as  applied  to  a 
case  where,  from  the  circumstances  attending  the  tender,  receipt, 
and  retention  of  the  money,  the  passenger  is  justified  in  the  belief 
that  it  was  accepted  in  full  for  his  fare  to  the  place  of  his  destina- 
tion. Thus,  if  the  conductor  should  receive  and  retain  it,  with- 
out demanding  more,  till  the  train  had  passed  the  place  at  which 
he  must  exercise  or  abandon  the  right  to  eject  the  passenger  for 
nonpayment,  the  latter  would  have  the  right  to  assume  that  the 
amount  paid  was  satisfactory.  But  it  cannot  correctly  be  applied 
to  a  case  like  this.  It  would  be  equivalent  to  the  proposition 
that  the  collector  waived  payment  while  insisting  upon  it,  a 
proposition  contradicting  itself. 

To  determine  whether  he  would  pay  the  difference  demanded, 
or  persist  in  his  refusal  and  leave  the  train,  the  plaintiff  had  until 
the  train  stopped  at  a  place  where  he  might  be  put  off.     So  long 
as  he  had  that  election,  the  collector  might  retain  the  amount 
paid  him  to  abide  it.     As  soon  as  it  was  made,  to  wit,  when  plain- 
tiff finally  refused  at  Walcott,  the  right  of  the  collector  to  retain 
the  entire  sum  paid  ceased,  except  he  chose  to  retain  it  for  the 
very  purpose  for  which  it  was  paid  him,  that  is,  for  the  full  fare  to 
Owatonna.     He  could  not  retain  the  entire  sum,  and  also  reject 
the  plaintiff.     As  precedent  to  the  right  to  expel  him  from  the 
train,  he  should  have  returned  to  plaintiff  what  he  was  entitled  to 
of  the  money,  and  until  he  did  that  he  had  no  right  to  put  him 
off.     It  is  true  he  returned  it  to  him  immediately  after  the  expul- 
sion.    But  the   wrong  had  then   already  been  committed,  and 
could  not  be  repaired  by  doing  what  ought  to  have  been  done 
before  the  expulsion.     We  have  said  the  collector  ought  to  have 
returned  to  him  what  he  was  entitled  to  of  the  money  (not  the 
whole  of  the  money),  because  we  hold  that  where  a  passenger 
refuses  to  pay  the  fare  rightfully  demanded  of  him  to  his  place  of 
intended  destination,  and  the  carrier  puts  him  off  at  a  proper 
place   because  of  such  refusal,  the  carrier  has  a  right  to  be  paid 
the   proper  fare  for  carrying  him  to  that  place,  and  to  retain  it 
out  of  any  money  the  passenger  may  have  paid  on  account  of 
fare-       This  is  contrary  to  what  was  decided  (the  court  being 
divided  upon  it)  in  the  Du  Laurans  Case.     The  reasons  given  for 
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the  decision  in  that  case  were  that  the  passenger  does  not  intend 
to  make  a  contract  to  be  carried  to  the  place,  short  of  his  intended 
destination,  where  he  is  put  off,  and  that  the  carrying  the  pas- 
senger in  that  case  to  the  place  where  he  was  put  off  was  no 
benefit,  but,  on  the  contrary,  a  detriment  to  him.  When,  under 
circumstances  that  imply  a  request,  a  railroad  company  carries  a 
passenger  from  one  point  to  another,  it  is  no  concern  of  the  com- 
pany, as  affecting  its  right  to  compensation,  that  it  is  or  is  not  to 
the  advantage  of  the  passenger  to  be  carried  to  and  left  at  the 
latter  place,  and  it  is  therefore  immaterial.  The  sole  question  is, 
was  the  service  rendered  at  the  request,  express  or  implied,  of  the 
passenger?  When  one  voluntarily  enters  a  train  of  cars,  and 
expressly  requests  to  be  carried  to  a  particular  place,  but  refuses 
to  pay  the  rightful  fare  to  that  place,  so  that  the  company  has  a 
right  to  put  him  off  before  reaching  that  place,  a  request  must  be 
implied  to  be  carried  to  the  place  where  the  company  may  right- 
fully put  him  off.  His  intention  must  be  taken  to  be  to  ride  to 
the  destination  expressed  by  him,  if  the  company  will  carry  him 
to  that  place  without  his  paying  the  fare,  and,  if  it  will  not,  then 
to  ride  to  such  place  where  the  company  may  rightfully  put  him 
and  does  put  him  off.  That  in  such  case  he  may  be  carried  to 
and  left  at  such  place  is  what  he  must  be  presumed  to  expect  and 
intend.  And  he  can  have  no  right  to  expect  that  the  company 
will  put  him  off  till  the  train  reaches  its  first  regular  stoppings 
station.  The  train  need  not  stop  for  the  mere  purpose  of  puttings 
him  off. 

The  facts  upon  which  we  hold  that  the  expulsion  of  the  plain- 
tiff from  the  train  was  wrongful  were  established  at  the  trial,  and 
not  disputed,  so  that  he  was  entitled  to  a  verdict.  The  instruc- 
tions of  the  court  assigned  as  error,  going  only  to  the  right  to  a 
verdict,  were  therefore,  if  erroneous,  harmless.  We  see  no  error 
in  the  instructions  touching  the  measure  of  damages. 

Order  affirmed. 

TRANSFER  TICKETS  —  ORDINANCE  —  RULES  OF 
STREET  RAILWAY  COMPANY  —  EJECTION  —  DAMAGES. 
—  By  the  ordinance  of  the  city  of  St.  Paul,  granting  certain  fran- 
chises to  the  defendant,  a  passenger  who  has  paid  one  fare  on  any 
line  operated  by  the  company  in  the  city  is  entitled  to  a  transfer 
check  or  ticket  entitling  him  to  a  continuous  passage  over  any  con- 
necting or  crossing  line.    Where  such  passenger  applies  for  and 
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accepts  a  transfer  ticket  for  one  of  several  continuous  or  crossing 
lines,  plainly  marked  and  designated,  he  will  be  limited  to  the  line 
so  selected,  but  where  the  route  designated  is  not  so  limited,  but  is 
equally  applicable  to  several  lines,  he  will  be  entitled  to  be  trans- 
ported over  either.  Where  a  passenger  is  ejected  by  a  conductor 
acting  in  good  faith  in  pursuance  of  the  rules  of  the  company,  and 
upon  due  notice  to  him,  and  with  the  exercise  of  no  more  force  than 
is  reasonably  necessary,  the  damages  to  be  allowed,  if  a  recovery  is 
had,  are  compensatory  only.  Verdict  for  plaintiff  for  $400  set  aside 
and  new  trial  granted.  Supreme  C&urt^  Minnesota^  J^^y  i8p2. 
PINE  V.  ST.  PAUL  CITY  RAILWAY  CO.,  50  Minn.  144 


McLean  v.  Chicago,  st.  paul,  Minneapolis 
and  omaha  railway  company. 

Supreme  Courts  Minnesota^  July^  1893, 
[Reported  in  50  Minn.  485.] 

EJECTION  FROM  TRAIN  —  EXCESSIVE  DAMAGES,  —  In  an  action  arising 
out  of  a  wrongful  expulsion  of  plaintiff  from  one  of  defendant's  railway 
trains,  in  which  action  said  plaintiff  was  entitled  to  recover  compensatory 
damages  only,  it  is  held^  that,  under  the  circumstances  as  shown  by  the  evi« 
dence,  a  verdict  for  the  sum  of  $250  was  excessive  (i). 
(Syllabus  bv  the  Court.) 

Appeal  by  defendant  from  order  of  District  Court,  Blue  Earth 
Count)%  refusing  new  trial.  Plaintiff  had  a  verdict  for  $250  dam- 
ages.   The  facts  sufficiently  appear  in  the  opinion.   Order  reversed. 

S.  L.  Perrin  and  LORIN  Cray,  for  appellant. 

D.  A.  Reed  and  Wm.  N.  Plymat,  for  respondent. 


I.  Among  other  actions  relating  to 
Assaults  Upon  and  Ejection  of  Pas- 
sengers, ETC.,  in  Minnesota^  are  the 
following: 

Cain  v.  Minneapolis  and  St.  Louis 
R'y  Co.  (1888),  39  Minn.  297  (ejecting 
passenger  from  moving  freight  train ; 
brakeman  pushing  him  ofF  car;  run 
over  by  car  and  leg  broken;  verdict  for 
plaintiff  for  $4,000  aflSrmed). 

Mykleby  V,    Chicago,    St.    Paul, 

Bi^INNEAPOLIS     AND     OmAUA     R'Y      Co. 

Cx888),  39  Minn.  54  (assault  and  bat- 
C^ry;    brakeman  kicking  plaintiff  off 
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train;  run  over  by  train  and  leg 
broken ;  erroneous  ruling  of  trial  judge 
that  action  was  for  breach  of  contract; 
order  refusing  plaintiff  new  trial  re- 
versed). 

In  Dickerman  v.  St.  Paul  Union 
Depot  Co.  (1890),  44  Minn.  433  (action 
for  assault  by  gatekeeper),  it  was  held 
that  a  rule  of  the  railroad  company 
requiring  persons  passing  through 
its  gates,  for  the  purpose  of  taking 
trains,  to  exhibit  their  tickets  to  the 
gatekeeper,  and  have  them  punched 
by  him ;   also  one  providing  that  no 


450 


American  Negligence  Cases. 


Collins,  J.  —  There  is  no  substantial  difference  between  the 
facts  in  this  case  and   those  recently  considered   in  Finch  v. 


passenger  shall  be  allowed  to  board 
any  tiain  while  in  motion,  are  reason- 
able, and  that  all  persons  intending  to 
take  trains,  and  knowing  of  and  having 
a  reasonable  opportunity  to  do  so,  are 
bound  to  comply  with  these  rules.  It 
was  also  held,  that  defendant  has  a 
right  to  enforce  these  rules  or  prevent 
a  violation  of  them,  and  to  employ 
such  force  as  may  be  necessary  for 
that  purpose,  and  may  seize  hold  of 
and  detain  passengers  so  far  as  neces- 
sary to  prevent  them  boarding  trains  in 
motion.  Verdict  for  defendant  affirmed. 

Conger  v,  St.  Paul,  Minneapolis 
AND  Manitoba  Railway  Co.  (1891),  45 
Minn.  207  (action  for  assault  by  a 
brakeman  upon  a  passenger;  verdict 
for  plaintiff  for  $500  affirmed). 

Mullan  v.  Wisconsin  Central  R'y 
Co.  (1891),  46  Minn.  474  (assault  by 
fellow-passenger;  altercation  between 
passengers;  evidence  reviewed  and 
held  not  sufficient  to  render  railroad 
company  liable). 

Harrold  r.  Winona  and  St.  Peter 
R.  R.  Co.  (1891),  47  Minn.  17  (assault 
by  employee;  passenger  pulled  off  car 
which  he  was  trying  to  board  while  it 
was  in  motion,  falling  between  car  and 
station  platform,  resulting  in  fracture 
and  dislocation  of  shoulder;  verdict 
for  plaintiff  for  $1,000;  order  denying 
new  trial  affirmed). 

Finch  v.  Northern  Pacific  R.  R. 
Co.  (1891).  47  Minn.  36  (ejection  from 
train  for  refusal  to  pay  extra  fare  de- 
manded; no  force  used;  verdict  for 
plaintiff  for  $500  held  excessive,  and 
new  trial  granted  unless  plaintiff  con- 
sent to  reduce  same  to  $250). 

Serwe  v.  Northern  Pacific  R.  R. 
Co.  (1892),  48  Minn.  78  (ejection  from 
train;  passenger  wrongfully  expelled 
from  train  by  conductor  before  reach- 
ing destination,  indignity  of  expulsion 
and  injury  to  health  caused  by  expos- 
ure to  the  weather,  proper  elements  of 


compensatory  damages;  judgment  for 
plaintiff  for  $575.58  affirmed). 

Appleby  ».  St.  Paul  City  Railway 
Co.  (1893),  54  Minn.  169  (plaintiff  paid 
fare  on  street  car  and  received  a  trans- 
fer check  entitling  him  to  continue 
journey  by  next  connecting  car  on  an- 
other line  of  defendant  company;  he 
took  next  car  and  surrendered  his 
transfer  ticket,  but  the  car,  without 
notice  to  plaintiff,  was  taken  off,  and 
the  driver  told  plaintiff  to  take  the 
next  passing  car,  which  he  did,  but 
was  ejected  because  he  had  no  trans- 
fer ticket  and  refused  to  pay  fare; 
order  dismissing  action  reversed  as 
the  facts  showed  plaintiff  had  a  right 
to  recover). 

Thompson  v.  Truesdalb,  Receiver 
(1895),  61  Minn.  129  (ejection  from 
train  for  refusal  to  pay  fare  on  refusal 
of  conductor  to  receive  detached 
coupons  from  a  commutation  ticket; 
judgment  for  plaintiff  for  $225 
affirmed). 

Faber  v.  Chicago  Great  Western 
R'y  Co.  (1895),  62  Minn.  433  (passen- 
ger passing  conductor  collecting 
tickets  in  one  car  to  go  to  another 
car,  stopped  by  conductor  according  to 
regulation  of  company;  regulation  a 
reasonable  one;  alleged  assault;  action 
dismissed;  judgment  for  defendants 
affirmed). 

Jones  v.  Chicago  Great  Western 
R'Y  Co.  (1896),  63  Minn.  478  (same 
questions  involved  as  in  the  Faber 
Case,  supra^  and  ruling  followed). 

Janny  v.  Great  Northern  Rail- 
way Co.  (1896),  63  Minn.  380  (alleged 
assault  and  robbery  by  defendant's 
employees:  person  boarding  freight 
train  on  invitation  of  brakemen  who 
have  no  authority  to  receive  passen- 
gers or  collect  fares,  is  not  a  passen- 
ger, and  railway  company  owes  him 
no  duty  as  such;  judgment  for  plain- 
tiff  for  $268.33  reversed). 
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Northern  Pac.  R.  Co.,  47  Minn.  36  (i),  49  N.  W.  Rep.  329,  or  in 
the  rules  of  law  which  govern.     There  the  plaintiff,  unable  to  buy 
a  ticket  at  the  station  where  he  boarded  a  passenger  train,  the 
office  being  closed,  was  obliged  to  leave  the  train  because  he 
refused  to  pay  a  small  sum  demanded  by  the  conductor  in  good 
faith,  and  in  accordance  with  a  rule  of  the  railway  company,  in 
addition  to  the  regular  fare.     Here  the  plaintiff  had  purchased  a 
ticket,  and  had  obtained,  as  he  supposed,  and  as  required  by  a 
regulation  of  defendant  corporation,  a  permit  to  ride  upon  the 
freight  train  in  question.     He  was  compelled  to  leave  the  train 
because  of  a  defect  in  the  permit  in  that  certain  blanks  therein 
were  not  filled,  wholly  the  fault  of  defendant's  station  agent  from 
whom  it  was  obtained.     This  was  shortly  after  five  o'clock  in  the 
morning  of  November  13,  1890,  and  plaintiff  was  obliged  to  walk 
back  to  the  station  at  which  he  took  the  train,  —  not  to  exceed 
two  miles,  —  reaching  there  about  six  o'clock,  his  residence  being 
in  the  immediate  vicinity  of  the  station  house.     The  morning  was 
dark  and  foggy,  but  it  was  not  shown  that  he  was  specially  incon- 
venienced by  this  or  any  other  fact.     The  expulsion  from  the 
train  was  wrongful  and  unwarranted,  but  the  conductor  acted  in 
perfect  good  faith,  and  in  a  gentlemanly  manner,  as  did  the  plain- 
tiff when  informed  that  his  permit  would  not  be  honored.     It  was 
not  claimed  that  the  plaintiff  suffered  in  mind  or  body,  or  that  he 
sustained  any  loss,   except  as  might  be  inferred  from  the  bare 
fact  that  he  was  prevented  from  making  a  journey  to  a  station 
ten  miles  distant  at  that  particular  time,  and  was  obliged  to  return 


Lucy  v.  Chicago  Great  Western 
R'y  Co.  (1896),  64  Minn.  7  (action  for 
failure  of  railway  company  to  protect 
female  passenger  from  vile  and  abus- 
ive Utnguage  used  by  a  drunken  and 
disorderly  fellow-passenger;  judgment 
for  plainti£f  for  $250  affirmed). 

Br£Vig  v.  Chicago,  St.  Paul,  Min- 
neapolis AND  Omaha  R'y  Co.  (1896),  64 
Mlnn^    168  (ejection    of  person   from 
freifi^liC  train  who  had  been  permitted 
to    ride  with   the  freight  by  a  brake- 
man;   a.ct  of  brakeman   made  him  a 
joint    trespasser,  and  the  alleged  as- 
sault   in  ejecting  plaintifif  was  the  act 
of    €>tiG    joint  trespasser  upon  another, 
and      not   of    the    railway    company; 
jxi^f^md^i  directed  for  defendant  re- 


versed and  new  trial  ordered;  ques* 
tions  of  evidence  should  have  been 
submitted  to  jury). 

Rahilly  v.  St.  Paul  and  Duluth 
R.  R.  Co.  (1896),  66  Minn.  153  (ejection 
from  train;  presentation  of  mileage 
ticket  purchased  by  plaintiff  from  a 
broker;  refusal  of  conductor  to  accept 
same  in  payment  of  fare  on  the 
ground  that  ticket  was  not  transfer- 
able, plaintiff  not  being  the  original 
purchaser;  refusal  of  plaintiff  to  pay 
fare  unless  the  ticket  was  returned; 
ejection  lawful;  judgment  for  defend- 
ants affirmed). 

I.  See  note  of  the  Finch  Case,  in  the 
notes  of  cases  to  the  case  at  bar. 
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some  two  miles  on  foot,  carrying  his  luggage  —  a  heavy  satchel  — 
in  his  hand.  As  stated  by  the  learned  trial  court  in  its  charge 
to  the  jury,  it  was  a  case  in  which  compensatory  damages  only 
could  be  allowed,  and  yet  the  verdict  of  the  jury  was  for  $250. 
A  verdict  for  such  an  amount  as  compensation  was  excessive,  and 
clearly  the  result  of  an  unjust  prejudice  against  defendant.  As 
was  remarked  in  Finch  v.  Northern  Pac.  R.  Co.,  supra,  the 
amount  to  be  awarded  as  damages  in  cases  of  this  character  is  in 
the  reasonable,  but  not  unlimited,  discretion  of  the  jury,  and 
when  reducing  the  verdict  there,  it  was  expressly  stated  that  we 
did  not  assume  to  fix  the  sum  of  $250  as  a  standard  for  the  guid- 
ance of  trial  courts  in  this  kind  of  actions.  The  broad  intimation 
was  that,  as  reduced,  the  verdict  was  for  a  greater  sum  than  would 
be  tolerated  should  another  case,  not  materially  different  on  the 
facts,  be  presented. 
Order  reversed. 

ASSAULT  UPON  PASSENGER  BY  FELLOW-PASSENGERS 
—  LIABILITY  OF   CARRIER. —  In  an  action  for  damages  for 
assault  upon  a  passenger  by  fellow-passengers  on  a  train  the  Supreme 
Court  said:     "The  undoubted  power  which  is  vested  in  railroad 
officials  to  preserve  peace  and  good  order  on  their  trains,  and,  if 
necessary  for  this  purpose,  to  eject  therefrom  turbulent  and  dis- 
orderly persons,  carries  with  it  the  absolute  duty  to  exercise  the 
power,  when  called  upon  so  to  do  in  a  proper  case  by  the  other  pas- 
sengers; that  a  failure  to  discharge  this  duty  stands,  to  some  extent, 
upon  the  same  footing  as  the  omission  to  perform  any  other  official 
duty,  and,  upon  the  maxim  respondeat  superior,  renders  the  corpora- 
tion liable.     It  is  first  to  be  observed  that  the  liability  of  the  carrier 
arises,  not  from  the  fact  that  the  passenger  has  been  injured,  but 
from  the  failure  of  the  officials  to  afford  protection.     It  will  be  neces- 
sary, therefore,  in  each  case  to  bring  home  to  the  conductor  knowl- 
edge or  opportunity  to  know  that  the  injury  was  threatened,  and  to 
show  that  by  his  prompt  intervention  he  could  have  prevented  or 
mitigated  it.     It  must  be  remembered,  also«  that  the  power  at  his 
disposal  consists  of  the  train  hands  and  the  willing  passengers;  that 
he  can  never  be  expected  to  accomplish  anything  more  than  is  pos- 
sible with  this  force ;  and  that  all  that  can  be  required  o£  him,  at 
best,  is  a  fair  and  honest  effort  to  prevent  the  wrong.     Considering 
the  delicate,  and   often  difficult  and  dangerous,  duties  that   may 
devolve  upon  him,  he  should  be  allowed  a  wide  latitude  in  the  means 
to  be  employed ;  and  his  superiors  should  never  be  mulcted  in  heavy 
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damages  where  there  has  been  a  bonafide^  though  mistaken,  attempt 
to  afford  protection.  We  would  say  that,  ordinarily,  what  is  termed 
punitory  or  exemplary  damages  should  not  be  awarded,  unless  there 
has  been  a  wilful  refusal  or  absolute  failure  to  interfere  when  called 
upon,  or  when  the  Injury  occurs  in  the  presence  of  the  officers  who 
could  have  prevented  it."  In  this  case  where  plaintiff  had  been 
insulted  by  some  passenger^  and  he  appealed  to  the  conductor,  and 
subsequently  a  fight  ensued  and  plaintiff  was  shot,  and  he  was  hurried 
to  another  car  by  the  conductor,  but  the  insults  continued  and  the 
conductor  did  nothing  to  quell  the  disturbance,  nor  did  he  eject  the 
disorderly  passengers  from  the  train,  a  verdict  for  plaintiff  for  $6,000 
damages  was  affirmed.  A  motion  in  arrest  of  judgment  was  over- 
ruled. Supreme  Court,  Mississippi,  October,  1S76,  NEW  ORLEANS, 
ST.  LOUIS  AND  CHICAGO  R.  R.  CO.  V.  BURKE,  53  Miss.  200. 

ROYSTON  V.  ILLINOIS  CENTRAL  RAILROAD 

COMPANY. 

Supreme  Court,  Mississippi,  February,  i8go, 
[Reported  in  67  Miss.  376.] 

COLORED  PASSENGER  ASSAULTED  BY  WHITE  PASSENGER  — WHEN 
CARRIER  NOT  LIABLE.  —  Where  a  colored  passenger  entered  a  ladies' 
car,  but,  because  of  his  boisterous  conduct,  he  was  inyited  by  the  conductor 
to  go  to  another  car,  which  he  refused  to  enter  and  stood  upon  the  platform 
of  the  car,  and  while  upon  the  platform  he  was  assaulted  by  a  passenger,  the 
railroad  company  was  not  liable  for  the  plaintiff's  injuries,  as  the  conductor 
was  attending  to  his  duties  in  another  part  of  the  train  and  was  without 
knowledge  of  the  assault,  or  threat  to  assault  the  plaintiff. 

Appeal    from    Circuit    Court,    Benton    County.     Judgment 
affirmed, 

'*  Action  by  Aaron  Royston,  a  colored  man,  against  the  Illinois 
Central  Railroad  Company,  for  injuries  received  by  plaintiff  while 
a  passenger  on  defendant's  railroad  train.     Plaintiff,  after  taking 
a  drink  at  a  bar-room,  bought  his  ticket,  got  on  the  train,  and 
took  his  seat  in  what  was  called  the  ladies'  car.     Because  of  his 
boisterous  conduct,  on  complaint  of  other  passengers  in  this  car, 
he  vras  invited  by  the  conductor  to  go  to  another  car,  which  he 
refused  to  enter,  and  remained  on  the  platform  of  the  car.     While 
there  another  passenger  knocked  him  over  the  head,  and  abused 
him,  inflicting  the  injuries  sued  for.     Before  the  trial  was  com- 
menced an  afHdavit  for  a  continuance  was  made  on  the  part  of 
plaintiff,  on  account  of  the  absence  of  a  witness,   Milan,  and 
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defendant  expressed  a  willingness  to  admit  what  he  proposed  to 
prove  by  him;  but  during  the  argument  of  the  case  a  dispute 
arose  as  to  what  part  of  the  affidavit  of  this  witness*  testimony 
should  go  before  the  jury.  Milan  having  appeared  in  the  mean- 
time, the  court  recalled  the  jury,  and  stated  that  he  would  permit 
this  witness,  Milan,  to  testify,  and  would  permit  the  parties  to 
introduce  other  witnesses,  and  reai^e  the  case,  if  they  so  desired. 
Milan  was  put  on  the  stand  and  testified.  Verdict  and  judgment 
for  defendant,  and  plaintiff  appeab/' 

Calhoon  &  Green,  for  appellant. 

W.  P.  &  J.  B.  Harris,  for  appellee. 

Campbell,  J,  —  If  the  testimony  of  the  defendant  is  true,  the 
verdict  is  manifestl}*  right,  and  must  stand,  unless  there  was  some 
error  of  law  which  may  have  produced  it.  It  is  plain  that  the 
jury  believed  the  testimony  for  the  defendant,  and  this  settles  the 
question  in  favor  of  its  credibility  for  the  consideration  of 
the  case  by  this  court;  especially  as  we  think,  after  a  careful 
examination  of  all  the  evidence,  the  jury  was  fully  justified  in  the 
view  taken.  The  errors  of  law  insisted  on  in  the  court  below,  as 
shown  by  the  motion  for  a  new  trial,  are  the  action  of  the  court 
in  recalling  the  jury  to  hear  the  testimony  of  the  witness  Milan, 
after  argument  had  been  concluded,  and  upon  the  instructions  on 
both  sides.  There  was  a  dispute  as  to  what  part  of  an  affidavit 
for  a  continuance,  on  account  of  the  absence  of  one  Milan,  should 
be  considered  by  the  jury;  and  counsel  for  plaintiff,  just  as  the 
jury  retired,  asked  the  court  to  note  an  exception  to  its  ruling  as 
to  that;  "whereupon  the  court,  in  order  to  remove  all  objection 
and  meet  the  ends  of  justice,  stated  that  he  would  reopen  the  whole 
case,  and  allow  each  side  to  introduce  testimony  and  reai^gue  the 
case,  if  they  desired,  and  present  further  instructions,  and  would 
exclude  all  of  the  affidavit  as  to  Milan's  testimony.  *  *  ♦ 
The  jury  was  thereupon  brought  back  into  the  box,  and  the  wit- 
ness Ben  Milan  (whose  arrival  in  court  just  as  the  argument  of  the 
case  was  closed  had  been  made  known  to  the  court)  was  sworn  as 
a  witness,  and  testified.  This  is  a  quotation  from  the  bill  of 
exceptions.  There  was  no  error  in  this.  The  course  of  the  court 
is  worthy  of  all  commendation,  since  the  true  object  of  every  trial 
in  court  is  to  ascertain  the  truth,  and  no  right  of  the  plaintiff  was 
violated  in  the  course  pursued.  As  to  such  matters,  large  discre- 
tion must  be  permitted  to  the  trial  court. 

The  refusal  of  the  second  and  third  instructions  asked  by  the 
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plaintiff  was  made  the  ground  of  the  motion  for  a  new  trial. 
These  instructions  are  to  the  effect  that,  as  the  law  required 
separate  accommodations  on  the  railroad  trains  for  the  white  and 
colored  races,  if  the  company  had  not  provided  separate  cars  for 
them,  and  the  injuries  plaintiff  had  suffered  were  the  proximate 
result  of  this  failure  to  provide  separate  accommodations,  he  was 
entitled  to  recover.     The  proposition  therein  contained  is  that,  if 
there  had  been  separate  cars,  the  plaintiff  would  have  been  undis- 
turbed in  his  seat,  and  therefore  he  may  charge  the  consequences 
that  befell  him  to  the  want  of  such  separate  cars.     The  court  did 
right  to  refuse  these  instructions.     It  was  proper  to  afHrm,  as  a 
matter  of  law,  that  there  was  no  such  connection  or  relation 
between  the  neglect  to  provide  separate  cars  for  the  two  races  and 
the  treatment  of  the  plaintiff  as  to  entitle  him  to  claim  anything 
in  this  action  for  such  failure.     The  plaintiff  sought  and  obtained 
passage  on  the  train  as  it  was,  and  cannot  claim  anything,  except 
for  some  wrong  done  him  on  that  train.     The  connection  of  his 
injury  with  the  neglect  to  furnish  separate  cars  is  about  as  proxi- 
mate as  the  drink  of  whisky  he  took  in  Holly  Springs.     Probably 
the  relation  of  cause  and  effect  between  the  drink  and  his  rough 
treatment  was  more  immediate  than  the  neglect  to  furnish  cars. 
We  perceive  no  error  in  the  action  of  the  court  on  the  instruc- 
tions on  either  side.     It  is  manifest  that  no  liability  for  plaintiff's 
injuries  was  incurred  by  the  defendant,  if  its  testimony  is  true, 
and  that  was  left  to  the  jury,  which  credited  it.     The  utmost 
limit  of  the  novel  modem  doctrine,  that  common  carriers  are 
responsible  for  injuries  to  passengers  by  fellow-passengers,  was 
stated  in  the  opinion  of  the  court,  composed  of  two  judges,  in 
Railroad  Co.  v.  Burke,  53  Miss.  200  (i).     That  doctrine  does  not 
receive  the  assent  of  our  judgment ;  and  if  in  future,  when  the 
question  may  be  presented  for  decision,  we  shall  feel  constrained 
to  yield  to  that  decision  as  authority  for  the  rule  it  announces, 
we  shall  certainly  not  extend  the  doctrine  so  as  to  embrace  any 
other  than  a  case  falling  clearly  within  it.     As  the  instructions  in 
this  case  conform  to  the  announcement  in  the  case  cited,  we  are 
not  presented  an  opportunity  to  say  more  in  just  criticism  of  that 
decision,   but  are  justified  in  what  we  have  said,   in  order  to 
exclude  the  conclusion  which  might  otherwise  be  drawn  as  to  the 
view  we  entertain  of  it. 
Affirmed. 

X.  See  abstract  of  this  case,  preceding  case  reported. 
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KANSAS  CITY,  MEMPHIS  AND  BIRMINGHAM 
RAILROAD  COMPANY  V.  RILEY. 

Supreme  Caurt^  Mississippi^  Aprily  i8gi, 
[Reported  in  68  Miss.  765.] 

TAKING  UP  WRONG  TICKET  — MISTAKE  OF  CONDUCTOR  —  EJEC 
TION.  —  Where  a  conductor  took  up  the  wrong  part  of  a  round-trip  ticket 
from  a  passenger  and  on  the  passenger  returning  by  another  train  present- 
ing her  ticket  to  the  conductor  of  that  train,  the  mistake  was  discovered, 
and  the  conductor  declined  to  accept  the  ticket,  although  the  circumstances 
were  explained  to  him,  and  he  demanded  fare,  which  the  passenger  refusing 
to  pay,  she  was  ejected  from  the  train,  the  railroad  company  was  liable  (i). 

From  the  Circuit  Court  of  Lee  County.    Judgment  affirmed. 

"Action  for  damages  against  the  railroad  company  for  ejecting 
appellee  from  a  train.  On  the  trial  of  the  case,  at  the  instance  of 
plaintiff,  the  court  gave  the  following  instructions : 

"i.  If  the  juiy  believe  from  the  evidence  that  the  plaintiff 
procured  a  round-trip  ticket  from  Myrtle  to  Blue  Springs  and 
return,  and  that  on  her  way  out  to  Blue  Springs,  the  conductor, 
Dustin,  took  from  said  round-trip  ticket  the  return  part  of  said 


z.  Among  other  actions  relating  to 
Assaults  Upon  and  Ejection  of  Pas- 
sengers, ETC.,  in  Mississippi,  are  the 
following: 

New  Orleans,  Jackson  and  Great 
Northern  R.  R.  Co.  v.  Hurst  (1859), 
7  Geo.  (36  Miss.)  660  (passenger  car- 
ried beyond  destination  and  then  put 
off  train;  punitive  damages  recover- 
able; judgment  for  plaintiff  for  $4,500 
affirmed). 

Hurt  v.  Southern  R.  R.  Co. 
(1866),  40  Miss.  391  (holding  that  com- 
mon carriers  are  responsible  for  in- 
juries to  passengers  who  are  received 
as  passengers  by  the  assent  of  the  car- 
rier, whether  they  pay  their  fare  or 
not). 

Memphis  AhD  Charleston  R.  R.  Co. 
V,  Chastine  (1877),  54  Miss.  503  (rail* 
road  company  under  no  obligation  to 
transport  a  man  who,  however  inno- 
cently, had  defrauded  them  in  the 
purchase  of  his  ticket,  by  the  tender  of 


counterfeit  money,  and  company  had 
right  to  eject  him  from  train  for  re« 
fusal  to  rectify  wrong;  judgment  for 
plaintiff  for  $2,000  reversed). 

FoRSBE  V,  Alabama  Great  South- 
ern R.  R.  Co.  (1885)  63  Miss.  66  (re» 
fusal  to  pay  extra  fare  on  train;  threat 
to  eject;  ticket  office  must  be  open 
reasonable  time  for  purchase  of 
tickets). 

Louisville  and  Nashville  R.  R. 
Co.  V.  Maybin  (1888),  66  Miss.  83  (as- 
sault  by  conductor;  punitive  damag-es 
recoverable;  reasonable  time  to  pro- 
duce ticket;  judgment  for  plaintiff  re^ 
versed  on  erroneous  ruling  as  to 
admission  of  evidence). 

Thompson  v.  Yazoo  and  Mississippi 
Valley  R.  R.  Co.  (1895)  72  Miss.  7x5 
(boy,  thirteen  years  old,  trespasser  on 
freight  train.  Injured  by  jumping  off 
moving  train  on  being  threatened  by 
conductor;  railroad  not  liable;  judg- 
ment for  defendant  affinned). 
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ticket  and  left  plaintiff  the  outgoing  part,  and  plaintiff  did  not 

know  this,  and  that  plaintiff,  in  good  faith,  on  her  return  journey 

offered  Conductor  Hadaway  the  portion  of  the  ticket  returned  to 

her,  and  said  last  conductor  requested  her  to  leave  the  train  or  pay 

fare  again  at  any  rate,  then  this  was  wrongful  on  the  part  of  said 

conductor,  and  defendant  is  liable  in  damages  therefor  to  plaintiff. 

"2.  The  court  further  charges  the  jury  for  the  plaintiff,  that  the 

law  implies  some  damage  for  the  violation  of  every  legal  right, 

the  amount   to  be  determined   by  the  jury  according  to  the 

evidence. 

"3.  If  the  jury  believe  from  the  evidence  in  the  case  that  the 
conduct  of  the  conductor  Hadaway  toward  Mrs.  Riley  was  charac- 
terized by  rudeness  and  violence,  or  gross  carelessness  and  wilful 
wrong,  the)''  may  find  for  the  defendant  punitive  damages  as  a 
punishment  to  the  defendant  for  such  conduct,  and  they  are  the 
judges  of  the  proper  amount  according  to  the  law  and  evidence  in 
the  case. 

"These  instructions  were  objected  to,  and  the  court  was  asked 
to  instruct  the  jury  to  find  for  defendant.     This  being  refused, 
defendant  asked  an  instruction  to  the  effect  that  plaintiff  could 
only  recover  the  value  of  the  ticket  from  Blue  Springs  to  Myrtle, 
for  loss  of  time,  and  such  other  actual  damages  as  she  sustained. 
This  was  refused  as  well  as  other  instructions  asked,  announcing, 
in  effect,  the  converse  of  the  propositions  stated  in  plaintiff's 
instructions.     After  verdict  and  judgment  for  plaintiff,  defendant 
made  a  motion  for  a  new  trial,  which  was  overruled.     The  opinion 
contains  a  further  statement  of  the  case." 
J.  W.  Buchanan  and  Wallace  Pratt,  for  appellant. 
Blair  &  Stribling,  for  appellee. 

Cooper,  J.  —  On  or  about  the  3d  of  September,  1889,  the 
plaintiff »  with  her  husband,  purchased  from  the  agent  of  appellant 
at  Myrtle  two  tickets  for  transportation  over  appellant's  road  to 
Blue  Springs  and  return,  both  places  being  stations  on  appellant's 
road. 

These  tickets  were  handed  to  the  conductor  on  the  train  run- 
ning from  Myrtle  to  Blue  Springs,  and  by  accident  and  mistake 
he  returned  to  the  passengers  the  wrong  part  of  the  tickets,  giving 
to  them  that  portion  which  called  for  transportation  from  Myrtle 
to  Blue  Springs,  which  he  should  have  kept,  and  retaining  that 
portion  calling  for  passage  from  Blue  Springs  to  Myrtle,  which 
he  should  have  returned  to  the  passengers.     The  plaintiff  went 
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from  Blue  Springs  to  Sherman,  another  station  on  appellant's 
road,  and,  on  the  6th  of  September,  being  desirous  of  returning 
to  Myrtle,  she  purchased  a  ticket  from  Sherman  to  Blue  Springy, 
and  for  the  journey  from  that  place  to  Myrtle  tendered  that 
portion  of  the  round-trip  ticket  from  Myrtle  to  Blue  Springs  that 
had  been  returned  to  her  by  the  conductor  on  the  3d,  but  this 
ticket  the  conductor  refused  to  accept,  because  it  entitled  the 
bearer  to  transportation  from  Myrtle  to  Blue  Springs,  and  not 
from  Blue  Springs  to  Myrtle. 

The  plaintiff  had  not  before  noticed  the  mistake  that  had  been 
made  by  the  other  conductor,  but  then  explained  to  the  conduc- 
tor of  the  train  upon  which  she  was  traveling  how  it  had  occurred, 
and  insisted  upon  her  right  to  be  carried  on  the  ticket.  But  this 
he  declined  and  informed  the  plaintiff  that  she  must  either  pay 
train  fare,  buy  a  ticket  at  Blue  Springs  when  the  train  should 
reach  that  point,  or  leave  the  train  there.  The  plaintiff  and  the 
conductor  testified  to  about  the  same  facts  as  to  what  transpired 
until  the  train  reached  Blue  Springs,  at  which  point,  as  the  con- 
ductor stated,  the  plaintiff  and  her  husband  left  the  train  upon  his 
refusal  to  carry  them  on  the  tickets  they  then  had,  while  the 
plaintiff  testified  that  the  conductor  spoke  to  her  in  an  angry 
manner,  and  took  her  by  the  arm  to  put  her  off  the  train. 

At  all  events,  the  plaintiff  left  the  train  at  Blue  Springs  with 
her  husband  and  there  remained  until  the  following  day,  and 
brings  this  suit  for  damages  against  the  appellant.  The  jury 
awarded  her  damages  in  the  sum  of  $300,  and,  from  a  judgment 
for  that  sum,  the  defendant  appeals. 

The  decisions  are  in  direct  and  palpable  conflict  upon  the  lia- 
bility of  a  common  carrier  for  failure  to  transport  a  passenger 
under  the  circumstances  named.  In  New  York,  Michigan,  Illi- 
nois, Maryland,  Ohio,  Wisconsin,  Connecticut,  New  Jersey,  Massa- 
chusetts, and  North  Carolina  it  seems  to  have  been  decided  that 
the  ticket  presented  by  the  passenger  is  the  only  evidence  of  his 
right  to  travel  upon  the  train  which  can  be  recognized  by  the 
conductor,  and  that  if  by  reason  of  the  negligence  of  other  serv- 
ants of  the  carrier,  a  wrong  ticket  has  been  given  to  the  passenger, 
or  the  right  ticket  has  been  given  to  him,  but  erroneously  taken 
from  him,  the  passenger's  right  of  action  is  for  the  wrong  thus 
committed,  and  that  he  may  not  insist  upon  his  right  to  travel 
on  the  wrong  ticket,  or  without  it,  when  it  has  been  taken  up,  and 
recover  damages  for  the  refusal  of  the  carrier  to  permit  him  to  do 


Carrier  of  Persons.  459 

so,  and  that  the  carrier  may  lawfully  eject  him  from  its  train, 
using  no  more  force  than  is  necessary  for  that  purpose. 

The  authorities  in  support  of  this  rule  are  found  in  the  brief  of 
counsel  for  appellant.  On  the  other  hand,  it  is  held  in  Georgia 
and  Indiana  that  the  passenger  is  entitled  to  travel  according  to 
his  real  contract  with  the  carrier,  where  the  mistake  in  giving  the 
proper  ticket  or  in  taking  up  a  proper  one  held  by  the  passenger 
is  caused  by  the  negligence  of  the  servants  of  the  carrier.  R.  R. 
Co.  V.  Fixe,  1 1  Am.  &  Eng.  Ry.  Cas.  io8. 

In  a  more  recent  case  in  Michigan  than  those  cited  by  appel- 
lant's counsel,  Hufford  v.  R.  R.  Co.,  64  Mich.  634  (i),  the  plain- 
tiS  had  applied  and  paid  for  a  ticket  from  Manton  to  Traverse 
City.     The  agent  gave  him  a  ticket  previously  issued  for  a  ride 
from  Sturgis  to  Traverse  City.     There  was  evidence  tending  to 
show  that  the  ticket  had  been  canceled  by  conductor's  marks  for 
a  ride  between  Sturgis  and  Waltoni  and  the  trial  court  instructed 
the  jury  that  "if  they  believed  the  ticket  was  punched,  indicating 
to  the  conductor  by  the  punch-mark  that  it  had  been  used  before 
between  Grand  Rapids  and  Walton,  that  would  be  evidence  of  an 
infirmity  in  the  ticket,  and  the  plaintiff  would  not  be  entitled  to 
insist  upon  that  ticket  being  received."     This  instruction  was 
held  to  be  erroneous,  the  court  saying:     "When  the  plaintiff  told 
the  conductor  on  the  train  that  he  had  paid  his  fare,  and  stated 
the  amount  he  had  paid  to  the  agent  who  gave  him  the  ticket  he 
presented  and  told  him  it  was  good,  it  was  the  duty  of  the  con- 
ductor to  accept  the  statement  of  the  plaintiff  until  he  found  out 
it  Mras  not  true,  no  matter  what  the  ticket  contained  in  words, 
figures  or  other  marks." 

The  most  remarkable  thing  about  this  decision  is,  that  it  was 
made  in  the  same  case  upon  the  same  facts  and  between  the  same 
pBTtics  as  that  reported  in  53  Mich.  1 18  (2),  in  which,  in  an  opinion 
delivered  by  Judge  Cooley,  it  was  held  that,  as  between  the  con- 
ductor and  the  passenger,  "the  ticket  must  be  conclusive  evidence 
oi  the  extent  of  the  passenger's  right  to  travel." 

There  is  a  class  of  cases  somewhat  analogous  to  the  present  one, 

in    ivhich,    by  a  uniform  course  of  decisions  so  far  as  we  are 

informed,  it  is  held  that  the  conductor  must  accept  the  statements 

of  the  passenger.     We  refer  to  those  cases  in  which  different  rates 

are  charg'ed  for  one  who  has  procured  a  ticket  and  one  who  pays 

j^   Sec    note    of  this  case  on  p.  430,         2.  See  this  case  reported  on  p.  430, 
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upon  the  train.  It  is  held  that,  as  a  condition  precedent  to  the 
exercise  of  this  right  to  charge  higher  train-rates,  and  to  expel  one 
refusing  to  pay  them,  a  reasonable  opportunity  must  be  given  by 
the  carrier  to  the  passenger  to  procure  the  ticket  required,  and 
that  one  to  whom  no  such  opportunity  has  been  afforded,  and 
who  for  refusing  to  pay  the  higher  rate  is  expelled  from  the  train, 
may  recover  damages  therefor.  Hutchinson  on  Carriers,  §  571, 
and  authorities  in  note  2;  Forsee  z;.  R.  R.  Co.,  63  Miss.  66(1). 

Without  determining  more  upon  this  disputed  question  than  is 
necessary  for  the  decision  of  the  case  before  us,  it  is  sufficient  to 
say  that  where,  as  here,  the  ticket  in  the  hands  of  the  passenger 
supports  and  confirms  the  truth  of  his  statement,  and  no  possible 
injury  can  result  to  the  carrier  by  the  conductor's  accepting  and 
acting  thereon,  he  must  so  act,  or  refuse,  at  the  peril  of  inviting 
an  action  for  damages  against  his  principal  if  the  statement  be 
true. 

We  do  not  decide  that  a  person  holding  a  ticket  from  Myrtle 
to  Blue  Springs  has  a  right  to  ride  from  Blue  Springp  to  Myrtle, 
but  no  real  injury  could  result  to  the  carrier  in  recognizing  such 
right,  for  the  distance  is  the  same,  and  in  the  usual  course  of 
business  as  many  trains  pass  in  one  direction  as  the  other.  What 
we  do  decide  is,  that  a  passenger  holding  and  attempting  to  use 
such  ticket  under  the  circumstances  disclosed  in  this  record,  and 
explaining  to  the  conductor  how  the  mistake  occurred  by  which 
the  ticket  read  in  the  wrong  direction,  makes  such  a  reasonable 
and  probable  showing  as  entitles  him  to  be  dealt  with  as  a  pas- 
senger, and  therefore  that  any  regulation  of  the  carrier  authoriz- 
ing the  conductor  of  its  trains  to  disregard  such  statement  is 
unreasonable,  and  need  not  be  submitted  to  by  the  passenger. 

We  find  no  error  in  the  record  for  which  the  judgment  should 
be  reversed,  and  it  is  affirmed. 

I.  See  note  of  this  case  in  notes  to  the  case  at  bar,  supra. 
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PERKINS  V.  MISSOURI,  KANSAS  AND  TEXAS 

RAILROAD  COMPANY. 

Supreme  Courts  Missouri^  January  Term^  i8j4. 

[Reported  in  55  Mo.  201.] 

FORCIBLE  EJECTION  FROM  TRAIN  — TENDER  OF  FARE  BY  FRIEND 
OF  PASSENGER.  —  In  an  action  to  recover  damages  for  forcible  ejection 
from  train  it  was  held  that  evidence  tending  to  prove  that  a  witness  had 
offered  to  pay  balance  of  fare  claimed  by  the  conductor,  while  the  conductor 
was  patting  or  attempting  to  put  plaintiff  ofiF  the  train,  was  not  proper  to 
show  that  plaintiff  was  from  that  time  entitled  to  remain  on  the  car,  not- 
withstanding his  refusal  to  pay  the  fare  demanded  in  the  first  place. 

EVIDENCE— -TICKET.  —  Evidence  tending  to  prove  that  plaintiff  had  made 
an  effort  to  procure  a  ticket  before  entering  the  car  was  proper  to  show  the 
good  faith  of  the  plaintiff  in  entering  the  car,  and  as  being  part  of  the 
transaction  and  conduct  of  all  parties  concerned. 

RIGHT  TO  EJECT  — STATUTE.  — Under  the  statute  (i  Wagn.  Stat.  307. 
§  28),  railroad  conductors  have  the  right  to  eject  passengers  for  nonpay- 
ment of  fare,  and  the  railroad  company  is  liable  for  injuries  sustained  by 
the  passenger,  due  to  negligent  or  improper  manner  of  ejection,  whether 
such  act  of  conductor  is  wilful  or  malicious. 

PUNITIVE  DAMAGES. —Where  the  conductor  or  agent  wrongfully  and 
maliciously  ejects  a  passenger  from  a  train,  punitive  damages  may  be 
recovered  against  the  railroad  company. 

Appeal  from  Henry  Circuit  Court.     The  facts  appear  in  the 
opinion.    Judgfnent  affirmed. 
J.  Montgomery,  for  appellant. 
La  Due  &  Vance,  for  respondent. 

Vories,  J.  —  This  suit  was  brought  by  the  plaintiff  to  recover 
damages  for  injuries  charged  to  have  been  sustained  by  plaintiff, 
by  the  acts  of  the  agents  conducting  a  train  of  cars  of  the  defend- 
ant, in  wrongfully  ejecting  plaintiff  from  the  cars  of  defendant 
when  he  was  a  passenger  thereon.     The  petition  in  substance 
charges,  that  the  defendant  is  a  corporation  organized  under  the 
laws  of  this  State,  and  is  the  owner  of  a  railroad  with  locomotives 
and  cars  thereon,  by  which  it  conveys  passengers  for  hire ;  that 
on  the  I  ith  day  of  July,  1871,  plaintiff  got  on  the  cars  of  defend- 
ant being  run  and  used  on  the  line  of  said  railroad,  at  the  town 
or  station  of  Calhoun,  to  be  carried  and  conveyed  as  a  passenger 
to  the  town  of  Windsor,  situate  on  said  road ;  that  plaintiff  at 
the  time  paid  defendant  for  such  passage  and  conveyance  the  sum 
of   fifty-five  cents,  which  sum  was  received  and  accepted  by 
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defendant;  that  defendant  thereby  then  received  plaintiff  into 
and  upon  said  cars  as  a  passenger  and  undertook  to  transport  him 
as  aforesaid ;  that  afterwards  on  said  day,  when  said  cars  were  in 
motion  and  had  reached  a  point  about  one  mile  distant  from  Cal- 
houn along  the  line  of  defendant's  road,  said  defendant,  unlaw- 
fully intending  to  injure  plaintiff  and  to  put  him  to  great  trouble 
and  expense,  wholly  neglected  and  refused  to  convey  plaintiff  to 
the  town  of  Windsor,  but  caused  said  cars  to  be  stopped  at  a 
point  upon  the  line  of  said  railroad,  distant  from  any  dwelling- 
house  or  regular  stopping  place  on  the  line  of  said  road,  and 
forcibly  and  with  violence  ejected  plaintiff  from,  and  refused  to 
let  him  re-enter,  said  cars,  although  plaintiff  offered  to  pay 
defendant  any  reasonable  additional  sum  necessary  and  right,  as 
a  compensation  for  such  passage. 

The  petition  alleges  that  plaintiff  was  greatly  abused,  beat, 
bruised,  choked,  kicked  and  wounded  by  defendant,  the  said 
defendant  wrongfully  intending  him,  the  said  plaintiff,  to  be  put 
to  great  trouble  and  expense ;  that  said  defendant  so  intending 
caused  said  cars  to  move  off  and  leave  plaintiff,  unattended  and 
weak  from  his  wounds  and  exhaustion,  to  make  his  way  to  some 
place  of  assistance ;  that  by  reason  of  said  injuries  and  wrongful 
acts  plaintiff  was  put  to  great  trouble  and  expense,  and  was  dam- 
aged in  the  sum  of  five  thousand  dollars,  for  which  judgment  is 
prayed. 

The  defendant  answered,  and  denied  that  on  the  nth  day  of 
July,  1871,  the  plaintiff  got  on  to  defendant's  cars  and  paid  the 
sum  of  fifty-five  cents  for  his  passage  to  the  town  of  Windsor,  as 
charged  in  the  petition ;  but  avers  that  on  the  contrary  plaintiff 
refused  to  pay  his  fare,  etc.  It  is  then  averred  in  the  answer,  that 
at  the  time  stated  in  the  petition  plaintiff  got  on  the  car  of 
defendant  at  said  town  of  Calhoun,  without  having  purchased  a 
ticket,  and  without  a  pass;  and  after  the  train  was  in  motion  the 
conductor  of  the  defendant  on  said  car  inquired  of  him  where  he 
desired  to  go.  Plaintiff  replied,  to  Windsor.  He  was  then 
informed  of  the  regular  fare  to  Windsor,  which  plaintiff  refused 
to  pay;  whereupon  the  conductor  ejected  plaintiff  from  the  car, 
using  no  more  force  than  was  necessary  for  said  purpose. 

The  answer  then  denies  that  plaintiff  was  in  any  manner 
unjustly  treated  or  injured  by  defendant  or  its  employees  in  the 
discharge  of  their  duties,  or  that  he  was  put  to  any  expense  or 
trouble  by   any   unlawful  act   of   defendant;   but  charges  that 
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plaintiff  was  so  put  off  of  the  cars  because  of  his  refusal  to  pay 
the  full  and  regular  fare  from  and  to  the  points  named ;  denies 
that  plaintiff  was  kicked,  beat,  bruised,  choked  or  wounded,  in 
the  act  of  so  putting  him  off  from  the  cars  as  aforesaid,  or  that  he 
was  damaged  thereby. 

The  plaintiff  replied  to  this  answer,  admitting  that  he  got  on 
the  car  without  first  paying  his  fare ;  but  denies  all  other  affirma- 
tive allegations  in  the  answer.  A  trial  was  had  before  a  jury  at 
the  December  tenn  of  said  court  for  the  year  1871.  The  jury 
after  hearing  the  evidence  and  the  instructions  of  the  court,  found 
a  verdict  in  favor  of  the  plaintiff,  and  assessed  his  damages  at  the 
sum  of  $3,500.  The  defendant  in  due  time  filed  a  motion  for  a 
new  trial,  which  being  overruled,  it  excepted  and  appealed  to 
this  court. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  prove  that 
the  plaintiff  and  one  Carr,  on  the  nth  day  of  July,  1871,  in  the 
afternoon  or  evening  of  said  day,  went  to  the  town  or  station  of 
Calhoun  on  defendant's  railroad,  in  order  to  take  passage  from 
thence  to  Windsor,  another  station  on  said  road  about  eight  miles 
distant;  that  they  got  to  Calhoun  sometime  before  the  train  pass- 
ing in  the  direction  of  Windsor  arrived ;  that  they  had  made  an 
attempt  to  purchase  tickets  to  Windsor,  but  the  ticket  agent  was 
busy  and  they  could  get  none ;  that  the  price  charged  for  fare 
from  Calhoun  to  Windsor  was  sixty  cents  when  paid  on  the  train, 
or  at  least  that  was  what  Carr  was  charged ;  that  the  plaintiff  had 
eighty  cents  in  money,  but  while  on  the  platform  just  as  he  got 
on  the  cars  he  lost  part  of  his  money,  so  that  after  he  entered  the 
car  he  only  had  thirty  cents ;  that  plaintiff  and  Carr,  when  the 
train  arrived,  went  into  the  car  and  took  seats  near  together; 
that  the  conductor  soon  came  along  to  collect  the  fare  from  pas- 
sengers ;  that  plaintiff,  after  searching  his  pockets,  told  the  conduc- 
tor that  he  had  dropped  part  of  his  money  on  the  platform,  or  near 
the  platform,  just  as  he  got  on  the  train,  and  that  he  only  had 
thirty  cents  left ;  that  the  conductor  then  pulled  the  bell  rope, 
telling  plaintiff  that  game  had  played  out ;  that  the  conductor 
seemed  at  once  to  get  excited.     Plaintiff  told  him  not  to  get 
excited,  that  his  companion,  Carr,  had  money,  and  he  would  get 
money  from  him  to  pay  his  fare ;  that  Carr  then  gave  the  con- 
ductor twenty-five  cents  in  addition  to  the  thirty  cents  given  him 
by  plaintiff;  that  the  fare  from  Calhoun  to  Windsor  was  fifty 
cents,  or  was  so  contended  by  plaintiff.     The  conductor  then 


464:  AMERICAN  Negligence  Cases. 

caught  plaintiff  by  the  throat,  called  others  to  his  aid,  pulled 
plaintiff  to  the  door  of  the  car;  that  plaintiff  resisted,  held  to  the 
seats  and  to  the  door  to  prevent  his  being  thrown  from  the  cars; 
that  the  plaintiff  at  the  door  expostulated  with  the  conductor, 
telling  him  that,  if  they  would  act  with  a  little  reason,  when  the 
cars  were  stopped  he  would  get  off ;  that  during  the  scufHe  both 
inside  and  outside  of  the  door  of  the  car,  the  conductor  struck 
and  kicked  plaintiff ;  that  the  cars  were  still  in  motion,  and  that 
Carr  had  offered  the  conductor,  while  they  were  engaged  in  put- 
ting plaintiff  off,  to  pay  whatever  might  be  necessary  to  pay  full 
fare  for  plaintiff,  and  that  Carr  had  requested  them  not  to  injure 
or  hurt  plaintiff,  as  he  had  a  large  family  to  support ;  that  Carr 
had  also  cautioned  plaintiff  not  to  let  go  and  fall  off  the  car,  as  if 
he  did  he  would  be  injured ;  that,  while  plaintiff  was  holding  onto 
the  railing  on  the  platform  of  the  car,  the  conductor  kicked  him 
violently  in  the  face. 

The  plaintiff  testified  that  the  kicks  in  his  face  fractured  his 
jaw-bone,  and  broke  out  some  of  his  teeth.  The  plaintiff, 
while  testifying,  was  asked  to  state  the  effect  the  treatment 
received  from  the  men  on  the  train  had  upon  his  health  up  to  the 
time  of  the  trial.  This  question  was  objected  to  by  the  defend- 
ant, because  the  plaintiff  was  not  competent,  and,  the  objection 
being  overruled,  he  at  the  time  excepted. 

The  evidence  further  tends  to  show  that  plaintiff  was  injured  in 
his  throat,  and  that  his  jaw  was  fractured ;  that  it  inflamed,  and 
had  to  be  lanced ;  and  that  portions  of  the  bones  were  scaled  off 
and  came  out,  and  that  it  is  still  unsound  and  will  likely  kill  him 
unless  an  operation  is  performed  and  other  parts  of  the  bone 
removed.  The  evidence  on  the  part  of  the  plaintiff  also  tended 
to  prove  that  he  was  put  off  from  the  cars  late  in  the  evening, 
when  there  was  no  station  or  house  on  the  road,  and  that  the 
same  conductor  is  still  retained  on  the  train  of  defendant. 

The  defendant  introduced  evidence  which  tended  to  prove  that 
plaintiff  had  paid  forty-five  cents  for  his  fare,  and  refused  to  pay 
any  more,  the  fare  being  sixty  cents ;  that  after  he  refused  to  pay 
any  more,  the  amount  paid  was  offered  back  to  him,  which  he 
refused  to  receive ;  that  the  money  was  placed  on  the  seat  by  him, 
the  cars  were  stopped,  and  plaintiff  was  put  off  by  the  conductor 
and  others,  who  came  to  his  assistance ;  that  plaintiff  resisted,  and 
that  it  took  some  force  to  get  him  off,  but  he  was  not  struck  or 
bruised  until  he  was  off  of  the  cars ;  that  after  plaintiff  was  put  off 
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from  the  cars,  he  held  to  the  railing  on  the  platform  and  grabbed 
at  the  conductor's  face,   caught  and  tore  the  conductor's  hat, 
I  when  the  conductor  kicked  at  him ;  that  when  plaintiff  let  go  of 

the  raUing  he  fell  on  the  ground ;  and  as  he  got  up,  he  commenced 
gathering  earth  and  gravel  and  threw  it  at  the  conductor  and 
against  the  cars;  that  the  conductor  then  went  off  from  the  cars, 
when  he  and  plaintiff  had  a  scuffle,  when  plaintiff  was  thrown 
dourn  and  choked ;  he  then  promised  to  quit  throwing  at  the  con- 
ductor and  cars,  when  the  conductor  returned  to  the  cars,  and 
started  on  his  way ;  that  there  were  two  houses  in  sight  of  where 
plaintiff  was  left,  about  from  two  to  three  hundred  yards  distant. 
It  \%  not  shown  whether  the  houses  were  near  the  road  or  not.     It 
was  not  dark  when  plaintiff  was  ejected  from  the  cars.    The 
defendant's  evidence  in  other  respects  contradicted  the  evidence 
of  plaintiff.     At  the  close  of  the  evidence  the  court,  at  the  request 
of  the  plaintiff,  instructed  the  jury  as  follows: 

1st.  **If  the  jury  believe  from  the  evidence,  that  the  plaintiff 
paid,  or  offered  to  pay,  the  conductor  in  charge  of  the  train  when 
requested,  the  usual  fare  from  Calhoun  to  the  place  of  destina- 
tion, to  wit,  Windsor;  and  the  conductor  received  the  same,  or 
refused  to  receive  the  same,  and  forcibly  put  plaintiff  out  of  the 
car  without  lawful  provocation,  then  the  jury  will  find  for  the 
plaintiff  and  assess  the  damages  at  such  sum  as  they  from  the  evi- 
dence believe  will  compensate  plaintiff  for  the  injuries  sustained." 
2d.  "The  jury  are  further  instructed,  that  if  they  believe  from 
the  evidence,  that  the  defendant  by  its  conductor,  agents  or  serv- 
ants, unlawfully,  wrongfully  and  maliciously  put  the  plaintiff  out 
of  the  cars  and  off  the  train  of  said  defendant,  as  averred  in  the 
petition  of  said  plaintiff  in  this  cause,  then  in  addition  to  assessing 
damages  by  way  of  compensation  for  injuries  received  by  said 
plaintiff,  they  ma)'  assess  such  further  amount  by  way  of  exemplary 
damages  against  defendants,  as  the  jury  in  their  judgment  may 
see  proper,  not  exceeding  the  sum  of  five  thousand  dollars,  as 
claimed  in  plaintiff's  petition." 

3d.   "The  jury  are  further  instructed,  that  if  they  believe  from 

the  testimony  that  the  plaintiff  did  not  pay,  or  offer  to  pay,  the 

conductor  in  charge  of  the  train  his  fare  from  Calhoun  to  Windsor, 

or  place  of  destination,  and  refused  to  pay  the  same  on  being 

requested  so  to  do,  then  the  conductor  was  justified  in  putting 

plaintiff  off  the  train,  and  using  only  the  necessary  force  so  to  do,  at 

some  regular  station  or  near  some  dwelling  house  as  the  conductor 
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should  dect.  Yet  if  the  jury  iurther  believe  from  the  testi- 
mony, that  the  conductor  and  others,  agents  and  servants  of  the 
defendant,  acting  under  orders  from  the  conductor,  forcibly  put 
plaintiff  off  from  the  train,  and  in  so  doing  used  unnecessary  force, 
and  unnecessarily  beat,  kicked  and  bruised  plaintiff,  while  he  was 
on  the  train,  then  the  jury  will  find  for  the  plaintiff  and  assess  his 
damages  at  such  sum  as  they  from  the  evidence  believe  a  just 
compensation  for  injuries  sustained,  and  they  may  also  assess 
such  further  sum  as  exemplary  or  punitive  damages,  as  will  be  a 
warning  to  the  defendant  and  its  agents,  and  which  they  believe 
proper  under  the  evidence,  not  exceeding  the  sum  of  five  thousand 
dollars  sued  for  in  the  petition." 

4th.  '*If  the  jury  believe  from  the  evidence,  that  the  plaintiff 
paid,  or  offered  to  pay,  to  the  conductor  of  the  train  the  cus- 
tomary and  usual  fare  from  Calhoun  to  Windsor,  the  place  he 
designed  to  stop  at,  and  the  conductor  refused  to  receive  the 
same,  and  refused  to  give  plaintiff  reasonable  time  to  get  the 
money  out  of  his  pocket  or  from  his  friend  there  on  said  train,  with 
intent  to  pay  said  regular  and  usual  fare;  and  if  the  jury  believe 
from  the  evidence,  that  said  conductor,  agents  or  servants  of  said 
defendant,  maliciously  and  violently  put  said  plaintiff  out  of  the 
car  and  off  said  train,  then  the  defendant  is  liable  and  the  jury 
should  find  for  the  plaintiff." 

The  defendant  objected  to  said  instructions,  and  his  said  objec- 
tion to  each  of  said  instructions  being  overruled,  he  duly  excepted. 
The  court  then,  at  the  request  of  the  defendant,  instructed  the 
jury  as  follows: 

1st.  "The  court  chains  the  law  to  be,  that  if  any  passenger  on 
the  train  of  any  railroad  in  this  state  shall  refuse  to  pay  his  fare, 
or  shall  behave  in  an  offensive  manner,  or  shall  repeatedly  violate 
the  rules  of  the  company  owning  such  railroad,  it  shall  be  lawiul 
for  the  conductor  of  the  train,  and  the  servants  of  the  corporation, 
to  put  him  and  his  bs^^gage  out  of  the  cars,  using  no  unnecessary' 
force,  at  any  usual  stopping  place,  or  near  any  dwelling  house,  as 
the  conductor  shall  elect  on  stopping  the  train." 

2d.  "If  the  jury  find  from  the  evidence  that  the  plaintiff 
refused  to  pay  the  established  fare  when  first  requested  so  to  do 
by  the  conductor,  he  from  that  time  forfeited  his  right  to  longer 
remain  in  the  cars,  and  any  subsequent  offer  on  his  part  to  pay 
his  fare  would  not  in  law  compel  the  company  to  transport  him 
further." 


Carrier  of  Persons.  467 

3d.  ''If  the  jury  find  from  the  evidence  that  a  trespass  or 
an  assault  was  committed  on  the  person  of  the  plaintiff  by  the 
employees  of  the  defendant  after  said  plaintiff  had  been  ejected 
from  defendant's  cars,  the  said  employees  and  not  the  company 
are  responsible  for  the  loss  and  damages  resulting  therefrom.*' 

There  were  other  instructions  given  on  the  part  of  the  defendant, 
which  it  is  not  necessary  to  a  full  understanding  of  the  points 
arising  in  the  case  to  recite.  The  court  refused  the  following 
instructions  asked  for  on  the  part  of  the  defendant,  to  which  the 
defendant  saved  exceptions,  to  wit : 

1st.  "If  the  jury  find  from  the  evidence,  that  the  employees  of 
the  defendant,  in  ejecting  the  plaintifl  from  the  cars  for  the  non- 
payment of  his  fare,  wantonly  used  unnecessary  force,  they,  and 
not  the  company,  are  responsible  for  the  consequences." 

2d.  *'The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  plaintiff  was  hurt  by  the  effect  of  a  kick  given 
him  by  one  Hamilton,  who  was  a  conductor  on  the  cars  of 
defendant,  and  that  said  Hamilton  gave  him  said  kick  wilfully,  and 
of  his  own  free  will  and  accord,  then  the  defendant  is  not  responsi- 
ble for  any  injury  that  may  be  the  result  of  said  wilful  act,  and 
they  will  so  find." 

The  defendant  in  its  motion  for  a  new  trial  set  forth  as  causes 
therefor  all  the  usual  causes  set  forth,  as  well  as  the  rulings  of  the 
court  hereinbefore  excepted  to. 

The  points  presented  for  the  consideration  of  this  court  are  the 
following : 

First.  It  is  objected  by  the  defendant  that  the  court  improperly 
permitted  evidence  on  the  part  of  the  plaintiff,  tending  to  prove 
that  after  plaintiff  had  refused  to  pay  his  regular  fare,  and  the  con- 
ductor had  commenced  to  eject  him  from  the  car,  the  witness, 
Carr,  had  offered  to  pay  his  fare  for  him  ;  and  that  the  court  also 
erred  in  permitting  evidence  that  plaintiff  had  attempted  to  pur- 
chase a  ticket  before  he  entered  the  car. 

Second.  That  the  defendant  is  not  liable  for  the  acts  of  its 
ag^entSy  where  the  acts  were  not  done  in  the  line  of  their  duties, 
or  virhen  the  acts  done  are  malicious  or  oppressive. 

Third.  That  the  court  erred  in  instructing  the  jury  that  they 
were  authorized  to  find  exemplary  or  punitive  damages. 

The  evidence  tending  to  prove  that  Carr  had  offered  to  pay  the 
balance  claimed  by  the  conductor,  while  the  conductor  was  put- 
ting  or   attempting  to  put  plaintiff  off  from  the  train,  was  not 
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proper  evidence  to  show  that  plaintiff  was  from  that  time  entitled 
to  remain  on  the  car,  notwithstanding  his  refusal  to  pay  the  fare 
demanded  in  the  first  place,  and  the  court  so  instructed  the  juiy. 
And  it  is  not  pretended  that  the  evidence  tending  to  prove  that 
the  plaintiff  had  made  an  effort  to  procure  a  ticket  before  entering 
the  car  would  entitle  him  to  remain  on  the  cars  without  the  pay- 
ment of  his  fare.  The  instructions  of  the  court  also  contradict 
that  supposition ;  but  the  evidence  was  proper  to  show  the  good 
faith  of  the  plaintiff  in  entering  the  car,  and  as  being  a  part  of 
the  transaction  being  investigated  and  to  characterize  the  conduct 
of  all  of  the  parties  engaged,  and  it  was  evidently  for  this  purpose 
only  that  the  evidence  was  admitted,  which  is  plainly  indicated 
by  the  instructions  given  by  the  court.  The  jury  could  not  have 
been  misled  by  the  evidence. 

It  is  contended  by  the  defendant,  that  the  plaintiff  after  enter- 
ing the  car  refused  to  pay  his  fare,  and  thereby  became  a  wrong- 
doer, and  was  not  after  that  entitled  to  be  considered  as  a 
passenger,  and  was  therefore  a  stranger  to  defendant,  so  far  as  its 
duties  were  concerned,  and  that  if  the  servants  of  the  plaintiff  in 
putting  him  off  of  the  cars  under  such  circumstances  did  wilfully 
and  maliciously  strike  or  injure  him,  defendant  is  not  liable  for 
such  wilful  acts.  That  the  conductor  of  the  train  had  a  right  to 
put  plaintiff  off  from  the  train  in  a  proper  manner,  if  he  refused 
to  pay  his  fare,  there  can  be  no  doubt,  if  it  was  done  in  a  prudent 
manner.  The  authority  is  given  by  statute.  Our  statute  con- 
cerning Railroad  Corporations  provides  as  follows:  "If  any  pas- 
senger shall  refuse  to  pay  his  fare,  or  shall  behave  in  an  offensive 
manner,  or  by  repeated  violations  of  the  rules  of  the  company,  it 
shall  be  lawful  for  the  conductor  of  the  train  and  the  servants  of 
the  corporation  to  put  him  and  his  baggage  out  of  the  cars,  using 
no  unnecessary  force,  at  any  usual  stopping  place,  or  near  any 
dwelling-house,  as  the  conductor  shall  elect,  on  stopping  the 
train."     (i  Wagn.  Stat.  307,  §  28.) 

This  statute  gives  the  authority  to  eject  a  passenger  from  the 
cars  who  refuses  to  pay  his  fare,  and  directs  the  manner  in  which 
it  shall  be  done,  and  places  the  matter  within  the  line  of  the 
duties  of  the  conductors  of  the  train,  and  there  can  be  no 
doubt  in  reference  to  the  liability  of  t-he  company  for  any  injury 
which  might  result  to  a  passenger  from  the  negligent  or  improper 
manner  in  which  the  conductor  should  perform  the  duty. 
But  it  is  insisted  that  for  wilful  or  malicious  injuries  inflicted  by 
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the  conductor  in  the  performance  of  this  duty  or  right  the  com- 
pany is  not  liable.     I  do  not  think  that  this  position  is  tenable. 
Corporations  only  act  by  agencies,  and  whatever  their  agents  do 
within  the  scope  of  their  authority  is  really  the  act  of  the  cor- 
poration ;  and  if  the  agents,  in  acting  within  the  scope  of  their 
authority,  act  in  a  wilful  or  malignant  manner  and  damage  ensues, 
they  are  certainly  responsible,  and  particularly  in  cases  where 
they  are  acting  with  reference  to  those  to  whom  the  corporation 
are  under  obligations  hy  law  to  treat   in  a  different  manner. 
Hence  it  has  been  frequently  held  that  a  conductor  on  a  train 
on  a  railroad  is  acting  within  the  scope  of  his  authority  when 
putting  persons  off  the  cars  who  fail  to  pay  their  fare,  and  if  while 
doing  so  he  act  in  a  wilful  and  malicious  manner  and  injury  thereby 
occur,  the  railroad  company  is  liable  therefor.     Kline  v.  Central 
Pacific  R.  R.,  37  Cal.  400  (i);  Moore  v.  Fitchburg  R.  R.  Co.,  4 
Gray,  465  (2);  Penn.  R.  R.  Co.  v.  Vandiver,  42  Penn.  St.  365  (3); 
Weed  V,  Panama  R.  R.  Co.,   17  N.  Y.  362(4);  Philadelphia  & 
Reading  R.  R.  Co.  v.  Derby,  14  How.  U.  S.  468  (5);  Goddard 
V.  Grand  Trunk  R.  R.  Co.,  Am.  Law  Reg.  (Jan.  1871)  p.  17  (6). 
It  is  further  contended  by  the  defendant,  that  from  the  evidence 
in  this  case  the  injuries  of  which  the  plaintiff  complains,  if  com- 
mitted by  the  conductor  of  the  train  of  defendant,  were  committed 
in  a  difficulty  and  encounter  between  the  conductor  and  plaintiff 
after  he  was  ejected  from  the  car,  which  was  brought  about  by 
the  fault  of  plaintiff  and   wholly   unconnected  with  the  act  of 
the  agents  of  defendant    in    ejecting    plaintiff    from    the    car, 
and    that    therefore    the    defendant    is   not   responsible   there- 
for.    It  is  a  sufficient  answer  to   this  to  state,  that  upon  this 
subject  the  evidence  is  conflicting,  and  the  question  as  to  when 
the  injuries  were  inflicted,  whether  on  the  cars  or  after  the  plain- 
tiff was  off  the  cars,  was  properly  submitted  to  the  jury,  and  we 
cannot  interfere  with  their  finding  on  that  subject. 

The  only  remaining  question  presented  for  our  consideration  is 
as  to  the  propriety  of  the  instruction  given  by  the  court,  by 
which  the  jury  are  told  that,  if  the  conductor  and  agents  of 

1.  See  this  case  reported  in  this  vol-         4.  See  this  case  reported  with   the 
nme,  p.  58,  ante.  New  York  cases  in  this  volume,  post, 

2.  See  note  of  this  case  on  p.  416,  5.  See  this  case  reported  with  the 
^'»^-  *  United  States  cases  in  this  volume./w/. 

3.  See  this  case  reported  with  the  6.  Goddard  v.  Grand  Trunk  R*y 
Pennsylvania  cases  in  this  volume,  Co.,  57  Me.  202,  is  reported  in  this  vol- 
Post.  ume,  p.  316,  ante. 
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defendant  wrongfully  and  maliciously  put  the  plaintiff  out  of  the 
car,  in  such  case  they  might,  in  addition  to  compensation  for  the 
injuries  received,  assess  such  further  amount  by  way  of  exemplary 
damages,  as  they  in  their  judgment  might  deem  proper,  not 
exceeding  the  amount  sued  for.  This  presents  a  question  of 
more  difficult  solution.  The  law  is  now  settled  in  this  State  at 
least,  and  in  most  of  the  courts  of  the  different  States,  that  in 
actions  of  tort,  when  the  damages  complained  of  have  been  wil- 
fully, maliciously  or  wantonly  committed,  the  plaintiff  may 
recover  exemplary  or  punitive  damages. 

In  the  case  of  McKeon  v.  Citizens  Railway  Co.,  42  Mo.  79  (i), 
it  was  doubted  whether  exemplary  damages  could  be  recovered 
in  any  case;  but  from  this  view  of  the  law  Judge  Wagner  dis- 
sented. In  a  later  case  decided  in  this  court,  Buckley  v,  Knapp, 
48  Mo.  152,  the  right  to  recover  exemplary  damages  in  actions 
for  wilful  and  malicious  wrongs  was  fully  discussed  and  the 
authorities  fully  reviewed,  and  the  right  to  recover  exemplary- 
damages  fully  sustained  and  upheld.  See,  also,  Sedg.  Meas. 
Dam.  520.  This  rule  is,  however,  subject  to  some  qualifications. 
One  of  these  qualifications  is,  that  a  principal  cannot  in  general 
be  compelled  to  pay  exemplary  damages  for  the  fault  of  his  agent, 
if  it  be  neither  ratified  nor  authorized  by  the  principal ;  but  slight 
acts  of  ratification  will  generally  be  sufficient.  In  the  case  of 
Goddard  v.  The  Grand  Trunk  Railway  Co.,  before  referred  to, 
where  the  brakeman  on  the  cars  assaulted  and  grossly  insulted  a 
passenger,  it  was  held  that  the  mere  retention  of  the  brakeman 
by  the  company,  after  it  was  informed  of  the  conduct  of  the 
brakeman,  was  a  sufficient  ratification  of  the  act,  and  that  puni- 
tive damages  were  recoverable.  In  the  State  of  Mississippi  it 
seems  to  be  held,  that  railroad  companies  are  liable  for  exemplary- 
damages  for  the  wanton  and  malicious  acts  of  their  agents,  and  in 
the  State  of  Kentucky  the  same  rule  is  adopted.  Bawser  v.  Lane, 
3  Mete.  311. 

The  only  way  in  which  corporations  can  act  in  the  commission 
of  wrong  or  otherwise,  is  by  and  through  their  agents.  The  acts 
of  their  agents  within  the  scope  of  their  authority  are  their  acts, 
and  it  would  seem  that  there  could  be  no  good  reason  why  they 
should  not  be  responsible  for  the  acts  of  their  agents  in  the  dis« 
charge  of  their  duties,  when  performed  in  a  wanton  and  malicious 
manner,  just  as  if  the  act  had   been   done   by   the   corporation 

I.  McKeoD  V.  Citizens*  R'y  Co.,  42  Mo.  79,  is  reported  in  4  Am.  Ncg.  Cas.  471, 
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itself.    In  fact  the  act  of  the  agent  is  the  act  of  the  corporation, 

and  in  this  case  the  evidence   shows  that  the  conductor,  who 

committed  the  wanton  acts  out  of  which  the  damages  accruedi 

was  at  the  time  of  the  trial  retained  by  and  is  still  in  the  employ 

of  the  defendant.     It  will  be  seen  that  the  issues  of  fact  in  this 

case  were  most  liberally  on  the  part  of  the  defendant  submitted 

to  the  jury  by  the  instructions  given  by  the  court,  and  that  the 

instructions  refused,  with  the  foregoing  view  of  the  case,  were 

properly  refused. 

The  judgment  will  be  affirmed.     The  other  judges  concur. 


BRILL  V.EDDY  ETAL. 

Supreme  Courts  Missouri^  -^^^yy  ^^93' 
[Reported  in  115  Mo.  596.] 

BOY  EJECTED  FROM  MOVING  TRAIN.  —  Where  a  boy  who  had  climbed 
upon  a  train  was  injured  in  being  ejected  therefrom,  while  the  same  was 
in  motion,  the  railroad  company  was  liable  for  failure  of  its  servant  to 
remove  such  trespasser  with  ordinary  care. 

POLICE  OFFICER  IN  SERVICE  OF  RAILROAD  COMPANY.  —  Where  the 
servant  was  also  a  police  officer,  one  of  his  duties  being  to  keep  boys  off  the 
cars,  the  fact  that  he  was  a  police  officer  did  not  relieve  the  company,  as  he 
was  their  paid  servant,  and  was  engaged  in  enforcing  ihe  company's  rules 
and  regulations  at  the  time  of  the  accident  to  plaintiff. 

Appeal  from  Pettis  Circuit  Court.    The  facts  appear  in  the 
opinion.    Judgment  affirmed. 

Jackson  &  Montgomery,  for  appellants. 

W.  S.  Shirk  and  Sangree  &  Lamm,  for  respondent. 

Blacky  P.  J* — The  plaintiff,  a  minor  suing  by  his  next 
friend,  brought  this  action  against  the  defendants,  who  are  the 
receivers  of  the  Missouri,  Kansas  and  Texas  Railway  Company. 
to  recover  damages  for  the  loss  of  an  arm.  The  chief  complaints 
made  in  this  court  are,  first,  that  there  is  no  evidence  of  negli- 
gence on  the  part  of  McMahan;  second,  if  McMahan  was  guilty  of 
negligence  the  defendants  are  not  liable  because  he  was  acting  in 
the  capacity  of  a  police  officer. 

The  evidence  bearing  on  the  first  complaint  is  in  substance  this : 

7*he  yards  of  the  railroad  company  extend  from  Third  to  Eleventh 

>feets  in  the  city  of  Sedalia.     Various  repair  shops  are  located 

^n^rein,  and  a  large  number  of  men  are  engaged  in  the  shops  and 
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yards  in  repairing  disabled  cars.  The  main  and  several  side  or 
switch  tracks  run  north  and  south  through  the  yards.  Broadway 
or  Eighth  street  runs  east  and  west  and  crosses  the  3rards.  John 
McMahan  was  employed  by  defendant  as  day  watchman  at  and 
for  a  long  time  prior  to  the  accident,  and  it  was  his  duty  to  keep 
boys  out  of  the  yards  and  away  from  the  cars.  While  standing 
in  Broadway  near  the  place  where  the  tracks  cross  that  street,  he 
saw  the  plaintiff  and  three  or  four  other  boys  hanging  to  the  cars 
of  a  freight  train  going  south.  It  seems  the  plaintiff  and  the 
other  boys  got  on  the  cars  at  the  north  end  of  the  yards.  Some 
of  the  witnesses  say  the  train  was  moving  at  the  rate  of  ten  miles 
per  hour,  but  other  evidence  tends  to  show  that  it  was  moving  at 
a  much  less  rate  of  speed.  McMahan  stepped  forward  so  the 
train  would  pass  close  to  him.  All  the  bo3rs  except  the  plaintiff 
saw  him  and  at  once  jumped  down  and  ran  away.  The  plaintiff 
had  one  foot  on  the  lower  step  of  a  ladder  attached  to  the  front 
end  of  a  car,  and  held  on  by  grasping  the  upper  rounds  with  his 
face  to  the  car.  The  proof  is  all  to  the  effect  that  he  did  not  see 
McMahan  and  that  the  latter  gave  the  boy  no  warning.  McMahan 
had  but  one  arm.  The  witness  Brown  who  saw  the  whole  trans- 
action testified :  McMahan  got  his  arm  partly  around  the  boy, 
not  clear  around  him,  but  just  far  enough  to  jerk  him  loose;  the 
boy  fell  down  under  the  car;  McMahan  made  a  grab  for  him  and 
got  him  up  when  he  fell  back;  McMahan  made  a  second  attempt 
to  get  the  boy,  but  did  not  get  him  in  time  to  save  his  arm. 
Several  other  witnesses  testified  that  McMahan  jerked  the  boy 
loose  as  the  cars  passed  and  that  the  boy  fell  or  was  knocked 
under  the  car.  McMahan  testified  as  follows:  "When  the  boy 
got  close  to  me  he  let  loose  and  jumped  off  and  in  doing  so  struck 
me ;  the  force  of  the  moving  car  threw  him  against  me  as  he  fell ; 
I  attempted  to  catch  him,  but  he  twisted  around  and  fell ;  the  axle 
of  the  wheels  struck  him  and  turned  him  over,  and  I  made  a 
second  grab  for  him ;  the  front  wheel  of  the  back  truck  ran  over 
his  arm." 

A  city  ordinance  read  in  evidence  made  it  a  misdemeanor  for  a 
boy  under  the  age  of  eighteen  years  to  hang  to  a  moving  car. 
The  boy  testified  that  he  knew  it  was  wrong  to  ride  on  the  car, 
that  he  knew  McMahan  was  a  policeman,  and  that  he  had  been 
warned  to  keep  away  from  the  cars. 

The  boy  was  beyond  all  doubt  a  wrongdoer  and  a  trespasser  at 
the  time  of  the  accident,  and  he  took  upon  himself  all  risks  and 
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dangers  arising  from  the  act  of  riding  on  the  car.  Being  a  tres- 
passer, McMahan,  as  the  servant  of  the  defendants,  had  a  right 
to  put  him  off.  Though  McMahan  had  this  right,  still  he  was  in 
duty  bound  to  use  ordinary  care  in  removing  the  boy  from  the 
car.  For  injuries  to  the  boy  arising  from  the  want  of  such  care 
the  defendants  are  liable.     I   Shear.  &  Redf.  on  Neg.  (4th  ed.) 

§89. 

The  question  then  is  whether  the  evidence  tends  to  show  the 
want  of  such  care.     According  to  the  evidence  of  McMahan,  he 
was  in  no  way  to  blame ;  but  there  is  much  evidence  to  the  con- 
trary.   That   produced    by   the   plaintiff   is   to   the   effect   that 
McMahan  pulled  or  jerked  the   boy  off  while  the  car  was  in 
motion;  that   McMahan  was  a  cripple,  and  therefore  unable  to 
handle  the  boy  with  care.     It  stands  conceded  that  the  boy  had 
no  notice  or  warning  whatever.     There  is  no  doubt  that  the  boy 
struggled  when  McMahan  took  hold  of  him,  and  it  may  be  but 
for  his  struggling  he  would  not  have  been  injured,  but  McMahan, 
as  a  reasonably  prudent  man,  must  have  known  that  the  boy 
would  offer  some  resistance  when  grasped  without  warning.     To 
take  the  boy  from  the  moving  car  under  the  circumstances  here 
disclosed  was  a  dangerous  undertaking,  and  the  court  did  not  err 
in  submitting  the  issue  of  negligence  to  the  jury. 

It  follows  from  what  we  have  said  that  the  fact  that  the  boy 
was  a  trespasser  will  not,  as  a  matter  of  law,  defeat  a  recovery. 
There  is  certainly  no  other  circumstance  in  evidence  from  which 
the  court  could,  as  a  matter  of  law,  declare  the  boy  guilty  of  con- 
tributory negligence.  The  demurrer  to  the  evidence  was  therefore 
property  overruled. 

The  evidence  on  the  other  issue  discloses  the  following  facts ; 

Some  three  or  four  months  before  the  accident  the  mayor  of  the 

city  of  Sedalia,  at  the  request  of  some  of  the  railroad  officials, 

appointed  McMahan  a  special  policeman.     The  appointment  was 

in  writing,  signed  by  the  mayor.     McMahan  had  been  appointed 

for  a  like  purpose  and  in  a  like  manner  in  the  spring  of  every  year 

for  a  period  of  eight  or  nine  years.     During  all  that  time  he  was 

employed  by  the  railroad  company  as  a  watchman  until  it  passed 

into   the  hands  of  the  receivers,  and  then  by  them.     He  wore  a 

policeman's  star,  but  he  did  not  wear  the  uniform  prescribed  for 

regular   police  officers  and  did  not  report  to  any  city  officer.     It 

seems  lie  had   made  some  arrests  prior  to  his  last  appointment. 

During  the  eight  or  nine  years  it  was  his  duty  to  keep  trespassers 
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out  of  the  yards,  to  prevent  persons  from  interfering  with  the 
men  while  at  work,  to  see  that  the  shops  were  properly  closed  at 
night  and  to  cany  the  shop  mail.  It  was  also  his  duty  to  drive 
boys  out  of  the  yards  and  keep  them  off  the  cars. 

The  ordinance  above  mentioned  provides  that  any  minor  under 
the  age  of  eighteen  years  who  shall,  without  authority  to  do  so, 
climb  upon,  enter  or  hang  to  any  car  while  in  motion,  shall  be 
deemed  guilty  of  a  misdemanor;  and  by  another  ordinance  it  is 
provided  that  the  police  officers  shall,  without  warrant,  arrest  any- 
one found  guilty  of  violating  the  city  ordinances. 

It  is  no  uncommon  thing  for  corporations  and  individuals  to 
employ  duly  appointed  police  officers  to  watch  their  property; 
and  if  such  an  officer  so  employed  make  an  arrest  for  disorderly 
conduct,  the  presumption  is  that  he  acted  in  his  official  capacity 
as  the  agent  of  the  State,  and  not  as  the  agent  of  his  employer. 
Being  an  officer  whose  duties  are  prescribed  by  law,  it  should  be 
presumed,  until  the  contrary  is  made  to  appear,  that  his  employ- 
ment contemplates  only  the  exercise  of  such  powers  as  the  law 
confers  upon  him.  2  Wood's  Railway  Law,  121 2;  Tolchester 
Beach  Improvement  Co.  ».  Steinmeier,  20  Atl.  Rep.  188;  Jardine 
V.  Cornell,  14  Atl.  Rep.  590.  The  presumption  is,  however,  one 
of  fact,  and  it  may  be  shown  that  in  making  the  arrest  he  acted 
under  orders  of  his  employer,  in  which  event  the  employer  would 
be  liable  for  the  unlawful  acts  of  the  officer.  Under  the  ordinance 
before  mentioned,  McMahan,  as  a  police  officer,  had  a  right  to 
arrest  the  boy  on  view  for  hanging  to  the  car;  and  if  the  evidence 
tended  to  show  that  he  committed  the  negligent  act  when  making 
or  attempting  to  make  an  arrest,  it  would  follow  from  what  has 
been  said  that  the  question  whether  he  acted  under  the  orders  of 
defendant  or  their  authorized  agent  would  be  one  for  the  jury. 

But  there  is  no  such  evidence.  His  evidence  as  well  as  all  the 
circumstances  in  the  case  show  that  he  did  not  intend  to  arrest 
the  boy.  His  only  purpose  was  to  take  the  boy  off  the  car  and 
to  drive  him  out  of  the  yards,  a  thing  not  within  the  line  of  his 
duties  as  a  police  officer,  but  a  duty  devolved  upon  him  by  the 
defendants.  He  was  their  paid  servant,  and  as  such  charged  with 
the  performance  of  duties  other  than  those  pertaining  to  the  office 
of  a  policeman.  At  the  time  of  the  accident  he  was  engaged  in 
enforcing  the  rules  and  regulations  prescribed  by  the  defendants. 
In  attempting  to  remove  the  boy  from  the  car  he  was  not  doing, 
or  intending  to  do,  any  act  devolved  upon  him  as  an  officer  of  the 
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law,  and  the  fact  that  he  had  been  appointed  a  special  policeman 
has  nothing  whatever  to  do  with  this  case. 

With  this  conclusion  it  is  not  necessary  to  discuss  the  refused 
instnictions  relating  to  this  branch  of  the  case ;  nor  is  it  necessary 
to  consider  the  question  made  by  counsel  for  the  plaintiff  that 
McMahan  was  not  a  police  officer  because  he  gave  no  bond  and 
his  appointment  by  the  mayor  was  not  confirmed  by  the  city 
council. 

Th^  defendants,  on  the  cross-examination  of  the  father  of  the 
plaintiff,  offered  to  show  by  him  that  he  had  been  notified  that 
the  boy  was  in  the  habit  of  climbing  upon  the  cars,  and  to  keep 
the  boy  away,  and  that  he  had  told  the  boy  to  stay  away  from  the 
yards,  which  evidence  the  court  excluded.  This  is  an  action 
by  the  boy,  and  not  the  father,  and  the  negligent  omission  of 
the  father  to  keep  the  boy  away  from  the  yards  cannot  be 
imputed  to  the  boy.     Winters  v.  Railroad,  99  Mo.  510. 

The  offer  to  show  that  the  father  told  the  boy  to  stay  away 
might  have  some  bearing  on  the  defense  of  contributory  negli- 
gence, so  far  as  to  show  that  the  boy  knew  it  was  dangerous  to 
cling  to  the  moving  cars.     We  think  the  judgment  should  not  be 
reversed  because  of  the  exclusion  of  this  evidence,  since  the  boy 
himself  testified  in  plain  and  distinct  terms  that  he  knew  it  was 
wrong  to  ride  on  the  cars,  and  that  he  had  been  driven  away 
from  the  yards  on  a  number  of  occasions.     With  this  evidence  of 
the  boy  before  the  jury,  the  defendants  could  not  have  been 
prejudiced  by  the  exclusion  of  that  of  the  father  on  the  same 
point. 
The  judgment  is  affirmed. 


FARBER  V.  MISSOURI  PACIFIC  RAILWAY 

COMPANY. 

Supreme  Courts  Missouri^  May,  iSqj. 
[Reported  in  ii6  Mo.  8i.] 

TRESPASSER  ON  FREIGHT  TRAIN.  —  Where  a  boy  was  a  trespasser  on  « 
freig^ht  train  and  was  alleged  to  have  been  forcibly  ejected  therefrom  by  a 
brakeman,  the  liability  of  the  railroad  company  to  him  for  injuries  is  not 
founded  on  the  law  of  common  carriers,  but  on  agency. 
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EJECTION  FROM  TRAIN  — PROOF  OF  AUTHORITY.  —  There  must  be 
proof  of  the  authority  vested  in  a  brakemao  to  remove  trespassers  from 
trains  (i). 


I.  Among  other  actions  relating  to 
Assaults  Upon  ajio  Ejection  of  Pas- 
sengers, ETC.,  in  Missouri^  are  the  fol- 
lowing: 

Meyer  v.  Pacific  R.  R.  Co.  (1867), 
40  Mo.  151  (action  for  damages 
for  death  of  person  alleged  to  have 
been  put  off  slowly  moving  train; 
judgment  for  plaintiff  reversed  on 
ground  of  erroneous  instruction  given 
for  plaintiff,  viz.:  that,  if  the  jury  be- 
lieve from  the  evidence  that  the  con- 
ductor was  about  to  put  the  plaintiff's 
intestate  off  the  cars,  it  was  his  duty 
first  to  stop  the  train  before  attempting 
to  do  so,  as  the  evidence  showed  that 
the  train  was  moving  slowly  and  it 
was  for  the  jury  to  determine  whether 
the  conductor's  act  was  negligent 
under  such  circumstances). 

GoETz  V.  Hannibal  and  St.  Joseph 
R.  R.  Co.  (1872),  50  Mo.  472  (railroad 
may  make  reasonable  regulations; 
half-fare  ticket  issued  at  ticket  office; 
conductor  refused  to  accept  same  with- 
out presentation  of  permit;  demand 
for  fare  and  ejection  of  plaintiff  from 
train  for  refusal  to  pay  same;  judg- 
ment for  plaintiff  reversed). 

Davis  v.  Kansas  City,  St.  Joseph 
AND  Council  Bluffs  R.  R.  Co.  (1873), 
53  Mo.  317  (refusal  to  surrender  ticket 
until  seat  in  railroad  car  is  furnished; 
plaintiff  subsequently  obtaining  seat 
but  refusing  to  pay  fare  for  whole  dis- 
tance; judgment  against  plaintiff). 

Malecek  v.  Tower  Grove  and 
Lafayette  R'y  Co.  (1874),  57  Mo.  17 
(assault  by  driver  of  street  car  upon 
passenger;  abusive  and  insulting  lan- 
guage; alleged  failure  of  plaintiff  to 
deposit  fare  in  box  in  car;  judgment 
of  Special  Term  for  plaintiff  for  $500 
affirmed,  and  judgment  of  General 
Term,  reversing  Special  Term,  re- 
versed). 

LiLLis  V.  St.  Louis,  Kansas  City  and 


Northern  R'y.  Co.  (1877),  64  Mo.  464 
(ejection  for  nonpayment  of  fare;  ten- 
der of  void  commutation  ticket;  right 
to  eject;  judgment  for  plaintiff  for 
$2,ooo  reversed). 

Brown  v.  Missouri,  Kansas  and 
Texas  R'y.  Co.  (1877),  64  Mo.  536 
(ejection  of  wife  of  person  traveling  on 
stock  pass;  refusal  of  conductor  to 
recognize  pass;  subsequent  payment 
of  fare  for  wife;  punitive  damages  not 
recoverable;  judgment  for  plaintiff, 
$750,  reversed). 

Brown  v.  Hannibal  and  St.  Joseph 
R.  R.  Co.  (1877),  66  Mo.  588  (action  for 
being  pushed  off  platform  of  moving 
freight  train  by  conductor;  judgment 
for  plaintiff  reversed  on  ground  of 
erroneous  instruction  as  to  certain  evi- 
dence). 

Hicks  v.  Hannibal  and  St.  Joseph 
R.  R.  Co.  (1878),  68  Mo.  329  (ejection 
of  female  passenger  and  two  infant 
children  from  train  at  station  short 
of  destination;  sick  from  exposure  at 
night  waiting  for  another  train;  puni- 
tive damages  recoverable;  judgment 
for  plaintiff  for  $500  affirmed). 

Logan  v.  Hannibal  and  St.  Joseph 
R.  R.  Co.  (1883),  77  Mo.  663  (ejeciion 
from  train;  boarding  wrong  train: 
passenger  refusing  to  pay  fare  may  be 
ejected  at  station  nearest  to  where 
train  is  permitted  to  stop;  exemplary 
damages  not  recoverable  where  con- 
ductor in  good  faith  ejects  person, 
using  only  such  force  as  necessary: 
judgment  for  plaintiff  for  $1,200  re- 
versed). 

ShulIr  v.  St.  Louis,  Iron  Mors- 
TAiN  AND  Southern  R'y  Co.  (1SS7).  92 
Mo.  339  (ejection  from  train  on  re- 
fusal to  pay  fare;  right  to  eject;  pres- 
entation of  one  ticket  for  two  fares; 
demurrer  to  plaintiff's  evidence  should 
have  been  sustained;  judgment  for 
plaintiff  for  $400  reversed). 
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Appeal  from  St.  Louis  City  Circuit  Court.     The  facts  appear 
in  the  opinion.    Judgment  affirmed. 
George  A.  Castleman  and  D.  C.  Webb,  for  appellant. 
H.  S.  Priest  and  H.  G.  Herbel,  for  respondent. 
Oanttf  P*  J.  —  This  action  was  commenced  on  the  13th  day 
of  September,  1888,  for  a  personal  injury  alleged  to  have  been 
caused  by  the  negligence  of  defendant  June  29,  1883.     To  avoid 
the  plea  of  the  statute  of  limitations,  it  is  averred  that  the  plaintiff 
was  a  minor  when  he  was  hurt  and  up  to  the  22d  day  of  August, 
1888. 

The  following  averment  states  the  pith  and  substance  of  plain- 
tiff's cause  of  action : 

"Plaintiff  states  that  on  the  29th  day  of  June,  1883,  he  was 

riding  on  the  cars  of  the  defendant,  propelled  and  drawn  by  a 

locomotive  of  the  defendant  on  the  said  road  of  defendant,  and 

that  the  defendant,  not  regarding  its  duty  in  that  behalf,  did  not 

use  due  care  in  causing  the  plaintiff  to  be  conveyed  over  their  said 

road,  and  conducted  itself  so  carelessly  and  improperly  in  that 

behalf  by  reason  of  the  careless  default  and  improper  conduct  of 

the  defendant  by  its  agents,  servants  and  employees,  in  the  course 

of  their  employment,  in  the  conveyance  of  plaintiff,  that  he,  the 

plaintiff,   in   the  night  time,  while  the  cars  were  moving  rapidly 

through  the  county  of  St.  Louis,  at  a  point  between  the  town  of 

Webster  and  the  town  of  Kirkwood,  was  violently  and  maliciously 

pushed,  dragged  and  expelled  from  the  cars  by  the  employees  and 

SLgenXs  of  defendant,  and  by  them  as  aforesaid,  cast  on  the  ground, 

SLtiA  plaintiff  fell  so  that  his  right  foot  was  in  front  of  the  wheels 


SiRA  V.  Wabash  R.  R.  Co.  (1893),  115 
Mo.   X27  (action  for  damages  for  rape 
committed  upon  a  female  passenger 
tyy  a.    male  passenger  after  the  female 
pSLSSCtkfS,^^  had  been  wrongfully  ejected 
iT€>tXk     SL    train;   railroad  company   not 
liable,  as  the  assault  upon  plaintiff  was 
fiol      cbe    direct    consequence    of    the 
'mroTkgf^^  ^t  of  the  conductor  in  eject- 
ing tier    fxom  train;  judgment  for  de- 
fcx%ilsLm  Aifirmed). 

BakKKK   w.  St.  Louis.  Iron  Moun- 

^A.1^  vi.>»'X>  Southern  R'y  Co.  (1894),  126 

j/l^,    X4.3     ^-ejection  from  moving  train ; 

^liXjL^l'v^         iJfcnguage      by     conductor; 

ail<?gecf    disorderly  conduct  of  passen- 


ger; judgment  for  plaintiff  for  $7,500 
reversed  on  the  ground  of  admission 
of  incompetent  evidence). 

Spohn  v.  Missouri  Pacific  R'y  Co., 
an  action  for  damages  for  threatened 
assault  upon  a  passenger  by  other  pas- 
sengers, is  placed  among  the  Alight- 
ing Cases  in  this  series,  as  the  injuries 
were  sustained  by  plaintiff  jumping 
from  a  moving  train.  This  is  an  im- 
portant case  and  was  before  the  Su- 
preme Court  of  Missouri  on  several 
occasions.  The  case  is  fully  reported 
in  its  several  appeals  in  4  Am.  Neg. 
Cas.  on  pages  564,  629,  718,  and  763  of 
that  volume. 
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of  the  cars  of  defendant  on  which  plaintiff  had  been  riding,  and 
said  defendant  ran  said  car  over  and  against  the  foot  of  said 
plaintiff,  cutting  off  three  toes  and  a  portion  of  the  other  toes, 
and  a  part  of  the  bottom  of  the  foot  of  plaintiff,  thereby  greatly 
bruising,  lacerating,  hurting  and  wounding  said  plaintiff,  and 
whereby  and  by  reason  of  the  improper  conduct  aforesaid  he 
became  sick,  sore,  lame  and  permanently  crippled,  etc.,*'  to  his 
damage  in  the  sum  of  $10,000. 

The  answer  was  a  general  denial  and  contributory  negligence. 
The  Circuit  Court  sustained  the  demurrer  to  the  evidence.  The 
plaintiff  assigns  as  errors  the  sustaining  of  the  demurrer,  and  the 
exclusion  of  certain  evidence  which  he  offered. 

With  the  exception  of  plaintiff's  father  and  Dr.  Ford,  whose 
evidence  related  only  to  the  nature  and  extent  of  the  injuries,  the 
plaintiff's  own  testimony  is  all  the  evidence  in  the  case,  and  as  the 
question  is  raised  as  to  its  sufficiency  to  justify  the  court  in  send- 
ing the  cause  to  the  jury,  it  is  deemed  best  to  incorporate  it  sub- 
stantially in  full. 

Plaintiff  testified  that  at  the  time  of  the  accident  he  was  at  work 
for  his  father  in  a  meat  market.  That  his  father  was  a  butcher ; 
that  he,  the  plaintiff,  was  sixteen  years  old ;  that  on  the  29th  day 
of  June,  1883,  he  and  another  boy,  named  Dillon,  got  on  a  freight 
train  of  the  Missouri  Pacific  Railway  going  to  Kirkwood.  It  was 
about  nine  o'clock  at  night.  The  two  boys  intended  to  go  to 
Kirkwood.  They  got  on  a  stock  car  loaded  with  lumber.  The 
car  had  slides  and  a  manhole  in  the  top  of  the  car,  and  they  got 
in  the  car  through  this  hole. 

**  We  got  into  the  car  in  a  space  of  six  or  eight  feet  in  the  end 
of  the  car  and  sat  there.  We  rode  some  ways,  and  we  came  close 
to  Webster,  and  the  brakeman  came  along,  and  dropped  his  light 
down  there  and  saw  us  sitting  there,  and  he  says :  '  Where  are 
you  going  ?  *  We  said,  *  To  Kirkwood.*  He  says  *  Come  out  of 
there, '  and  we  came  out  on  top  of  the  car,  and  he  says,  *  Have  you 
got  any  stuff?'  And  I  says,  '  Not  a  cent.*  He  says,  *  Have 
you  got  any  tobacco? '  And  I  says,  *  No.*  He  says,  *  Have  you 
got  any  pistol  or  a  knife,  or  anything  of  that  kind  ?  '  And  I  says, 
'  No,  sir. '  Then  he  says,  *  Walk !  *  I  told  him  we  would  get  off 
when  the  train  stopped,  and  he  says,  '  The  train  ain't  going  to 
stop,  and  you  get  right  off  here.*  About  this  time  we  were  pass- 
ing the  depot  at  Webster,  and  my  partner  and  I  were  afraid  to 
get  off.     The  train  was  running  between  eight  and  ten  miles  an 
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hour  and  I  walked  over  the  ladder,  and  the  brakeman  says,  *  Now 
get  down/  and  I  got  down  on  the  ladder,  and  I  says,  *  If  the  train 
stops  I  will  get  off,'  and  he  says,  *No,  you  get  off  anyhow.* 
I  told  my  partner  we  had  better  get  off,  and  he  went  to  the  next 
car  to  get  down  on  the  ladder  too.  Then  the  brakeman  came  to 
my  ladder  and  stepped  on  my  fingers  with  his  boots,  and  told  me 
to  get  off.  I  had  one  hand  holding  on  the  car,  and  he  says,  *  Now 
get  off/  I  was  afraid  to  get  off;  I  was  afraid  I  would  fall  in  the 
culvert,  and  I  said,  'Wait  until  the  train  slacks  up,'  and  he  says, 
'No,  you  get  off,*  and  he  stepped  on  my  fingers  again  with  his 
big  shoes,  and  I  could  not  stand  that  and  I  had  to  let  go,  and  I  fell 
alongside  of  the  track  where  there  was  a  tie  stuck  out  just  at  the 
end  of  the  walk,  and  my  foot  got  under  the  wheel  of  the  car,  and 
I  hallooed  that  I  was  hurt.  They  stopped  the  train,  and  came 
back,  and  got  me,  and  took  me  to  Kirkwood.'* 

The  plaintiff  then  testified  that  the  train  ran  over  his  small  toe, 
and  across  his  foot  just  below  the  instep.  It  peeled  off  all  the 
flesh  of  the  foot  and  left  nothing  but  the  skin.  The  plaintiff  said 
that  he  would  be  twenty-three  on  the  22d  of  August,  1890. 

Plaintiff  having  testified  that  a  brakeman  ejected  him  from  the 
train,  was  asked  this  question  by  his  attorney : 

"  Now  tell  the  jury  what  the  duties  of  a  brakeman  on  a  freight 
train  are?*' 

By  Mr.  Herbel,  attorney  for  the  defendant :     I  object  to  that, 
if  the  court  please. 
By  the  Court :    I  think  the  objection  well  taken. 
Q.  By  Mr.  Webb :    You  know  what  the  duties  of  a  brakeman 
on  a  freight  train  are?    A.  Yes,  I  think  I  know. 

By  Mr.   Herbel:    Wait  a  minute.     We  want  to  know  your 

source  of  knowledge,  what  your  experience  has  been.     A.  I  was 

told  by  either  the  brakeman  or  the  fireman. 

By  Mr.  Herbel :     I  object  to  his  stating  that,  as  incompetent. 

Q.   By  Mr.  Webb :    Are  you  acquainted  with  many  employees 

of  railroad  companies?    A.  Yes,  I  know  several  of  them. 

Q.  Of   the    Missouri    Pacific    Railroad    Company   especially? 
A.   I  know  employees  of  the  Missouri  Pacific,  yes,  sir. 

Q.    Have  you  seen  any  of  the  workings  of  the  employees  — 

what  they  do  and  what  their  business  is?    A.  Yes,  I  have  seen 

them  often  enough;  if  you  go  around  the  railroad  you  can  see 

them  at  any  time  at  the  levee,  and  at  any  place  you  can  see  them. 

Q.    You  know  what  their  general  duties  are?    A.  Yes,  sir. 
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Q.  Both  at  the  levee  and  at  the  depot,  and  on  the  trains? 
A.  Yes,  sir. 

Q.  Now  state  what  are  the  duties  of  a  brakeman? 

By  Mr.  Herbel :     I  object  to  that  as  incompetent. 

By  the  Court :  Objection  sustained.  To  which  action  of  the 
court  the  plaintiff  then  and  there  duly  excepted  at  the  time. 

By  Mr.  Webb:  Q.  Have  you  any  other  means  of  knowing 
what  the  duties  of  brakemen  are?  A.  Only  what  I  have  been 
told  and  what  I  have  seen. 

Q.  Wliat  experience  have  you  had  besides  seeing  them  about 
here?  A.  I  have  had  no  experience  only  what  I  have  seen  and 
what  I  have  heard  from  other  people. 

Q.  Wlio  have  you  heard  from?  A.  I  have  been  told  so  by 
different  railroad  men  4ibaut  these  duties^  w/iai  they  are  supposed 
to  be. 

Q.  Have  you  been  on  trains  when  they  were  working  and 
attending  to  their  business?    A  Yes,  sir. 

Q-   How  often?   A.  Not  very  often;  a  couple  of  timeSy  I  suppose. 

Q.  Have  you  had  any  conversation  with  these  railroad  men 
while  they  were  engrossed  in  business,  while  they  were  attending 
to  their  duties?  A.  Yes,  I  spoke  to  several  brakemen  several 
times  when  they  were  working;  and  very  often  I  would  go  to  the 
train  in  the  yard  and  get  on  and  ride  to  Grand  avenue. 

Q.  Have  you  often  gone  from  the  yards  on  the  train  out  to 
Grand  avenue?    A.  Yes,  sir. 

Q.  And  have  you  associated  with  these  men?  A.  Not  asso- 
ciated with  them.     No,  sir;  I  cannot  exactly  say  that. 

Q.  Have  you  been  riding  on  the  trains  with  them?    A.  Yes,  sir. 

Q.  Now  state  what  you  have  noticed  them  doing. 

Objected  to.  Objection  sustained.  To  which  action  of  the 
court  the  plaintiff  then  and  there  duly  excepted  at  the  time. 

Q.  While  riding  on  the  trains  with  these  men,  and  conversing 
with  them.  I  will  ask  if  you  have  noticed  their  habits  and  their 
actions  while  engaged  in  business?  A.  Yes,  sir.  I  have  seen 
them  put  other  people  off. 

By  Mr.  Herbel :     I  object  to  that. 

By  Mr.  Webb :  He  was  asked  how  he  had  any  knowledge  of 
the  rules  of  the  railroad  company.  I  want  to  know  how  he  knew 
that.  It  is  brought  out  by  the  question  of  Mr.  Herbel  that  he 
knew  he  would  be  removed  by  the  brakeman,  or  other  employee, 
if  he  did  not  get  off  the  car. 


Carrier  of  Persons,  481 

By  the  Court :  He  may  answer  how  he  knows. 
A.  When  I  was  going  to  school  I  was  around  the  railroad  yards 
and  saw  it  every  day,  that  the  brakeman  put  men  off.  They  put 
boys  off,  and  men  too,  who  jumped  on  the  train.  I  suppose  they 
were  trying  to  steal  a  ride,  and  they  would  put  them  off.  That 
is  how  I  know  it. 

Q.  That  is  a  matter  that  arose  from  your  experience,  that  any- 
body might  obtain  that  goes  around  a  railroad  yard  and  sees  it? 
A.  Yes,  sir. 

Q.  He  sees  brakemen  remove  trespassers  and  persons  getting 
on  the  train?    A.  Yes,  sir. 

Q.  It  is  a  matter  of  universal  knowledge  of  anybody  who 
observes  the  workings  of  a  railroad?    A.  Yes,  sir. 

Q.  I  will  ask  you,  Mr.  Farber,  whether  each  brakeman  has 
charge  of  the  entire  train,  and  what  their  duties  are? 

Objected  to.  Objection  sustained.  To  which  action  of  the 
court  the  plaintiff  then  and  there  duly  excepted  at  the  time. 

This  was  all  the  evidence  in  chief  offered  by  plaintiff,  as  to  the 
cause  of  his  injury,  except  that  in  answer  to  a  question  from  the 
court  he  said  he  was  hurt  just  above  the  station  at  Webster. 
The  platform  there  is  one  hundred  and  fifty  to  two  hundred  feet 
long,  and  he  was  hurt  at  the  end. 

On  cross-examination  he  testified  that  it  was  a  dark  night  when 

he  got  on  the  car;  that  he  and  his  friend,  Dillon,  got  on  the  car 

to  steal  a  ride.     He  didn't  pay  any  fare,  and  did  not  intend  to. 

His  purpose  in  going  to  Kirkwood  was  to  get  peaches  and  go 

fishing  the  next  day.     That  he  knew  he  must  hide  himself  from 

the  employees  on  the  train  in  order  to  be  carried  on  it.     The  car 

was  an  ordinary  stock  car,  loaded  with  lumber.     He  climbed  up 

the  brakeman's  ladder  and  entered  through  a  manhole  on  top  of 

the  car.     There  was  a  space  of  eight  feet  square  not  occupied 

by  the  lumber.     There  were  no  lights  on  the  train.     He  admitted 

that  he  had    been  arrested  on   various   occasions   for   different 

oifenses ;  that  just  prior  to  this  trial,  he  was  arrested  at  the  instance 

of   his  father,   because  he  would   not  give  up  the  keys  to  his 

father's  butcher  shop,  which  was  being  pilfered  by  somebody. 

I.    The  petition  does  not  allege  that  plaintiff  was  a  passenger  on 
defendant's  train  when  he  was  ejected.     It  simply  avers  that  he 
was    riding  on  the  car  of  defendant,  and  that  its  servants  in  the 
course  of  their  employment  violently  pushed  him  off. 

The  evidence  conclusively  shows  that  he  was  not  a  passenger. 
Vol.  VIII  — 31 
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eitlur  far  hire  or  by  invitation  or  sufferance  of  the  servants  of 
defendant.  He  testified  that  he  boarded  the  train  in  the  night 
without  the  knowledge  of  the  conductor  or  other  employees  on 
the  train.  It  was  a  freight  train,  not  designed  for  the  transporta- 
tion of  passengers.  Moreover,  he  distinctly  testified  that  he 
intended  to  steal  a  ride,  and  purposely  hid  himself  in  a  car  loaded 
with  lumber,  knowing  that  he  would  not  be  permitted  to  ride  if 
his  presence  was  discovered.  In  this  respect,  then,  this  case 
differs  materially  from  those  cases  where  the  injured  party  was  a 
passenger.     Flower  c.  Railroad,  69  Pa.  St.  210. 

That  relation  of  itself  places  the  carrier  under  the  obligation  to 
carry  the  passenger  safely  and  properly  and  treat  him  respect- 
fully ;  and  holds  him  responsible  for  the  conduct  of  his  servants, 
to  whom  he  entrusts  the  performance  of  his  duty.  He  is  bound 
to  protect  his  passengers  from  violence  and  insults  by  strangers 
and  co-passengers,  and,  afortioriy  against  the  violence  and  insults 
of  his  own  servants.  Goddard  v.  Railroad,  57  Me.  202  (i); 
Bryant  v.  Rich,  106  Mass.  180(2);  Craker  v.  Railroad,  36  Wis. 
657;  Shirley  If.  Billings,  8  Bush,  147(3);  Railroad  v.  Flexman, 
103  111.  546  (4).  But  here  the  defendant  owed  plaintiff  no  duty  of 
care  by  reason  of  any  special  relation  assumed  or  existing  between 
him  and  the  company,  save  that  it  would  not  wilfully  or  recklessly 
injure  him  after  discovering  him  on  the  train. 

The  contention  of  counsel  for  plaintiff  that  the  defendant's  rail- 
way was  a  public  highway,  and  that,  therefore,  he  was  authorized 
to  ride  on  its  cars  without  its  consent,  and  without  the  payment 
of  fare,  cannot  be  tolerated  for  a  moment,  and  has  been  expressly 
repudiated  by  this  court  in  Hyde  v.  Railroad,  no  Mo.  272, 
where  it  was  said:  "  The  declaration  in  the  Constitution  that 
railways  in  this  State  are  'public  highways*  (Constitution,  1875, 
art.  12,  §  14),  in  the  connection  in  which  it  appears,  obviously 
was  not  intended  to  throw  them  open  as  thoroughfares  for  pedes- 
trians. Its  object  was  to  lay  a  foundation  for  certain  kinds  of 
legislative  regulation  of  railways,  but  not  to  change  the  nature  of 
the  use  of  railroad  property,  or  to  divert  it  from  the  general  pur- 
poses for  which  it  was  designed."  Nor  is  it  in  any  sense  a  warrant 
to  use  the  cars  of  a  railway  company  without  the  payment  of 

1.  S«e  this  case  reported  in  this  vol-  3.  See  note  of  this  case  oa  p.  994, 
ume,  p.  316,  ante.  anU, 

2.  See  this  case  reported  in  this  vol-  4.  See  this  case  reported  in  this  vol- 
ume, p.  392,  ante.  ome,  p.  181,  ante. 
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reasonable  tolls,  and  in  defiance  of  the  management  and  regula- 
tion of  the  company. 

In  Whitehead  v.  Railroad,  99  Mo.  263,  Black,  J.,  speaking 
for  the  whole  court,  said :  "There  can  be  no  doubt  but  a  railroad 
company,  being  a  carrier  of  freight  and  of  passengers,  may  use 
separate  trains  for  freight  and  for  passengers,  and  may  exclude 
freight  from  one,  and  passengers  from  the  other."  Railroad  Co. 
V,  Bartram,  1 1  Ohio  St.  459;  Dunn  v.  Railroad,  58  Me.  187. 

The  claim  of  the  appellant  is  utterly  without  merit,  and  if  per- 
mitted would  result  in  utter  confusion,  and  destroy  the  efficiency 
of  the  railroads  in  their  service  as  the  great  public  carriers,  both 
of  freight  and  passengers. 

II.  It  being  then  an  uncontroverted  fact  that  plaintiff  was  wrong- 
fully, and  without  any  lawful  right  whatever,  on  the  train,  the 
liability  of  the  defendant  to  him  for  an  injury  he  may  have 
received  is  not  founded  upon  the  duty  and  obligations  imposed 
by  the  law  of  common  carriers,  but  is  referable  to  the  law  of 
agency. 

It  was  said  in  Snyder  z/.  Railroad,  60  Mo.  413,  that  "it  is  firmly 
established  (in  this  State)  that  the  master  is  civilly  liable  for  the 
tortious  acts  of  his  servant,  whether  of  omission  or  commission, 
and  whether  negligent,  fraudulent  or  deceitful,  when  done  in  the 
course  of  his  employment ^  even  though  the  master  did  not  author- 
ize or  know  of  such  acts,  or  may  have  disapproved  or  forbidden 
them  "  Garretzen  v.  Duenckel,  50  Mo.  107.  Indeed  the  doctrine 
of  the  old  cases  as  announced  in  M*Manus  v.  Crickett,  i  East's 
Term  Rep.  106(1),  no  longer  obtains  in  the  courts  of  this  State. 

The  liability  of  the  master  for  the  acts  of  the  servant  rests  now 

upon  the  condition  whether  or  not  the  act  of  the  servant  was  in 

the  course  of  his  employment.     Perkins  v.  Railroad,  55  Mo.  21 1 ; 

Craker  z/.  Railroad,  36  Wis.  657.     This  test  must  determine  this 

case.   It  is  assumed  by  plaintiff  that  this  court  should  take  judicial 

notice  that  it  was  within  the  line  of  the  brakeman's  employment 

to  put  trespassers  off  the  train  from  which  he  was  expelled,  and 

the  defendant  is  necessarily  liable  for  the  reckless  performance  of 

this  duty  by  the  brakeman.     The  learned  counsel  cites  us  to  no 

I.  In  McManus  v,  Crickett,  i  East,  the  direction  or  assent  of  the  master; 
106,  it  inras  held  that  a  master  is  not  but  he  is  liable  to  answer  for  any  dam- 
liable  in  trespass  for  the  wilful  act  of  age  arising  to  another  from  the  negli- 
his  servant,  as  by  driving  his  master's  gence  or  unskilfulness  of  his  servant 
carria^^e  against  another,  done  without  acting  in  his  employ. 
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well  considered  case  in  which  such  a  presumption  is  indulged. 
In  McGowan  v.  Railroad,  6i  Mo.  528,  Judge  Hough,  in  discussing 
whether  certain  employees  were  fellow-servants,  said :  "  This  court 
cannot  take  judicial  notice  of  the  duties  required  of  or  performed  by 
such  servants^  nor  of  the  degrees  of  supremacy  or  subordination 
existing  among  them."  On  the  contrary,  in  Wood's  Railway 
Law,  §  316,  it  is  said  *'the  conductor  of  a  train  being  in  charge 
of  it,  and  having  full  control  over  it  for  the  time,  represents  the 
company  as  to  any  matter  connected  with  its  management  and 
control,  and  for  an  act  done  by  him  in  the  line  of  his  duty,  as 
by  the  ejection  of  a  trespasser  from  the  train,  etc.,  the  company 
would  unquestionably  be  liable;  but  for  the  cut  of  a  brakeman  of 
the  train  wlw^  without  the  direction  of  the  conductor^  should  remove 
a  trespasser  from  the  train,  the  company  would  not  be  liable, 
unless  express  authority  to  do  an  act  to  which  the  act  complained 
of  is  incident  is  shown,  because  the  cut  is  noi  one  which  comes  within 
the  scope  or  line  of  his  duty**  Farber  v.  Railroad,  32  Mo.  App. 
381 ;  Bess  v.  Railroad,  14  S-  E.  Rep.  234.  The  authorities  cited 
by  Wood  support  his  text.  Marion  v.  Railroad,  59  Iowa,  428 ; 
Peck  V,  Railroad,  70  N.  Y.  587;  Rounds  v.  Railroad,  64  N.  Y. 
129;  Walker  v.  Railroad,  23  Law  Times  Rep.  14. 

We  think  that  the  powers  and  duty  of  the  brakeman  were 
matters  of  fact,  to  be  determined  by  evidence,  and  we  are  not 
justified  in  taking  ex-officio  notice  of  their  extent  or  character. 
Moreover,  there  is  no  reason  for  assuming,  in  the  absence  of  proof, 
that  the  brakeman  on  a  freight  train  has  been  clothed  with  the 
power  to  remove  persons  who  shall  endeavor  to  take  passage  on 
the  train.  It  was  not  to  be  presumed  that  anyone  would  violate 
the  law,  and  attempt  to  ride  in  the  first  place,  and  hence,  require 
his  services  for  such  purpose ;  nor  that  this  subordinate  would  be 
invested  when  he  had  a  superior  present  in  person  of  the  conduc- 
tor, upon  whom  such  duties  usually  devolve.  Railroad  r.  Ander- 
son, 17  S.  W.  Rep.  1039.  Having  reached  this  conclusion,  it 
must  be  apparent  that  there  was  no  evidence  whatever  tending  to 
show  that  the  brakeman  was  employed,  either  generally  or 
specially,  to  remove  passengers  from  the  train. 

Had  he  been  shown  to  have  such  authority,  and  had  he  exer- 
cised it  in  the  cruel  and  unjustifiable  manner  charged  by  plaintiff, 
no  doubt  would  be  entertained  as  to  the  company's  liability. 
Brill  V.  Eddy,  115  Mo.  596.  But  the  mere  fact  that  plaintiff  was 
injured  by  the  tortious  act  of  the  brakeman  while  he  was  in  the 
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employ  of  defendant  cannot  render  defendant  liable.  The  wrong 
perpetrated  must  pertain  to  the  particular  duty  of  the  brakeman ; 
in  other  words  the  act  must  be  within  the  scope  of  his  employment^ 
and  this  the  evidence  failed  to  show.  Stringer  v.  Railroad,  96  Mo. 
299;  Sherman  v.  Railroad,  72  Mo.  63-66;  Flower  v.  Railroad, 
69  Pa.  St.  210;  Coal  Co.  v.  Heeman,  86  Pa.  St.  418;  Marion  v. 
Railroad,  59  Iowa,  428. 

We  may  add  there  is  not  the  slightest  evidence  of  any  ratifica- 
tion of  the  act  of  the  brakeman  by  defendant. 

III.  Did  the  trial  court  err  in  holding  that  the  plaintiff  had  not 
sufficiently  qualified  himself  to  testify  as  to  the  duties  of  brakemen? 

The  following  colloquy  between  plaintiff  and  his  counsel  will 
indicate  the  extent  of  his  knowledge  of  the  subject : 

**Q.  By  Mr.  Webb:  Have  you  had  any  other  means  of  know- 
ing what  the  duties  of  a  brakeman  are?  A.  Only  what  I  have 
been  told  here,  and  what  I  have  seen. 

"Q.  What  experience  have  you  had  besides  seeing  them  about 
here?  A.  I  have  had  no  experience  only  what  I  have  seen  and 
heard  from  other  people. 

''Q.  Whom  have  you  heard  from?  A.  I  have  been  told  so  by 
different  railroad  men  about  these  duties  —  what  they  are  supposed 
to  be. 

**Q.  Have  you  been  on  trains  when  they  were  working  and 
attending  to  their  business?    A.  Yes. 

"Q.  How  often?  A.  Not  very  often;  a  couple  of  times ^  I 
supposed 

Now,  it  is  an  elementary  rule  of  evidence  that  "the  best  evi- 
dence of  which  the  case  in  its  nature  is  susceptible  "  must  be 
adduced.     Greenleaf  on  Evidence  (13  ed.),  583.     It  is  very  clear 
that  plaintiff's  experience  did  not  entitle  him  to  speak  of  the 
duties  of  a  brakeman.     He  says  he  had  only  been  on  the  trains  a 
couple  of  times,  and  if  we  are  to  judge  from  his  other  evidence, 
liis  time  was  principally  occupied  in  hiding  from  the  view  of  the 
employees,  rather  than  studying  the  nature  of  their  duties.  What 
position  the  other  railroad  men  occupied,  or  what  they  knew  of  the 
brakematCs  duties^  was  not  disclosed^  and  was  obviously  hearsay. 
Sut  it  is  clear  that  this  evidence  on  its  face  indicated  there  was 
better  evidence. 

The  rules  of  the  company,  the  general  superintendent,  who 
employs  them  and  issues  their  orders,  and  the  brakemen  them- 

Ives  could  have  furnished  better  evidence  than  his  hearsay  of 
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plaintiff.  And  it  is  to  be  observed  that  when  he  was  not  per- 
mitted to  state  his  knowledge  of  the  duties  of  a  brakeman,  plain- 
tiff made  no  other  offer  to  show  that  his  expulsion  was  within  the 
scope  of  the  brakeman's  duty.  The  trial  court  did  not  exclude 
competent  evidence  to  prove  the  fact.  He  simply  excluded  the 
secondary  or  hearsay  evidence  offered. 

This  cause  was  tried  in  St.  Louis,  where  the  general  offices  of 
the  defendant  are  situated.  Very  slight  diligence  could  have 
secured  the  attendance  of  the  superintendent  or  his  deposition, 
a  copy  of  the  rules,  and  of  brakemen  employed  in  the  same  line 
of  service.  We  find  no  error  in  the  ruling  of  the  court  on  this 
point. 

The  judgment  is  affirmed* 


BURKE  V.  MISSOURI  PACIFIC  RAILWAY 

COMPANY. 

Kansas  City  Court  of  Appeals^  Missouri^  Decemher^  iSp2, 

[Reported  in  51  Mo.  App.  491.] 

PASSENGERS  ON  FREIGHT  TRAINS  —  CUSTOM  —  RULES  —  EJECTION. 
—  Where  it  was  the  custom  to  carry  passengers  on  freight  trains,  although 
against  the  rules  of  the  railroad  company,  as  given  to  trainmen,  and  a  per- 
son knowing  the  custom,  but  unaware  of  such  rules,  boarded  a  freight  train 
and  was  not  notified  of  such  rules  until  after  the  train  had  started,  such 
person  became  a  passenger  and  could  not  be  expelled  from  the  train  unless 
he  declined  to  pay  fare,  or  otherwise  misbehaved  (i). 


I.  Among  other  actions  relating  to 
Assaults  Upon  and  Ejection  of  Pas- 
sengers, ETC.,  in  the  Missouri  Appel- 
late Courts^  are  the  following: 

Evans  v,  St.  Louis,  Iron  Mountain 
AND  Southern  R*y  Co.,  (1882)  11  Mo. 
App.  463,  (ejection  from  train  on 
ground  that  ticket  was  void;  person 
entering  train  before  midnight  com- 
plies with  regulation  to  use  ticket  on 
or  before  the  expiration  of  date;  exem- 
plary damages  awarded  for  wanton 
and  reckless  manner  of  ejection;  judg- 
ment for  plainti£f  for  $250  affirmed). 

Jones  v.  Wabash,  St.  Louis  and 
PaciPic  R*Y  Co.,  (1885)  17  Mo.  App. 
158,  (ejection   from  freight  train   for 


failure  to  produce  ticket;  tender  of 
fare;  rale  that  ticket  must  be  procured 
before  entering  freight  train  known  to 
plaintiff;  judgment  for  plaintiff  for  $5 
reversed). 

Randolph  v.  Hannibal  and  St. 
Joseph  R'y  Co.,  (1885)  18  Mo.  App. 
609,  (assault  by  conductor  of  train 
upon  plaintiff,  an  infant;  plaintiff  ac- 
cused of  not  paying  proper  fare,  and 
abused  and  struck  by  conductor; 
judgement  for  plaintiff  for  $750 
affirmed). 

Claybrook  V,  Hannibai.  and  St. 
Joseph  R'y  Co.,  (1885)  19  Mo.  App. 
433*  (ejection  of  passenger  from  freight 
train;  rules;  act  of  conductor  without 
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Appeal  by  defendant  from  judgment  for  $300  for  plaintiff. 
Judgment  affirmed. 

H.  S.  Priest  and  Wm.  S.  Shirk,  for  appellant. 

Draffen  &  Williams,  for  respondent. 

Smithy  P*  J.  —  This  suit  was  brought  by«plaintiff  to  recover 
damages  for  his  wrongful  expulsion  from  one  of  defendant's 
trains. 

It  appears  from  the  undisputed  evidence  in  the  case  that  the 


malice  and  in  good  faith;  vindictive 
damages  not  recoverable;  Logan  b, 
Hannibal  &  St.  J.  R'y  Co.,  77  Mo.  669, 
8  Am.  Neg.  Cas.  476,  ante,  followed; 
judgment  for  plaintifif  for  $25  reversed). 

McGiNNis  V.  Missouri  Pacific  R'y 
Co.,  (1886)  21  Mo.  App.  399,  (ejection 
from  train;  expiration  of  ticket  tend- 
ered to  conductor;  mistake  of  ticket 
agent;  abusive  language  by  conductor; 
judgment  for  plaintiff  for  $500  reversed 
for  error  in  excluding  evidence  as  to 
the  regulations  of  railroad  company  in 
respect  to  certain  tickets  and  orders  to 
conductors  not  to  receive  such  tickets; 
also  erroneous  instructions  as  to  dam- 
ages). 

Kellett  tr.  Chicago  and  Alton  R. 
R.  Co.,  (1886)  22  Mo.  App.  356,  (ejec- 
tion from  train;  void  ticket;  refusal  to 
pay  fare;  judgment  for  plaintiff  for 
$650  reversed;  error  in  instruction  on 
punitive  damages  where  conductor 
acted  in  good  faith  and  used  only 
necessary  force  in  ejecting  plaintiff).. 

St.  Clair  v,  Missouri  Pacific  R'y 
Co.,  (1888)  29  Mo.  App.  76,  (malicious 
act  of  conductor  in  forcibly  ejecting 
infant  passenger  from  rapidly  moving 
train  whereby  plaintiff  was  seriously 
injared;  judgment  for  plaintiff  for 
^,000  affirmed). 

Rouse  v.  Metropolitan  Street  R'y 
Co.,  (i8go)  41  Mo.  App.  298,  (alterca- 
tion between  passenger  and  conductor 
over  transfer  ticket;  subsequent  pay- 
ment of  fare;  abusive  language  by 
conductor  followed  by  forcible  ejection 
of  plaintiff  by  conductor  and  driver; 
judgment  for  plaintiff  reversed,  ezem- 


plary  damages  not  being  recoverable 
where  act  of  conductor  was  not  ratified 
by  his  employer,  he  and  the  driver 
being  discharged  when  facts  became 
known  to  the  railway  company). 

Eads  v.  Metropoutan  Street  R'y 
Co.,  (1891)  43  Mo.  App.  536,  (forcible 
ejection  of  passenger  from  street  car; 
assault  by  conductor;  subsequent 
boarding  of  car  by  plaintiff  and  expul- 
sion ;  fight  between  conductor  and  pas- 
senger off  the  car;  judgment  for 
plaintiff  reversed;  railroad  company 
not  liable  for  act  of  servant  after  eject- 
ing plaintiff). 

Woods  V.  Metropolitan  Street  R'y 
Co.,  (189Z)  48  Mo.  App.  125,  (ejection 
from  street  car;  torn  transfer  ticket; 
judgment  for  plaintiff  for  $50 reversed ; 
evidence  as  to  custom  of  passengers  in 
tearing  up  transfer  tickets  competent). 

Cross  v.  Kansas  City  Fort  Scott 
and  Memphis  R.  R.  Co.,  (1894)  56  Mo. 
App.  664,  (ejection  from  freight  train; 
failure  to  produce  ticket;  instruction 
not  warranted  by  the  evidence  errone- 
ous; judgment  for  plaintiff  for  $623 
reversed). 

Percy  v.  Metropolitan  Street  R'y 
Co.,  (1894)  58  Mo.  App.  75,  (ejection 
from  street  car;  void  transfer  ticket; 
reasonable  regulation  as  to  transfers; 
judgment  for  plaintiff  reversed.) 

Cherry  v.  Kansas  City  Fort  Scott 
AND  Memphis  R.  R.  Co.,  (1895)  61  Mo. 
App.  303,  (ejection  from  train;  condi- 
tions on  ticket  not  complied  with; 
judgment  fur  plaintiff  affirmed.  A 
former  appeal  of  this  case  is  reported 
in  52  Mo.  App.  499). 
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defendant's  freight  train  conductors  were  forbidden  by  its  rules 
to  carry  passengers  except  on  certain  designated  trains;  that 
there  was  no  notice  of  this,  other  than  was  to  be  found  on  the 
time  table  which  was  provided  for  the  government  of  those  per- 
sons who  were  engaged  in  the  defendant's  train  service.  The 
plaintiff  entered  the  caboose  attached  to  freight  train  number 
125,  which  was  not  one  of  the  designated  passenger-carrying^ 
freight  trains.  When  plaintiff  entered  the  caboose  the  conductor 
was  not  there  though  several  other  persons  were,  who  were  all 
strangers  to  plaintiff.  The  conductor  came  into  the  caboose 
some  time  after  the  train  had  proceeded  on  its  way  several  miles. 
When  it  had  reached  Scott's  Station,  the  first  station  out  from  the 
place  where  plaintiff  went  on  board  the  train,  the  conductor 
informed  the  plaintiff  that  he  must  there  get  out.  The  plaintiff 
responded  that  he  was  in  the  habit  of  riding  on  that  train,  and  that 
he  wanted  to  pay  his  fare  to  California.  The  conductor  replied, 
**No,  sir;  you  must  leave  the  train, "which  the  plaintiff  accord- 
ingly did.  The  plaintiff  inquired  of  the  defendant's  teleg^pher 
in  charge  of  the  station,  whether  he  knew  of  any  place  where  he 
could  stay  all  night,  whose  reply  was  that  he  did  not.  The 
plaintiff  then  in  company  with  another  person  who  had  also  been 
expelled  from  the  train  started  west  to  Center  Town,  which  was 
the  next  station,  seven  miles  distant,  where  the  first  passenger 
train  going  west  would  stop.  The  plaintiff  reached  there  in  time 
to  take  the  train  home  that  night.  He  testified  that  he  was  sixty 
years  old,  and  that  by  reason  of  the  fatigue  and  exposure  in  the 
night  air,  etc.,  to  which  he  was  thus  subjected,  he  was  made  sore» 
sick,  etc« 

In  addition  to  these  facts  it  appears  by  the  instructions  that 
the  jury  found  from  the  evidence  the  further  facts  to  be  that  the 
plaintiff,  on  the  4th  of  October,  1889,  at  Jefferson  City,  Missouri, 
entered  the  caboose  attached  to  one  of  defendant's  trains,  and 
took  passage  thereon  for  the  city  of  California,  and  that  defend* 
ant's  officers  and  its  agent  in  charge  of  said  freight  train  at  and  for 
a  long  time  prior  to  said  date  had  habitually  received  and  carried 
passengers  upon  said  freight  train  between  Jefferson  City  and 
California,  and  said  train  had,  by  the  actions  and  conduct  of 
defendant's  agents  and  servants  in  charge  thereof,  been  held  out 
to  the  traveling  public  as  a  passenger-carrying  train  between  said 
points,  and  that  plaintiff  knew  of  the  custom  to  carry  passengers  om 
said  train,  and  had  no  notice  of  any  rule  of  defendamt  prokibiiimg 
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the  same  until  after  said  train  had  left  Jefferson  City;  that  the 
plaintiff  offered  to  pay  the  usual  and  customary  fare  for  passage 
from  Jefferson  City  to  Calif ornia,  and  that  the  defendant's  con- 
ductor required  him  to  leave  the  caboose  before  reaching  his 
destination;  that  the  plaintiff  at  the  time  he  entered  defendant's 
caboose,  did  not  know  that  the  conductor  of  that  train  was  not 
permitted  by  the  rules  of  the  company  to  carry  passengers 
thereon;  and  was  not  informed  by  anyone  of  the  defendant's 
brakemen  when  he  entered  the  caboose  that  the  train  did  not 
carry  passengers. 

The  question  is  whether  on  these  facts  the  plaintiff  was  entitled 
to  recover.     The  Supreme  Court  of  this  State,  in  McGee  v.  Rail- 
road,  92  Mo.  208  (i),  quotes  approvingly  a  paragraph  from  2 
Wood  on  Railway,  page  413,  to  the  effect  that  a  person  is  entitled 
to  the  rights  of  a  passenger,  who  goes  aboard  a  freight  train,  not* 
withstanding  the  rules  forbidding  passengers  to  ride  on   such 
trains,  if  it  is  shown  that  passengers  have  been  habitually  carried 
upon  such  trains.     And  a  like  recognition  of  this  rule  is  found  in 
Jones  r.  Railroad,  17  Mo.  App.  158.     In  Railroad  v,  Moore,  49 
Tex.  31,  it  is  said  that  "it  may  be  true,  when  a  railroad  company 
habitually  permits  passengers  to  travel  on  its  freight  trains,  not- 
withstanding it  may  by  regulation  prohibit  it,  that  the  company 
will  incur  the  same  responsibility  to  such  passengers  as  if  they 
w^ere  on  the  regular  passenger  cars.     But  when  it  is  shown  that 
the  regulations  of  the  company  absolutely  forbid  passengers  rid* 
ing  on  freight  trains,  and  where  there  are  no  cars  attached  to  such 
trains  except  those  ordinarily  accompanying  trains  exclusively 
for  freight,  or  such  as,  by  their  appearance  and  manner  in  which 
they  are  fitted  up,  could  not  be  properly  regarded  as  inviting  pas- 
sengers into  the  train,  the  burden  of  proving  that   the  party 
injured  was  justified  in  going  into  such  train  as  a  passenger  prop- 
erly devolves  upon  those  who  sue  for  damages  resulting  from 
injuries  sustained  by  him  while  on  such  train.'' 

And  a  similar  ruling  was  made  in  Lucas  v.  Railroad,  33  Wis.  41, 
-vrhich  was  a  case  where  a  railroad  company  habitually  carried 
passengers  upon  many  of  its  regular  and  ordinary  freight  trains, 
SkXiA  a  person  went  on  board  a  freight  train  believing  that  the 
train  carried  passengers,  and  received  no  information  to  the 
crontiary,  etc. 

I.  McGee  v.  Missouri  Pacific  R'y  Co.,  92  Mo.  ao8,  is  reported  in  4  Am.  Neg. 
.  578. 
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The  conductor  in  charge  of  the  train  in  which  the  plaintiff 
entered  acted  for  defendant.  He  was  master  of  the  train.  The 
master  must  be  presumed  to  have  known  of  the  custom  and  habit 
of  carrying  passengers  on  this  train,  for  the  reason  that  it  appears 
that  this  custom  and  habit  was  notorious,  and  had  prevailed  for 
a  year  or  more.  Its  effects  as  to  the  public  was  to  modify  the 
rules  and  regulations  of  the  company  forbidding  the  carrying  of 
passengers  on  that  train.  If  defendant  wished  to  abr<^ate  this 
usage  and  habit,  it  should  have  given  notice  to  persons  entering 
its  trains  for  the  purpose  of  taking  passage,  that  they  could  not 
do  so,  instead  of  permitting  them  to  enter  without  objection,  and 
after  the  train  was  under  way,  for  the  first  time  to  notify  them 
that  they  could  not  ride,  and  must  leave  the  train.  It  seems  to 
us  that  a  passei^er  entering  the  caboose  to  defendant's  train, 
under  the  facts  of  this  case  as  found  by  the  jury,  without  timely 
notice  that  that  train  would  not  carry  passengers,  was  entitled  to 
the  rights  of  a  passenger,  and  could  not  be  ejected  therefrom, 
unless  he  declined  to  pay  his  fare,  or  otherwise  misbehaved. 

The  defendant  was  not  bound  to  carry  the  plaintiff  as  a  passen- 
ger upon  its  freight  train  No.  125.  Whitehead  v.  Railroad, 
99  Mo.  263.  But,  since  it  had  been  its  custom  and  habit  to  do 
so,  and  the  plaintiff  having  knowledge  of  such  custom  and  habit, 
and  rel3nng  on  the  same,  entered  such  train  for  the  purpose  of 
passage,  it  was  the  duty  of  defendant's  conductor,  if  he  intended 
to  obey  the  rules  of  the  company,  and  to  disregard  the  custom 
and  habit  which  had  grown  up  in  respect  to  that  train,  and  so 
not  to  carry  plaintiff  as  a  passenger  to  his  place  of  destination, 
to  have  given  him  notice  of  that  fact  when  he  entered  the  train, 
and  not  having  done  so  the  plaintiff  must  be  held  to  have  been 
received  as  a  passenger.  He  was  entitled  to  ride  to  his  place  of 
destination  on  paying  or  offering  to  pay  the  usual  fare,  and  his 
expulsion  from  the  train  by  defendant's  conductor  was  a  breach 
of  the  duty  the  defendant  owed  the  plaintiff.  It  follows  from 
what  has  been  said  that  the  plaintiff  was  not  wrongfully,  but 
rightfully,  on  the  defendant's  train  at  the  time  of  his  expulsion 
therefrom,  and  that  plaintiff  was,  as  a  matter  of  law  on  the  facts 
found  by  the  jury,  entitled  to  recover.  No  error  is  perceived  in 
the  action  of  the  court  in  giving  or  refusing  of  instructions. 

The  defendant  contends  that  the  evidence  did  not  show  a  cus* 
tom  or  habit  of  the  defendant  to  carry  passengers  on  the  train  in 
question.     It  is  a  sufficient  answer  to  this  to  say  that  there  was 
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substantial  evidence  admitted,  and,  properly,  too,  according  to 
the  ruling  in  McGee  v.  Railroad,  supra^  which  tended  to  show 
that  the  defendant  had  habitually  carried  passengers  on  this  train. 
It  is  true  defendant  adduced  opposing  evidence,  but  the  jury  hav- 
^"^g.  by  their  verdict  determined  the  weight  of  the  evidence  as 
was  their  function  to  do,  it  is  not  a  matter  open  to  review  here 
by  us.  Swayze  v.  Bride,  34  Mo.  App.  414;  Millan  &  Abbott  v. 
Porter,  31  Mo.  App.  563;  Krider  z/.  Milner,  89  Mo.  145. 

In  Hobbs  v.  Railroad,  49  Ark.  357  (i),  very  much  relied  on  by 
defendant,  it  is  said  that  ''if  the  defendant's  freight  trains  had 
habitually  carried  passengers  in  spite  of  the  regulations  to  the 
contrary,  and  the  conductor,  on  the  occasion  in  question,  had 
accepted  fare  from  the  plaintiff  for  his  intended  ride,  the  relation 
of  passenger  and  carrier  would  doubtless  have  been  established 
with  all  the  incidents  that  attended  that  relation."     According  to 
this  rule  the  plaintiff's  relation  of  passenger  to  the  defendant 
carrier  is  made  to  depend  upon  whether,  after  being  lawfully  on 
the  train,  the  conductor  accepted  from  him  his  fare.     It  is  appre- 
hended that,  if  the  plaintiff,  was  lawfully  on  the  train,  he  could 
not  be  ejected  as  a  trespasser,  if  he  offered  to  pay  his  fare. 
A  person  who  enters  a  freight  train  which  habitually  carries  pas- 
sengers, and  who,  at  the  time,  receives  no  notice  from  those  in 
charge  of  the  train  that  he  cannot  ride  on  it,  will  sustain  the  rela- 
tion to  the  company  while  riding  on  the  train  to  his  place  of 
destination  that  he  would  had  he  entered  a  regular  passenger  train. 
If  he  offers  to  pay  the  customary  fare  to  the  place  of  destination, 
he  cannot  be  ejected,  whether  the  conductor  accepts  his  fare  or 
not.      An  offer  to  pay  the  fare  is  equal  to  its  payment  and 
acceptance  by  the  conductor.     The  plaintiff's  ri^ht  cannot  be 
made  to  depend  upon  the  mere  whim  of  the  conductor. 

In  view  of  the  facts  which  the  evidence  conduces  to  prove,  and 
ivhich  have  already  been  referred  to.  we  cannot  disturb  the  verdict, 
ivhich  was  for  $300,  on  the  ground  that  it  was  excessive.  The 
injuries  complained  of  seem  to  have  been  the  direct  and  proxi- 
mate consequences  of  the  wrongful  expulsion. 
We  think  the  judgment  should  be  affirmed. 
All  concur. 

I.  See  abstract  of  this  case  reported  in  this  Tolume,  page  41,  ante. 
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BURLINGTON  AND  MISSOURI  RIVER  RAILROAD 
COMPANY  IN  NEBRASKA  V.  ROSE. 

Suprewu  Court,  Nekraska,  January  Term^  1881, 
[Reported  in  11  Neb.  177-] 

PASSENGERS  ON  FREIGHT  TRAINS—  RULES.  —  A  railroad  company  has 
the  right  to  make,  and,  in  a  proper  manner  to  enforce,  a  rule  or  regulation 
to  caury  passengers  on  its  freight  trains,  either  not  at  all,  or  only  upon  the 
condition  that  they  are  provided  with  tickets,  and  prohibiting  the  collection 
of  fare  by  conductors  of  sach  trains. 

NOTICE  OF  RULES.  —  Notice  of  such  rale  posted  in  the  railroad  passenger 
stations  was  reasonable  notice  to  intending  passengers,  and  an  instruction 
to  the  effect  that  it  was  the  duty  to  give  actual  notice  to  each  intending 
passenger  was  error. 

SICKNESS  OF  PASSENGER  THREE  DAYS  AFTER  BEING  EJECTED 
FROM  TRAIN.  —  The  fact  that  a  passenger,  who  was  ejected  from  a 
freight  train  was  attacked  with  cholera  morbus  three  days  after  being  pot 
off  the  train  did  not  justify  making  it  a  factor  in  the  cause. 

"  Error  to  the  District  Court  of  Otoe  County.  Action 
brought  by  Rose  for  the  recovery  of  damages  alleged  to  have  been 
sustained  by  him  in  consequence  of  his  removal  from  a  train  of 
the  Burlington  and  Missouri  River  Railroad  Company.  The 
plaintiff  in  his  petition  alleged  that  the  weather  was  exceedingly 
warm  at  the  time,  and  that  he  was  ill,  which  fact  was  known  to 
the  conductor,  and  that  he  was  willing  and  offered  to  pay  a  rea- 
sonable compensation  to  the  conductor  in  charge  of  the  train,  and 
that  the  conductor  removed  him  and  he  was  compelled  to  walk 
to  Waverly,  the  nearest  station  to  where  he  was  removed,  and 
that  his  illness  was  increased  and  aggravated  thereby,  and  that 
he  was  damaged,  etc.  The  answer  of  the  company  in  its  first 
count  contained  a  general  denial,  and  in  its  second  count  set  up 
a  regulation  that  passengers  would  not  be  carried  on  freight 
trains  unless  they  were  provided  with  tickets,  and  also  alleged 
that  such  regulation  was  known  to  the  plaintiff.  Rose.  The 
answer  further  alleged,  that  'by  a  further  rule  or  regulation  of 
said  defendants,  the  conductors  of  all  freight  trains  were  required 
to  eject  from  their  cabooses,  cars,  and  trains*  all  pasiengtrs  who 
had  not  provided  themselves  with  tickets  or  the  proper  vouchers,* 

"To  this  answer  Rose  filed  a  reply,  denjrlng  each  and  every 
allegation  contained  therein,  and  also  alleged  that  the  company 
was  accustomed  to  carry  passengers  by  its  freight  trains,  and  did 
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so  regularly,  and  provided  its  freight  trains  with  cau^  for  carrying 
passengers  thereon.  And  that  the  railroad  company  was  carrying 
passengers  on  the  train  from  which  he  was  removed,  and  that 
there  were  passengers  on  said  train  traveling  thereon,  and  that 
said  train  was  engaged  in  carrying  passengers.  Trial  before 
Pound,  J.y  and  a  jury  resulted  in  a  verdict  and  judgment  against 
the  company  for  $500,  from  which  they  prosecuted  this  petition 
in  error. ' '    Judgment  reversed, 

T.  M.  Marquett,  for  plaintiff  in  error. 

Ransom  &  Covell,  for  defendant  in  error. 

Lake^  J.  —  The  only  questions  to  be  considered  in  this  case 
were  raised  by  certain  of  the  instructions  given  to  the  jury. 

It  appears  that  on  the  21st  day  of  July,  1879,  ^^^  defendant  in 
error  (plaintiff  below),  desiring  to  go  from  Waverly,  in  Lancaster 
county,  to  Lincoln,  went  upon  one  of  the  freight  trains  of  the 
plaintiff  in  error,  provided  with  what  is  called  a  caboose  car,  for 
that  purpose,  from  which  he  was  ejected  by  the  conductor  of  the 
train,  a  short  distance  out  of  Waverly,  for  the  reason  that  he  had 
not  provided  himself  with  a  ticket,  as  a  rule  or  regulation  of  the 
company  then  in  force  required,  and  after  he  had  tendered  to  the 
conductor  the  customary  fare  in  money. 

One  of  the  instructions  to  which  exception  was  taken  in  the 
court  below,  and  which  fairly  presents  the  principal  point  of 
difference,  was  in  these  words,  viz. : 

**The  rule  or  regulation  claimed  by  the  defendant  to  have  been 
adopted  by  it,  that  passengers  would  not  be  carried  on  freight 
trains  unless  they  first  provided  themselves  with  tickets,  will  not 
justify  defendant  in  having  removed  plaintiff  from,  or  compelled 
him  to  leave,  the  freight  train  at  a  point  on  defendant's  road  not 
a  regular  station  or  stopping  place,  because  plaintiff  had  not  com- 
plied with  such  rule  or  regulation,  unless  plaintiff  knew  of  such 
rule  or  regulation  before  he  entered  upon  the  train,  or  was 
informed  that  the  defendant  had  such  a  rule  or  regulation  before 
the  train  left  the  station  where  he  took  passage,  provided  plaintiff 
was  willing  and  offered  to  pay  for  his  passage." 

It  is  clear,  from  the  evidence,  that  the  rule  of  the  company  here 
referred  to  was  duly  issued  and  published  on  or  about  the  1st 
day  of  June,  1879,  ^^^  ^^^^  copies  thereof,  in  imposing  form, 
were  posted  in  all  of  the  company's  passenger  stations,  and  in  the 
cabooses  employed  on  the  road.  The  testimony  of  the  station 
agent  to  Waverly,  which  was  not  contradicted,  is  to  the  effect 
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that  for  more  than  a  month  before  the  day  of  the  occurrence 
complained  of,  two  of  these  notices  had  remained  posted  in  the 
most  conspicuous  places  in  the  waiting  room  at  that  station,  and 
were  still  there  on  that  day.  It  is  clear,  also,  that  the  defendant 
in  error  had  no  actual  knowledge  of  this  regulation  until  informed 
by  the  conductor  after  the  train  had  started,  and  just  before  he 
was  put  off.  That  he  offered  to  pay  for  his  passage  in  money  to 
the  conductor  is  also  conceded. 

We  believe  the  authorities  are  generally  in  accord  as  to  the 
right  of  a  railroad  company  to  make,  and,  in  a  proper  manner  to 
enforce,  a  rule  or  regulation  to  carry  passengers  on  its  freight 
trains,  either  not  at  all,  or  only  upon  the  condition  that  they  are 
provided  with  tickets,  and  prohibiting  the  collection  of  fare  by 
conductors  of  such  trains.  Chicago  &  Alton  R.  R.  Co.  zf.  Flagg, 
43  111.  364(1);  Arnold  v,  I.  C.  R.  R.  Co.,  83  111.  273;  Eaton  v. 
Railroad  Co.,  15  Am.  Rep.  513;  C.  C.  &  C.  R.  Co.  v.  Bartram, 
II  Ohio  St.  457;  Law  v.  111.  Cent.  R.  Co.,  32  Iowa,  534(2). 
The  point  on  which  they  are  not  harmonious  is  as  to  the  manner 
of  its  enforcement,  some  courts  holding,  as  was  held  by  the  courts 
below  in  the  instruction  quoted,  that  actual  notice  of  the  rule 
must  be  brought  home  to  the  passenger  before  the  train  leaves 
the  station  in  order  to  justify  his  expulsion  therefrom  for  want 
of  a  ticket  at  any  other  than  a  regular  stopping  place.  111.  Cent. 
R.  R.  Co.  V.  Sutton,  53  111.  397.  While  others,  with  better  rea- 
son, we  think,  only  require  a  suitable  general  notice  to  the  public 
for  such  length  of  time  before  the  rule  is  to  be  put  in  operation 
as  to  make  it  reasonably  certain  that  all  passengers  in  the  exercise 
of  due  diligence  must  become  aware  of  it ;  and  that  the  right  of 
expulsion  for  non-compliance  with  the  requirement  may  be  exer- 
cised in  any  suitable  place,  under  all  the  circumstances  of  the  par- 
ticular case.  C.  C.  &  C.  R.  R.  Co.  v.  Bartram,  ii  Ohio  St.  457; 
Law  V.  111.  Cent.  R.  R.  Co..  32  Iowa,  534,  supra. 

As  to  the  notice  here  given  of  the  regulation,  we  are  of  opinion 
that  it  was  reasonable  and  all  that  should  be  required  of  the  com- 
pany in  this  particular  to  put  passengers  seeking  conveyance  on 
a  freight  train  on  their  guard.  With  reasonable  diligence  on  his 
part,  we  think  the  defendant  in  error  would  have  become  informed 
of  the  necessity  of  providing  himself  with  a  ticket  before  entering 
the  car.     He  knew  that  the  train  on  which  he  purposed  to  go 

I.  See  this  case  reported  in  this  vol-  2.  See  abstract  of  this  case  reported 
ume,  page  154,  ante.  in  this  volume,  page  239,  ante. 
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was  not  intended  for  passengers  generally,  but  mainly  devoted  to 
the  transportation  of  freight,  and  that  the  caboose  which  he 
entered  was  not  fitted  up  for  the  accommodation  of  the  traveling 
public  generally.  When  he  applied  to  the  agent  of  the  company 
to  check  his  baggage,  he  was  told  that  no  checks  were  given  for 
that  train,  and  that  if  his  baggage  was  sent,  it  must  go  as  freight, 
and  be  paid  for  as  such.  He  accordingly  had  it  billed  as  freight 
and  forwarded.  It  would  seem  that  after  all  this  that  common 
prudence  would  have  led  him  to  inquire  whether  he  himself  could 
go  on  the  train  as  a  passenger,  and,  if  so,  what  his  duties  were  in 
that  regard.  But,  however  that  may  be,  we  are  of  opinion  that 
his  alleged  ignorance  of  the  rule  requiring  him  to  provide  himself 
with  a  ticket,  which  had  been  so  long  and  conspicuously  published, 
cannot  avail  him,  and  that  the  jury  should  have  been  so  told,  as 
was  requested  by  one  of  the  instructions  tendered  by  the  attorney 
for  the  company,  but  refused  by  the  court. 

This,  together  with  a  single  other  exception,  to  which  we  will 
hereafter  advert,  is  all    that  we  discover  objectionable   in    the 
charge  given  to  the  jury.     The  only  fault   we   find  with  the 
instruction  quoted,  and  with  others  of  like  import,  lies  in  their 
being  conformed  to  the  supposed  duty  on  the  part  of  the  com- 
pany, to  give  actual  notice  of  the  regulation  to  each  individual 
passenger  before  it  could  be  enforced  against  him.     Holding,  as 
we  do,  that  the  published  notice  was  sufficient  to  put  the  pas- 
senger on  his  guard,  and  that  he  was  bound  by  it,  it  follows  that 
the  tender  of  fare  to  the  conductor  was  a  void  act,  conferring  no 
right  whatever,  for  the  simple  reason  that  the  conductor  had  no 
authority  to  receive  it.     C.  C.  &  C.  R.  R.  Co.  v.  Bartram,  supra. 
Upon  the  starting  of  the  train  it  was  of  course  the  duty  of  the 
conductor  in  charge,  as  soon  as  practicable,  and  as  is  customary 
on  such  freight  trains  on  well  regulated  roads,  to  repair  to  the 
caboose  and  call  upon  passengers  for  the  production  of  tickets, 
so  as  not  to  delay  unreasonably  the  enforcement  of  the  regulation 
by  the  ejection  of  those  not  rightfully  there.     In  this  instance, 
Vire  discover  no  evidence  of  unreasonable  delay.     According  to 
tlie  testimony  of  the  defendant  in  error  himself,  the  train  was 
stopped  to  put  him  off  within  two  and  a  half  miles  from  the 
sta.tion,  while  the  more  satisfactory  evidence  is  that  it  was  but 
3t>out  half  that  distance.     But  taking  his  own  estimate  as  cor- 
rect, if  proper  allowance  be  made  for  the  distance  run  while  signal- 
ing and  stopping  the  train,   it  is  quite  evident  there  was  no 
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unusual  delay  in  this  particular.  Indeed  we  do  not  understand 
that  it  is  claimed  there  was  unreasonable  delay  after  leaving  the 
station  in  calling  for  the  ticket,  and  stopping  the  train,  but  that 
the  failure  in  the  performance  of  duty  by  the  company  lay  entirely 
in  the  neglect  to  enforce  the  regulation  before  starting.  And 
such,  as  we  gather  from  the  instructions,  was  the  view  taken  by 
the  court. 

The  only  other  objectionable  feature  of  the  chaige  consists  in 
its  giving  importance  to  the  attack  of  cholera-morbus,  from  which 
the  defendant  in  error  suffered  at  Nebraska  City,  three  days  after 
being  put  off  the  train.  There  was  no  such  relation  between  the 
alleged  cause  and  effect,  shown  by  the  evidence,  as  to  justify  the 
making  of  that  brief  ailment  a  factor  in  the  cause. 

For  these  reasons,  the  judgment  must  be  reversed  and  a  new 
trial  awarded. 

Reversed  and  remanded. 

Max^vell,  Ch«  J^  dissenting.  —  I  concur  in  the  reversal  of 
the  judgment  in  this  case  upon  the  sole  ground  that  the  damages 
are  excessive.  I  also  concur  in  the  proposition  that  a  railroad 
company  running  regular  passenger  trains  for  the  carriage  of  pas- 
sengers may  exclude  them  from  freight  trains  altogether,  or  as  a 
condition  precedent  to  entering  the  cars,  may  require  passengers  to 
purchase  tickets.  But  no  case  has  been  cited,  and  I  think  none 
can  be  found,  where,  even  if  the  rules  require  the  passenger  to 
purchase  a  ticket  before  entering  the  cars,  if  he  is  permitted  to 
enter  and  take  a  seat  therein,  he  can  be  ejected  between  two  sta- 
tions, if  he  offers  to  pay  his  fare.  The  rule  must  be  enforced  by 
excluding  him  from  the  car  before  the  train  leaves  the  station, 
not  by  ejecting  him  between  stations.  The  by-laws  of  a  corpora- 
tion must  not  infringe  the  charter  of  the  corporation  or  the  laws 
of  the  State,  must  not  be  unreasonable,  and  must  be  within  the 
range  of  the  general  powers  of  the  corporation,  i  Redf.  on  Rail- 
ways  and  cases  cited  in  note  i.  Section  107  of  chapter  II  of  the 
General  Statutes,  entitled  "Railroad  Companies,"  provides  that 
"if  any  passenger  shall  refuse  to  pay  his  fare,  it  shall  be  lawful  for 
the  conductor  of  the  train  and  the  servants  of  the  corporation  to 
put  him  and  his  baggage  out  of  the  cars,  using  no  unnecessary 
force,  at  any  place  within  five  miles  of  any  station."  The  powers 
of  a  corporation  are  derived  entirely  from  the  statute.  A  railroad 
company  is  a  common  carrier  for  hire  of  passengers  and  freight. 
The  law  is  the  paramount  rule  of  action  for  the  government  of  its 
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affairs,  and  no  rule  can  have  any  validity  that  contravenes  the 
statute.     A  by-law,  therefore,  to  expel  a  passenger  between  sta- 
tions who  offers  to  pay  his  fare  is  an  absolute  nullity.     If  it  were 
not  so  the  corporation  would  be  greater  than  the  power  creating 
it.   This  question  was  before  the  Supreme  Court  of  Illinois  in  the 
case  of  Illinois  Central  R.   R.   Co.  v.  Sutton,  53  111.   391,  401. 
The  court  say:     "If  the  order  was  given  conductors  of  freight 
trains,   before  leaving  a  station,   to   visit  the  caboose  car  and 
demand  a  sight  of  the  tickets,  and  if  any  passenger  is  there  with- 
out a  ticket,  peremptorily  decline  to  take  him,  and  if  he  persists 
in  remaining,   then   forcibly,   if  necessary,   expel  him  from  the 
car.     Either  this  rule  must  be  adopted,  or  the  conductors  of 
such  train  must  be  authorized  to  receive  fares."     In  the  case  of 
Roach  V.  Karr,  18  Kan.  529,  the  court,  in  speaking  of  the  enforce- 
ment of  the  rule,  say:  "Such  a  rule  ought  also  to  be  enforced  by 
preventing  passengers  from  taking  passage  on  a   freight   train, 
rather  than  hy  putting  tJiem  off  after  half  of  the  journey  is  com- 
pleted."    If  passengers  lawfully  entering  a  car  and  ready  and 
willing  to  pay  fare,  can  be  ejected  from  the  cars  miles  away  from 
any  station,  or  perhaps  from  a  residence,  for  the  simple  failure  to 
comply  with  a  rule  of  which  they  may  have  been  ignorant,  it  will 
be  attended  with  great  hardship.     And  as  the  rule  must  apply  to 
all,  alike  to  the  infant  and  invalid  as  well  as  the  robust  and  strong, 
and  at  all  seasons  of  the  year,  there  is  reason  to  suppose  that  in 
some  cases,  at  least,  its  enforcement  will  be  attended  with  per- 
manent injury  to  the  health,  if  not  loss  of  life. 

POST  V.  CHICAGO  AND   NORTHWESTERN 

RAILROAD  COMPANY. 

Supreme  Courts  Nebraska^  January  Term^  i88j. 

[Reported  in  14  Neb.  no.] 

TICKETS  AT  REDUCED  RATES  —  REASONABLE  RULE.  — A  regulatioa 
of  a  railroad  company  providing  for  cheaper  rates  of  fare  between  certain 
points,  provided  the  ticket  is  used  alone  by  the  person  purchasing  the  same 
and  within  a  certain  number  of  days  from  the  date  of  issue,  is  reasonable 
and  proper. 

NON-TRANSFERABLE  TICKET  CANNOT  BE  USED  BY  OTHER  THAlf 
PERSON  TO  WHOM  IT  WAS  ISSUED.  —  A  person  buying  from  another 
a  non- transferable  ticket  is  not  entitled  to  use  the  same  and  cannot  recover 
<lamage8  for  being  required  to  leave  the  train. 

Vol.  VIII  -  3a 
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taking  up  non-transferable  ticket  —  railroad  liable.  — 

The  taking  up  of  plaintiff's  ticket,  Kbwever,  was  a  wrongful  act,  for  which 
defendant  was  liable  (i). 

Error  to  the  District  Court  for  Douglas  County.  Judgment 
for  plaintiff  affirmed. 

John  L  Redick  and  W.  J.  Connell,  for  plaintiff  in  error. 

E.  Wakeley,  for  defendant  in  error. 

Max^welly  J.  —  On  the  7th  day  of  January,  1879,  ^^^  John 
Tristas  purchased  in  San  Francisco  a  third-class  ticket  via  the 
Central  Pacific,  Union  Pacific,  Chicago  and  Northwestern,  Michi- 
gan Central,  Canada  Southern,  N.  Y.,  L.  E.  and  Western  rail- 
road to  Boston,  the  price  paid  being  the  sum  of  $66.  This  ticket 
contained  the  following  conditions : 

"Checks  to  be  detached  by  conductors  only.  No  stop-over 
privileges  will  be  g^ven  on  this  ticket.  Baggage  checked  only  to 
destination.  In  consideration  of  this  ticket  being  sold  at  a 
reduced  price  from  the  regular,  full,  first-class  rate,  I,  the  under- 
signed, hereby  agree  that  it  not  be  good  for  passage  after  'Twenty' 
(20)  days  from  (and  including)  the  date  indicated  by  the  agent's 
punch  marks  in  the  margin,  and  that  I  will  go  through  to  place 
of  destination  by  the  proper  train  and  connecting  trains  ;  also  that 
this  ticket  is  not  transferable  and  shall  become  'void'  if  not 
presented  for  passage  on  the  trip  for  which  sold,  and  that  I  failing 
to  comply  with  this  agreement,  either  of  the  companies  may 
refuse  to  accept  this  ticket  or  any  coupons  (checks)  thereof,  and 
demand  the  full  regular  fare,  which  I  agree  to  pay. 

*  Signature, 

"John  Tristas. 

"Witness, 

"H.  P.  Stanwood. 

"Daighman.  F.  H.  Goodman, 

"Gen'l  Passr.  and  Ticket  Ag't  C.  P.  R.  R." 

The  price  of  a  first-class  ticket  at  that  time  over  the  same 
route  is  shown  to  have  been  the  sum  of  $140,  but  the  proof  fails 

I.  Among  other  actions  relating  to  v.    Root,    49    Neb.  900    (assault    oa 

Assaults  Upon  and  Ejection  of  Pas-  alighting  from  train). 
SENGERS,  ETC..  in  Nehratka^  are  the  fol-        Woolsey  v.  Chicago,   BuiujNCTOif 

lowing:  and    Quincy  R.  R.  Co.,  39  Neb.  79S 

Haman  V,  Omaha  Horse  R*y  Co.,  35  (jumpii'S  iroin  rapidly  moving  engine 

Neb.  74  (ejection  from  street  car).  on  being  threatened  by  conductor  with 

Fremont,  E.  and  M.,  etc,  R.  R.  Co.  arrest),  reported  in  4  Am.  Neg.  Cas.  881. 
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to  show  the  price  of  a  second-class  ticket,  or  whether  unlimited 
transferable  third-class  tickets  were  issued  or  not,  and  if  so  the 
price  of  the  same.  Tristas  seems  to  have  gone  no  farther  than 
Omaha  and  there  transferred  his  ticket  to  one  Hobbie.  Within 
twenty  days  from  the  date  of  issue  Hobbie  sold  the  ticket  to  the 
plaintiff  for  the  sum  of  $25,  the  price  of  a  regular  ticket  of  the 
same  class  being  about  $30.  The  plaintiff  commenced  his  journey 
over  the  defendant  road,  but  at  Denison  the  conductor,  in  pur- 
suance of  directions  from  Council  Bluffs,  examined  the  ticket  and 
inquired  of  the  plaintiff  if  his  name  was  Tristas. 

In  answer  to  the  inquiry  he  frankly  stated  his  name,  and  that 
he  was  not  the  original  party  to  whom  the  ticket  was  issued. 
The  conductor  then  put  the  ticket  in  his  pocket,  and  informed 
the  plaintiff  that  he  must  pay  the  fare  or  leave  the  train.  The 
plaintiff  demanded  the  return  of  his  ticket,  which  being  refused, 
and  the  conductor  insisting  that  he  should  either  pay  fare  or 
leave,  he  left  the  train  at  that  point.  He  then  returned  to 
Omaha,  and  commenced  this  action.  On  the  trial  of  the  cause, 
the  jury  returned  a  verdict  for  $31.70,  upon  which  judgment  was 
rendered.  The  plaintiff  brings  the  cause  into  this  court  by 
petition  in  error. 

The  errors  relied  upon  are  that  the  court  erred  in  giving  certain 
instructions,  and  in  refusing  those  asked  by  the  plaintiff. 

The  instructions  are  as  follows : 

1.  If  you  find  from  the  testimony  that  the  ticket  in  question 
in  this  case  was  a  third-class  or  *'  emigrant  "ticket,  which  had 
been  sold  at  a  reduced  rate  to  a  person  in  San  Francisco  other 
than  plaintiff,  and  said  ticket  was  by  its  terms  not  transferable, 
and  the  purchaser  thereof  in  San  Francisco,  in  part  consideration 
of  such  sale  at  a  reduced  price,  agreed  that  it  should  not  be 
transferable,  and  you  further  find  that  the  plaintiff  purchased  in 
Omaha  from  some  person  other  than  defendants  or  their  author- 
ized agent,  and  offered  and  attempted  to  use  it  as  entitling  him 
to  passage  from  Omaha  to  Chicago  on  the  defendant's  road,  and 
refused  to  pay  his  fare  on  the  defendant's  road  and  did  not  pay 
his  fare,  then  the  defendants  were  not  under  obligations  to  allow 
the  plaintiff  to  ride  upon  such  ticket,  and  upon  such  refusal  to 
pay  fare,  had  a  right  to  require  the  plaintiff  to  leave  the  train, 
and  he  can  recover  no  damages  based  on  the  fact  that  he  was  so 
required  to  leave. 

2.  The  taking  up  of  the  plaintiff's  ticket,  however,  was  a 
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wrongful  act  on  the  part  of  the  defendants  for  which  they  are 
liable  to  plaintiff. 

3.  The  measure  of  damage  to  which  the  plaintiff  is  entitled  for 
the  taking  of  such  ticket  would  be  the  value  thereof,  which  would 
not  exceed  the  price  of  a  third-class  or  emigrant  passage  from 
Omaha  to  Boston  with  interest  to  the  first  day  of  this  term. 

Every  railroad  has  a  right  to  adopt  rules  and  regulations  for  the 
management  of  its  business,  provided  such  rules  are  not  unrea- 
sonable, are  within  the  scope  of  the  powers  of  the  corporation, 
and  are  not  in  conflict  with  the  laws  of  the  State.  Elwood  v. 
Bullock,  6  Q.  B.  383 ;  Navigation  Co.  v.  Pilling,  14  M.  &  W.  76 ; 
I  Redf.  on  Railways,  95. 

The  question  whether  rules  are  reasonable  or  not  is  a  mixed 
question  of  law  and  fact,  and  is  to  be  determined  by  the  jury 
under  the  instructions  of  the  court.  Day  v,  Owens,  5  Mich. 
520;  Jencks  v.  Coleman,  2  Sumn.  22 1;  Bass  v.  C.  &  N.  W.  R. 
R.  Co.,  36  Wis.  450;  Thompson,  Carrier  of  Passengers,  335. 

In  Day  v.  Owen  it  is  said  the  reasonableness  of  a  rule  or  regu- 
lation is  a  mixed  question  of  law  and  fact,  to  be  found  by  the 
jury  on  the  trial,  under  the  instructions  of  the  court.  It  may 
depend  on  a  great  variety  of  circumstances,  and  may  not 
improperly  be  said  to  be  in  itself  a  fact  to  be  adduced  from  other 
facts. 

A  regulation  of  a  railroad  company  providing  for  cheaper  rates 
of  fare  between  certain  points,  provided  the  ticket  is  used  alone 
by  the  person  purchasing  the  same  and  within  a  certain  number 
of  days  from  the  date  of  issue,  is  reasonable  and  proper.  It  gives 
the  purchaser  the  benefit  of  a  lower  rate,  while  the  railroad  com- 
panies being  advised  of  what  tickets  have  been  sold  and  their 
character,  are  enabled  without  inconvenience  to  provide  the 
necessary  means  of  transportation.  The  contract  being  that  the 
ticket  was  to  be  used  alone  by  Tristas,  no  one  else  could  acquire 
the  right,  by  the  assignment  of  the  same,  to  be  carried  over  the 
defendant's  road.  The  plaintiff,  therefore,  having  no  right  to 
use  the  ticket  in  question  for  the  purpose  of  being  carried  to 
Chicago,  is  not  entitled  to  recover  damages  because  he  was 
required  to  leave  the  train. 

There  is  error  therefore  in  the  first  instruction. 

There  is  no  error  in  the  second  instruction. 

The  terms  of  the  contract  are ''the  companies  may  refuse  to 
accept  this  ticket,"  not  that  the  company  shall  have  the  right  to 
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take  it  up.  Although  it  gave  no  right  to  the  plaintiff  to  travel 
on  the  defendant's  road,  still  it  was  his,  and  if  in  his  possession 
might  be  sufficient  to  enable  him  to  recover  the  purchase  money 
from  the  person  selling  him  the  ticket.  But  the  measure  of  dam- 
ages in  such  case  in  an  action  against  the  railroad  company  could 
not  exceed  the  value  of  a  third-class  ticket  from  Omaha  to  Boston. 
The  measure  of  damages  was  correctly  stated  in  the  third 
instruction. 

The  instructions  asked  on  t>ehalf  of  the  plaintiff  were  not  appli- 
cable to  the  testimony,  and  were  properly  refused. 
The  judgment  must  be  affirmed. 

EJECTION  FROM  TRAIN  —  EXCESSIVE  DAMAGES.  —  In 
an  action  to  recover  damages  for  being  ejected  from  defendant's 
train  plaintiff  recovered  $5,000  damages,  from  which,  and  the  overrul- 
ing of  Its  motion  for  a  new  trial,  defendant  appealed.     On  appeal 
the  court  discussed  the  question  of  removal  of  cause  to  the  United 
•     States  Circuit  Court  and  sustained  the  ruling  against  defendant's 
motion.     The  Supreme  Court  in  discussing  the  facts  of  the  case 
said:     "  At  the  trial  plaintiff  testified   that  he  applied  to  the  ticket 
agent  of  defendant  for  a  ticket  from  Elko  to  San  Francisco,  and 
procured  from  the  agent  a  ticket  numbered  1496,  paying  therefor 
the  sum  of  forty  dollars  and  fifty  cents.     There  is  some  controversy 
as  to  what  transpired  at  the  ticket  office.     Mr.  Pixley,  the  agent, 
testifies,   that  after  the  money  had  been  paid,   and   at  plaintiff's 
request,  he  went  to  the  ticket  case  and  took  out  a  ticket,  and,  as  he 
stamped  it,  saw  by  the  number  that  plaintiff  had  got  his  ticket;  that 
he  laid  the  ticket  on  the  counter  not  intending  to  deliver  it  to  plain- 
tiff; that  he  told  plaintiff  he  could  not  deliver  to  him  another  ticket, 
and   that  thereupon  plaintiff  took  the  ticket,  and  refused  to  return 
it.      Plaintiff  denied  having  more  than  one  ticket;  the  agent  con- 
tended that  he  had  given  him  a  ticket  numbered  1495,  and  that  he 
had  no  right  to  the  ticket  No.  1496.     The  ticket  agent,  prior  to  the 
departure  of  the  cars,  informed  the  conductor  of  the  train  of  what 
had  happened,  and  the  conductor  requested  the  plaintiff  to  return 
ticket  1496.     When  the  train  started,  the  ticket  agent  undertook  to 
prevent  the  plaintiff  from  getting  on  the  cars,  and  told  him  he  could 
not  ride  on  that  ticket.     Plaintiff  threw  his  baggage  on  the  cars  and 
got  on  the  train  while  it  was  in  motion.     When   the   conductor 
demanded  his  ticket  he  gave  him  ticket  No.  1496.     Thereupon  the 
conductor  requested  him  to  get  off  the  cars,  stating  as  a  reason  for 
such  request  that  plaintiff  had  not  paid  for  that  ticket.     A  colloquy 
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occurred;  the  plaintiif,  as  he  testifies,  wishing  to  explain  about  the 
misunderstanding  at  the  office,  and  the  conductor  insisting  that  he 
did  not  wish  to  listen  to  any  explanation.  The  result  was,  that 
plaintiff,  against  his  remonstrance,  was  forcibly  ejected  from  the 
defendant's  cars  by  the  conductor.  No  more  force  was  used  than 
was  necessary  to  accomplish  the  purpose.  Plaintiff  was  ejected  at  a 
point  on  the  road  distant  from  Elko  about  a  quarter  of  a  mile. 
After  plaintiff  was  ejected  he  again  got  on  the  cars  for  the  purpose 
of  getting  his  valise,  and,  as  he  states,  at  this  time  the  train  was 
running  so  fast  that  he  was  afraid  to  get  off.  Plaintiff  asked  the 
conductor  to  let  him  ride  to  Carlin  (the  next  station  on  the  road), 
and  stated  that  if  he  could  not  satisfy  him  that  they  had  no  right  to 
put  him  off  the  cars,  he  would  get  off.  The  conductor  refused  to 
let  him  ride  to  Carlin.  Neither  the  ticket  nor  the  money  was 
returned  to  plaintiff.  Plaintiff,  on  account  of  his  expulsion  from  the 
cars,  was  delayed  one  day,  and  had  to  buy  another  ticket,  paying 
therefor  the  sum  of  forty  dollars  and  fifty  cents.  There  was  some 
testimony  tending  to  show  that  the  conductor  was  angry,  and  that 
the  conversation  between  the  conductor  and  plaintiff  was  of  such  a 
character  as  to  attract  the  attention  of  the  passengers  on  the  cars. 

"It  is  admitted  by  counsel  for  appellant  that  the  act  of  the  con- 
ductor in  ejecting  plaintiff  from  the  cars  was  within  the  scope  of  his 
authority,  in  the  prosecution  of  the  business  entrusted  to  him  by  the 
defendant,  and  that  if  the  act  was  unwarranted  and  unlawful  the 
defendant  was  liable  in  damages  therefor,  notwithstanding  the  fact 
that  the  conductor  acted  in  good  faith,  in  the  honest  belief  that  the 
plaintiff  had  no  right  to  a  passage  upon  ticket  No.  1496.  But  it  is 
argued  that  the  corporation  is  not  responsible  for  the  wanton  or 
malicious  acts  of  its  servants;  that  in  such  cases  the  corporation 
cannot  be  held  liable  in  exemplary  or  punitive  damages,  and  that  the 
court  therefore  erred  in  submitting  this  question  to  the  jury  in  the 
following  instructions:  *  First.  The  jury  are  instructed  that  a  cor- 
poration is  liable  to  exemplary  damages  for  such  acts,  done  by  its 
agents  or  servants,  acting  within  the  scope  of  their  employment,  as 
would  if  done  by  an  individual  acting  for  himself,  render  him  liable 
for  such  damages.* 

**  *  Second.  The  jury  are  instructed  that  for  acts  done  by  the 
agents  of  a  corporation,  either  in  contractu  or  delicto^  in  the  course  of 
its  business  and  of  this  employment,  the  corporation  is  responsible 
as  an  individual  is  responsible  in  similar  circumstances.* 

•*  *  Fifth.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
did  purchase,  pay  for,  and  receive  from  defendant,  at  Elko,  a  first- 
class  passenger  ticket,  issued  by  defendant  as  a  permit  to  the  owner 
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to  ride  upon  its  passenger  cars  from  Elko  to  San  Francisco;  and  that 
defendant  took  from  plaintiff  said  ticket  whilst  plaintiff  was  on  said 
cars  as  a  passenger,  en  route  to  San  Francisco,  and  forcibly  ejected 
plaintiff  from  its  said  cars;  and  that  such  acts  of  defendant  were 
done  wantonly  or  maliciously,  or  with  a  reckless  disregard  of  the 
rights  of  plaintiff,  then  the  plaintiff  is  entitled  to  recover  exemplary 
damages.' 

"  While  there  is  some  conflict  in  the  decided  cases,  we  are  of 
opinion  that  the  weight  of  reason  and  authority  is  decidedly  in  favor 
of  the  rule  that  a  corporation  is  liable  for  the  wanton  and  malicious 
acts  of  its  agents.  If  the  agent  or  servant  of  a  corporation  assaults 
a  stranger,  the  corporation  is  not  in  any  way  liable;  but  the  rule  is 
different  where  the  assault  is  made  upon  a  passenger  of  the  corpora- 
tion. It  is  the  duty  of  every  railroad  corporation  to  carry  its  pas- 
sengers safely,  and  to  treat  them  respectfully.  They  should  protect 
their  passengers  from  violence  and  insult,  and  are  bound  to  use  such 
reasonable  precautions  as  human  judgment  and  ordinary  foresight 
are  capable  of,  in  order  to  make  the  journey  safe  and  comfortable. 
In  the  language  of  th^  authorities  they  are  bound  to  protect  their 
passengers  not  only  against  the  violence  and  insults  of  strangers 
and  co-passengers,  but  a  fortiori,  against  the  violence  and  insults  of 
their  own  conductors,  agents  and  servants,  and  if  this  duty  is  not 
performed,  they  should,  of  course,  be  held  responsible.**  [Citing 
Hagan  v.  Providence  &  Worcester  R.  R.  Co.,  3  R.  I.  88;  Goddard 
f.  Grand  Trunk  R'y,  58  Me.  202,  8  Am.  Neg.  Cas.  316,  aniej  Moore 
V,  Fitchburg  R.  R.  Corp.,  4  Gray,  465,  8  Am.  Neg.  Cas.  416,  ante; 
Phila.  &  Reading  R.  R.  Co.  v.  Derby,  14  How.  468;  Penn.  R.  R. 
Co.  V,  Vandiver,  42  Pa.  St.  365;  Weed  v.  Panama  R.  R.  Co.,  17 
N.  Y.  362;  Dalton  v.  Beers,  38  Conn.  529,  8  Am.  Neg.Cas.  108, 
ante;  Hopkins  v.  Atlantic  &  St.  Lawrence  R.  R.,  ^6  N.  H.  9;  Bait. 
&  Ohio  R.  R.  Co.  V.  Blocher,  27  Md.  277,  8  Am.  ^tg.  Cas.  341, 
ante;  Pittsburg,  Ft.  Wayne  &  Chicago  R.  R.  Co.  v.  Slusser,  19  Ohio 
St.  157;  Atl.  &  G.  W.  R'y  Co.  v.  Dunn,  19  Ohio  St.  162;  Phila., 
Wil.  &  Bait.  R.  R.  Co.  v,  Quigley,  21  How.  202;  Hanson  v.  European 
&  N.  A.  R'y  Co.,  62  Me.  84,  8  Am.  Neg.  Cas.  336,  ante;  New 
Orleans,  Jackson  &  G.  N.  R.  R.  Co.  v.  Hurst,  36  Miss.  660.] 

The  court  also  discussed  the  term  **  exemplary  damages  "  and 
cited  text-writers  thereon,  and  continuing,  said:  "Without  any 
further  reference  to  the  respective  views  of  these  distinguished 
authors,  we  think  it  must  be  admitted  that  judges  have  very  often, 
in  giving  instructions,  or  in  writing  opinions,  used  the  terms, 
exemplary,  punitive,  vindictive,  and  compensatory  damages  in  such 
a  manner  as  to  confuse,  rather  than  to  enlighten,  the  profession  upon 
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the  subject;  and  it  is  not,  perhaps,  an  easy  task  to  lay  down  definite 
mles  by  which  juries  are  to  be  guided  in  all  cases.  It  should,  how- 
ever, be  the  duty  of  msiprius  courts,  as  far  as  possible,  to  prevent 
the  jury  from  acting  upon  improper  theories  as  to  what  should  be 
regarded  by  them  in  estimating  the  elements  which  go  to  make  up 
the  quantum  of  damages  which  plaintiff  is  entitled  to  recover.  We 
are  of  opinion  that  the  facts  of  this  case  did  not  warrant  the  jury  in 
assessing  damages  as  a  punishment  of  defendant,  independent  of  the 
question  of  full  compensation,  and  it  does  not  appear  from  the 
instructions  given  that  they  were  expressly  authorized  so  to  do. 
Whether  such  damages  can  be  assessed  in  any  case  of  tort  to  the 
person  is  a  question  of  great  importance,  which  ought  to  be  decided 
by,  or  at  least  submitted  to,  a  full  bench,  and  as  the  decision  of  this 
question  is  not  necessarily  involved  in  the  decision  of  this  case,  it 
need  not  be,  and  is  not,  here  determined. 

''  We  have,  in  another  part  of  this  opinion,  considered  the  rights 
of  the  plaintifif  as  a  passenger  upon  the  cars,  and  the  duties  of  the 
defendant  as  a  common  carrier.  It  is,  undoubtedly,  true  that  if  the 
plaintiff  paid  for  and  received  ticket  No.  1495,  ^^^  afterwards 
received  ticket  No.  1496  without  paying  any  consideration  therefor, 
then,  in  the  language  of  one  of  defendant's  instructions  as  given  by 
the  court,  '  he  had  no  right  to  ride  thereon ;  and  unless  he  produced 
the  first-mentioned  ticket,  or  paid  his  fare  to  the  conductor,  the 
conductor  was  justified  in  ejecting  him  from  the  car,  and  was 
authorized  to  use  such  force  as  necessary  for  that  purpose.' 

"  But  in  ejecting  plaintiff  from  the  cars  without  knowing  whether 
he  had  paid  for  the  ticket  No.  1496,  the  defendant  acted  at  its  peril. 
If  the  facts  were,  as  the  jury  afterwards  found,  that  plaintiff  had 
paid  for  a  ticket  and  only  received  ticket  No.  1496,  then  he  had  the 
unquestioned  right  to  ride  on  the  cars  without  molestation  from  any 
one.  It  was  the  duty  of  defendant's  agents  to  ascertain  the  facts 
before  they  took  the  responsibility  of  ejecting  plaintiff  from  the  cars. 
Their  negligence  in  this  respect  cannot  be  pleaded  or  urged  as  a 
defense;  nor  considered  in  mitigation  of  damages.  The  risk  was 
with  defendant,  and  if  it  afterwards  turned  out  that  it  acted  upon 
an  erroneous  impression  as  to  the  facts,  then,  no  matter  how  much 
its  agent  was  mistaken,  nor  how  honestly  he  may  have  believed  that 
plaintiff  had  not  paid  for  his  ticket,  or  how  little  force  was  used  in 
ejecting  the  plaintiff,  the  act  was  nevertheless  unlawful  and  wrong, 
and  for  any  injury  which  the  plaintiff  received  on  account  of  such 
expulsion  he  is  entitled  to  full  compensation  in  damages.  If  the 
conductor  had  used  more  force  than  was  necessary  to  eject  the 
plaintiff,  or  had  used  vile  epithets  toward  him,  then  such  conduct 
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upon  his  part  should  be  considered  by  the  jary  in  aggravation  of  the 
damages.  But  if  the  act  of  ejection  was  unwarranted  by  the  facts, 
then,  although  the  conductor  may  have  acted  with  the  true  courtesy 
and  politeness  of  a  Chesterfield,  using  no  more  force  than  was  neces- 
sary to  accomplish  his  purpose,  the  defendant,  if  plaintiff  was  wholly 
without  fault,  would  be  legally  responsible  for  all  the  injuries  neces- 
sarily resulting  to  plaintiff  on  account  of  the  unlawful  act  of  the 
conductor." 

The  court  reviewed  some  authorities  on  the  question  of  punitive 
damages,  and  in  conclusion  said:     "  Upon  a  careful  consideracion 
of  the  testimony  in  this  case,  it  is  evident  that  the  amount  of  the 
verdict  could  only  be  sustained,  if  at  all,  upon  the  theory  that  the 
jary  had  a  right  not  only  to  assess  damages  in  full  compensation  for 
the  injury  which  plaintiff  actually  received,  but  in  addition  to  award 
farther  damages  solely  as  a  punishment  to  defendant,  that  might 
serve  as  a  warning  and  example  for  the  protection  of  the  public. 
This  was  clearly  erroneous,  and  even  for  argument  sake  admitting 
that  such  damages  were  allowable,  the  amount  of  the  verdict  is  so 
excessive  as  to  indicate  passion  and  prejudice  upon  the  part  of  the 
jury.     The  jury  are  and  ought  to  be  allowed  great  latitude  in  assess- 
ing damages  in  actions  of  this  character.     They  should  award  liberal 
damages  in  full  compensation  for  the  injuries  plaintiff  received.     If 
the  amount  of  the  verdict  in  this  case  was  not  so  great  as  to  clearly 
indicate  passion  and  prejudice  upon  the  part  of  the  jury,  we  should 
not  disturb  it;  but  it  is  not  the  province  of  courts  to  enforce  the 
arbitrary  edicts  of  juries,  when  it  is  apparent  that  their  verdicts  have 
been  influenced  by  their  passions  and  prejudices  rather  than  by  the 
law  and  the  facts.     Upon  the  ground  that  the  damages  are  excessive, 
the  judgment  must  be  reversed  and  cause  remanded  for  a  new  trial." 
Supreme  Court,  Nevada,   October,   1S76,     QUIGLEY  V.  CENTRAL 
PACIFIC  RAILROAD  COMPANY,  11  Nev.  350. 


EJECTION  FROM  TRAIN  —  REFUSAL  TO  PAY  FARE  — 
RULES  AND  REGULATIONS.  —  In  an  action  for  damages  for 
forcible  ejection  from  a  train  for  refusal  to  pay  fare  demanded  by 
the  conductor,  who  declined  to  receive  ticket  tendered  by  plaintiff, 
the  Supreme  Court  in  reversing  the  case  said:  **  Nearly  a  year 
before  the  plaintiff  purchased  his  ticket,  the  defendants  had  estab- 
lished a  rule  that  tickets  over  their  road  should  be  dated  on  the  day 
of  their  sale,  and  should  only  entitle  each  holder  to  a  passage  on 
that  day,  provided  that  joint  tickets  should  be  good  for  such  further 
time  as  might  be  necessary  to  enable  the  holders  by  the  regular 
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trains  of  the  road  to  reach  the  stations  to  which  the  tickets  were 
sold.  This  regulation  seems  designed  to  protect  the  corporation 
against  fraad,  to  enable  them  to  perform  their  duties  as  passenger 
carriers  easily  and  properly,  to  faciltate  their  settlements  with  con- 
necting roads,  and  to  secure  prompt  and  convenient  transportation 
for  the  public,  and  it  throws  no  real  hardship  upon  the  traveler,  for 
if  he  desires  to  make  two  different  journeys  he  may  purchase  a 
ticket  for  each.  Therefore,  considering  these  circumstances  and 
the  length  and  situation  of  the  Concord  railroad,  we  are  of  opinion 
that  this  regulation  was  not  unreasonable.  *  *  *  If  a  regulation 
of  the  railroad  can  be  shown  by  usage  (see  Smith  v.  Railroad,  44 
N.  H.  332;  Vedder  f^.  Fellows,  6  Smith  [N.  Y.]  126),  and  if  it  was 
competent  for  the  plaintiff  to  show  a  usage  of  the  road  existing  at  the 
time  he  bought  his  ticket,  such  as  would  have  governed  the  defend- 
ants in  the  future  so  far  as  their  contract  with  him  was  concerned, 
yet  we  think  he  has  offered  no  competent  evidence  of  any  usage 
existing  at  the  time  he  purchased  his  ticket  or  while  he  held  it, 
which  would  entitle  him  to  ride  in  the  defendants'  cars  by  virtue  of 
a  ticket  nearly  four  months  old.  If  any  such  usage  existed  prior  to 
the  establishment  of  the  regulation  stated  in  the  case,  it  then  ceased 
to  have  effect  as  to  future  contracts,  and  there  is  no  competent  evi- 
dence of  the.  existence  of  such  a  usage  after  the  adoption  of  this 
regulation.  The  evidence  of  the  plaintiff  as  well  as  of  the  defend- 
ants goes  to  show  that  the  defendants'  conductors  were  instructed 
to  enforce  this  regulation,  and  no  question  is  made  that  such  was 
the  fact;  and  the  instances  testified  to  by  the  plaintiff  and  his  wit- 
nesses where  tickets  had  been  used  contrary  to  this  regulation  merely 
show  that  the  conductors  failed  to  do  their  duty,  and  have  no 
tendency  to  prove  a  usage  on  the  part  of  the  defendants  in  conflict 
with  this  regulation,  for  the  conductors  had  no  power  to  repeal  or 
alter  it  and  no  right  to  violate  it,  and  these  instances  are  not  shown 
to  have  come  to  the  knowledge  of  the  governing  officers  of  the  cor- 
poration; and  the  tickets  thus  misused  cannot  be  presiimed  to  have 
been  received  as  valid  by  the  conductors  with  the  assent  of  the  cor- 
poration, for  such  a  reception  of  them  was  not  within  the  scope  of 
the  authority  of  the  conductors  and  was  in  disobedience  to  their 
positive  instructions.*'  The  court  said  that  as  plaintiff  claimed 
simply  for  his  removal  from  the  cars,  and  not  on  account  of  the 
manner  of  removal,  and  as  he  refused  to  pay  fare,  his  removal  was 
perfectly  justifiable.  Judgment  on  the  verdict  for  defendant. 
Supreme  Judicial  Courts  New  Hampshire^  December^  iSd^,  JOHNSON 
V.  CONCORD  RAILROAD  CORPORATION,  46  N.  H.  213. 
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BALDWIN  V.  GRAND  TRUNK  RAILWAY  COMPANY. 

Supreme  Judicial  Courts  New  Hampshire^  J^ne^  1888, 

[Reported  in  64  N.  H.  596.] 

EJECTION  AT  PASSENGER  STATION  —  STATUTE.  —  A  passenger  sution. 
under  the  statute  which  forbids  railroad  corporations  ejecting  persons  from 
its  cars  for  non-payment  of  fare  except  at  some  passenger  station,  does  not 
mean  less  than  a  stopping  place  at  which  passenger  tickets  are  ordinarily 
sold,  and  an  ejection  of  a  person  other  than  at  such  a  station  is  illegal  (i). 

"  Case  for  ejecting  the  plaintiff's  intestate  from  a  car  of  the 
defendants,  June  6,  1883,  and  afterguards  on  the  same  day  negli- 
gently running  upon  him  with  a  freight  train,  causing  his  death. 
Verdict  for  the  plaintiff  for  $3,500. 

"  There  was  evidence  tending  to  show  that  Waldron  was  ejected 
by  the  defendants'  conductor  for  nonpayment  of  fare  at  a  place 
called  Beattie's  Turn  Out  in  Stratford ;  and  it  was  claimed  by  the 
plaintiff  that  that  place  was  not  a  passenger  station  within  the 
meaning  of  Gen.  Laws,  c.  163,  §  22.  Upon  this  point  much  evi- 
dence was  introduced,  and  it  appeared,  among  other  things,  that 
there  was  no  passenger  station  building  there;  that  no  ticket 
office  or  ticket  agent  was  kept  there ;  that  no  tickets  were  sold  or 
baggage  checked  there  to  other  points,  either  on  the  defendants' 
line  or  beyond. 


I.  See  also  the  following  cases  in 
New  Hampshire^  upon  the  topic  under 
treatment: 

State  v,  Thompson  (1850),  20  N.  H. 
350  (assault  by  conductor  upon  pas- 
senger OP  latter  refusing  to  give  up 
ticket  without  any  check  being  gven  in 
return). 

In    Milliard   v.   Goold   (1856),   34 
N.    H.    230  (action   for    forcible  ejec- 
tioo     from    a    train    on     the    Grand 
Trunk    Railway    for    refusal    to    pay 
extra    fare    on    train),   it    was    held 
that   a  uniform  discrimination  in  the 
tariff   of   fares   for  passengers  of  five 
cents  in  favor  of  those  who  purchase 
tickets  before  entering  the  cars,  over 
those  who  pay  after  taking  their  seats, 
is  reasonable  and  legal,  and  a  passen- 
ger who,  having  neglected  to  procure 


a  ticket,  shall  refuse  to  pay  the  ad- 
ditional five  cents,  may  lawfully  be 
ejected  from  the  cars.  In  such  case  it 
was  also  held  that  whenever  the  justi- 
fication of  an  act,  alleged  to  be  wrong- 
ful and  injurious,  is  founded  on  the 
exercise  of  authority,  whether  that 
authority  be  incident  to  the  official 
character  and  duty  of  the  party  exer- 
cising it,  or  arise  from  the  misconduct 
of  the  opposite  party  and  the  necessi- 
ties of  the  case,  the  question  of  the 
excess  of  such  authority  is  to  be  de- 
termined by  the  jury  upon  the  evidence 
submitted  for  their  consideration,  and 
not  by  the  court,  and  for  failure  to 
submit  such  question  to  the  jury  the 
verdict  for  plaintiff  for  $100  was  set 
aside. 
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"The  defendants  excepted  to  the  refusal  of  the  court  to  give 
the  following  instruction  to  the  jury: 

"A  passenger  station,  within  the  meaning  of  §  22,  c.  164,  Gen. 
Laws,  relating  to  the  expulsion  of  a  passenger  from  the  cars  for 
nonpa3rment  of  fare,  is  a  place  where  passengers  are  commonly 
allowed  to  get  on  and  off  the  cars,  a  place  specified  on  the  time- 
tables and  fare  tariffs  of  the  company  as  one  of  their  stations,  and 
a  point  to  which  tickets  from  other  stations  are  commonly  sold 
when  called  for." 

**No  question  was  made  but  that  Waldron,  while  lying  intoxi- 
cated on  the  track  of  the  defendants'  road,  was  run  over  by  a 
freight  train,  June  6,  1883,  and  killed."     Verdict  set  aside, 

Aldrich  &  Remick,  J.  W.  Remick  and  Jeremiah  Smith,  for 

the  plaintiff. 

O.  Ray  and  Drew  &  Jordan,  for  the  defendants. 

Doe,  Ch«  J.  —  "No  railroad  corporation  shall  eject  any  person 
from  its  cars  for  non-payment  of  fare,  excepting  at  some  passenger 
station.*'  G.  L.,  c.  163,  §  22.  "Passenger  station"  may  have 
different  meanings  in  different  statutes  or  in  different  connections. 
In  this  clause,  it  does  not  mean  less  than  a  stopping-place  at  which 
passenger  tickets  are  ordinarily  sold.  If  Waldron  was  ejected  for 
non-payment  of  fare,  his  ejection  was  illegal. 

Kilpatrick,  a  brakeman  on  the  train  that  ran  over  Waldron, 
was  not  called  as  a  witness  by  either  party  at  the  trial.  On  the 
cross-examination  of  Gonyea,  the  engineer  of  that  train,  the 
plaintiff's  counsel,  holding  up  a  paper,  asked,  — "Do  you  know 
Kilpatrick's  handwriting?  "  The  witness  replied  that  he  did  not. 
The  plaintiff's  counsel  then  said:  "He  gave  his  statement,  and 
has  since  been  discharged  by  the  Grand  Trunk  Railway  Com- 
pany, hasn't  he?  "  This  was  one  way  of  informing  the  jury  that 
the  exhibited  paper  contained  Kilpatrick's  written  statement,  that 
it  was  adverse  to  the  defendants,  and  that  for  this  reason  Kil- 
patrick had  been  discharged  by  them.  The  objection  to  this 
unsworn  testimony  was  not  avoided  by  the  interrogative  form  of 
words.  The  substance  was  inadmissible.  The  effect  of  the  testi- 
mony was  intensified  by  the  declaration  that  if  the  defendants 
objected  to  the  so-called  question,  the  plaintiff  would  waive  it- 
This  method  of  increasing  the  force  of  incompetent  evidence  is 
illustrated  by  the  case  supposed  in  Bullard  v,  Boston  &  Maine 
R.  R.,  64  N.  H.  27,  35  (i),  and  nothing  need  be  added  to  the 

I.  Bullard  v,  Boston  &  Maine  R.  R.  Co..  64  N.  H.  27,  is  reported  in  5  Anu 
Neg.  Cas.  51. 
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decision  of  that  case.  A  judicial  trial  means  a  fair  trial.  The 
court  has  no  discretionary  power  to  compel  a  party  to  submit  to 
a  trial  that  is  not  fair.  ''Had  the  plaintiff's  whole  case  been 
proved  in  the  same  way  (by  the  unsworn  testimony  of  his 
counsel),  the  error,  although  extended  in  fact  over  more  ground, 
would  not  have  been  raised  to  a  higher  degree  of  illegality." 
The  wrong  was  not  rectified,  the  error  was  not  acknowledged,  the 
testimony  was  not  withdrawn,  and  the  plaintiff  did  not  obtain 
explicit  instructions  from  the  court  to  the  jury  to  disregard  it. 

The  statement  of  plaintiff's  counsel  that  a  Texas  jury  had 
given  a  verdict  for  $10,000  in  a  similar  case,  and  that  another 
jury  had  given  a  verdict  of  eight  or  ten  thousand  dollars  against 
these  defendants  in  another  case,  was  incompetent ;  and  the  error 
is  not  cured  by  the  circumstances  that  this  testimony  was  given 
in  an  altercation  begun  by  the  defendants'  counsel.  It  is  not 
improbable  that  the  trial  was  so  unfair  on  both  sides  that  no 
verdict  for  either  party  could  be  sustained.  The  verdict  is  set 
aside,  not  because  the  party  gaining  it  introduced  incompetent 
evidence  before  his  adversary  did  the  same  thing,  nor  because  he 
introduced  more  incompetent  evidence  than  his  adversary,  but 
because  a  material  part  of  his  evidence  was  inadmissible  and  preju- 
dicial, and  the  trial  was  unfair  and  illegal. 

Verdict  ^t  aside* 


DELAWARE,  LACKAWANA  AND  WESTERN 
RAILROAD  COMPANY  V.  WALSH. 

Court  of  Errors  and  Appeals^  New  Jersey^  November  Term^  iSSj. 

[Reported  in  47  N.  J.  Law,  54.8.] 

EJECTION  FROM  TRAIN  —  CONDUCTOR'S  THREATS  —  DAMAGES  FOR 
INJURED  FEELINGS.  —  Where  a  passenger,  having  paid  his  fare,  is 
forced  to  leave  a  train,  under  threat  from  conductor,  he  is  entitled  to  dam- 
ages for  the  indignity  and  consequent  injury  to  his  feelings. 

Error  from  Supreme  Court.  Judgment  for  plaintiff  below 
diffirmed, 

Flavel  McGee,  for  plaintiff  in  error. 

Edward  M.  Colie,  for  defendant  in  error. 

The  Chancellor.  —  This  is  a  suit  for  damages  brought  by 
'^Valsh  against  the  company.     The  ground  of  action  is  that  he, 


610  AMERICAN  Negligence  Cases. 

having  bought  a  ticket  entitling  him  to  a  passage  on  a  train  over 
the  company's  road  from  Newark  to  Orange,  was,  while  on  such 
passage,  compelled  by  the  conductor^  under  threat  of  violence, 
to  leave  the  train  before  he  arrived  at  Orange.  The  reason  given 
by  the  conductor  was  that  Walsh's  ticket  entitled  him  to  a 
passage  from  Newark  to  Roseville  only,  and  not  to  Orange.  The 
conductor  had  taken  up  the  ticket  and  the  train  had  passed 
Roseville  when  the  occurrence  took  place.  The  error  assigned  is 
th.it  the  judge  at  the  circuit  charged  the  jury  that  if  they  should 
find  for  the  plaintiff  they  might  give  damages  for  the  indignity 
and  consequent  injury  to  his  feelings  in  being  required  to  leave 
the  train  under  the  circumstances.  The  company's  counsel 
insisted  that  he  should  charge  that  if  the  conductor  supposed 
that  the  ticket  was  for  Roseville  and  acted  upon  the  mistake, 
the  verdict  should  be  for  actual  damages  only,  not  including 
damages  for  the  indignity  and  consequent  injury  to  Walsh's  feel- 
ings; but  the  judge  declined  to  so  charge.  The  rule  on  this  sub- 
ject was  laid  down  by  this  court  in  Allen  v.  Camden  and 
Philadelphia  Ferry  Co.,  17  Vr.  198.  The  charge  and  refusal  in 
question  were  in  accordance  therewith. 

The  judgment  should  be  affirmed. 

The  Chancellor  and  Knapp,  Reed,  Scudder,  Van  Syckel, 
Brown,  Clement,  Cole  and  Whitaker,  JJ.,  were  for  affirm- 
ance; Paterson,  J.,  for  reversal. 


WORN  SILVER  COIN  —  LEGAL  TENDER  FOR  CAR  FARE 
—  EJECTION  FROM  STREET  CAR  —  DAMAGES.  —  The 
defendant  company  was  running  a  horse-car  railroad  in  certain 
streets  of  Jersey  City.  The  plaintiff  below  (in  Hudson  Circuit 
Court)  and  his  wife  entered  one  of  their  cars,  and  after  riding  a 
short  distance,  he  handed  to  the  conductor,  in  his  own  language, 
"one  of  the  coins,  ten  cents,  a  smooth  American  coin.'*  The 
amount  was  right  for  two  fares,  bat  the  conductor  refused  to  receive 
the  coin  because  it  was  worn  smooth.  The  plaintiff  protested,  paid 
his  wife's  fare,  five  cents,  with  another  small  coin,  and  on  refusal  to 
pay  for  himself  with  any  other  money  than  the  dime  he  had  offered, 
was  ejected  from  the  car.  This  action  was  brought  to  recover  dam- 
ages for  the  alleged  unlawful  ejection,  and  a  recovery  had  by  the 
verdict  of  a  jury.  On  the  writ  of  error  in  this  court  (Supreme 
Court)  the  single  question  presented  is,  whether  the  judge,  in  his 
charge  to  the  jury,  gave  the  proper  direction.     He  said  that  the 
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plaintiff  ''  tendered  this  ten-cent  piece,  a  genuine  and  recognizable 
coin  of  the  United  States,  and  that  was  his  lawful  fare,  provided 
that  you  believe  that  the  coin  is  in  the  condition  in  which  it  was 
when  issued  from  the  mint,  except  as  it  has  been  changed  by  proper 
use.     If  there  has  been  no  other  abrasion,  no  other  wearing  away, 
no  other  defacement  of  that  coin  except  such  as  it  has  received  in 
the  passing  from  hand  to  hand,  then  it  is  still,  under  the  laws  of  the 
country,  a  good  ten-cent  piece,  and  was  the  fare  of  the  plaintiff.     If 
you  think  it  has  been  otherwise  changed,  wilfully  changed,  etc.,  it 
has  ceased  to  be  a  lawful  coin  of  the  country,  and  it  has  ceasea  to 
be  legal  tender."     This  instruction  was  held  to  be  substantially  cor- 
rect.    (The  court  discussed  the  legal  tender  acts.)     The  coin  in 
question  in  this  case  was  shown  in  court  to  the  jury.     It  does  not 
appear  in  the  evidence  to  have  been  so  worn  that  it  was  light  in 
weight,  or  not  distinguishable  as  a  genuine  dime.     With  no  limita- 
tion put  upon  its  circulation  by  the  government,  it  would  seem  that 
none  was  intended  so  long  as  it  was  not  defaced,  cut  or  mutilated, 
and  was  only  made  smooth  by  constant  and  long-continued  handling 
while  being  circulated  as  part  of  the  national  currency.     Judgment 
affirmed.     Opinion   by   Scudder,    J.     Supreme   Courts  New  Jersey^ 
Naoember  Term,  1889.     JERSEY  CITY  AND  BERGEN  R.  R.  CO. 
V.  MORGAN,  52  N.  J.  Law,  60. 


ROGERS  V.  ATLANTIC  CITY  RAILROAD 

COMPANY. 

Court  of  Errors  and  Appeals,  New  Jersey,  March  Term,  i8pj, 

[Reported  in  57  N.  J.  L.  (28  Vr.)  703.] 

COMMUTATION  TICKET  — RULES  AND  REGULATIONS— EJECTION 
FOR  FAILURE  TO  PRODUCE  TICKET.  —  A  regulation  of  a  railroad 
company  that  a  monthly  commutation  ticket  shall  be  surrendered  by  the 
passenger  to  the  conductor  on  the  last  trip  taken,  during  the  period  for 
which  it  is  issued,  is  a  reasonable  regulation  of  the  railroad  company  in  the 
conduct  of  its  business  as  a  common  carrier  of  passengers;  and  if  this 
regulation  be  endorsed  on  the  ticket,  and  the  passenger  holding  said  ticket 
fails  or  refuses  to  surrender  it  on  his  last  trip,  or  pay  his  fare  to  the  con- 
ductor, according  to  the  legally  established  rates  of  the  company,  he  can  be 
ejected  from  the  car. 

CONTRACT  —  RULES.  —  This  regulation  becomes  a  part  of  the  contract  of 
the  passenger  with  his  carrier,  and  he  forfeits  his  right  to  be  carried  further 
by  his  refusal  to  comply  with  its  terms. 

i:X>SS  OF  TICKET  BY  PASSENGER.  —  If,  by  any  carelessness,  inadvertence 
or  casualty,  the  ticket  of  the  passenger  has  been  lost  by  him,  so  that  he 
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cannot  prod  ace  it,  the  legal  fare  may  be  exacted  from  him  and  the  con- 
ductor is  not  bound  to  investigate  the  excuse  of  the  passenger  for  its  non- 
production,  and  determine  whether  it  is  made  in  good  faith  or  not;  he  has 
the  right  to  have  the  ticket  produced  and  surrendered  or  the  fare  paid,  and 
if  neither  event  occurs  he  can  expel  the  passenger  (i). 
(Syllabus  by  the  Court.) 

In  error.  The  facts  appear  in  the  opinion.  Judgment  of 
nonsuit  affirmed, 

John  W.  Wartman,  for  the  plaintiff  in  error. 

J.  Willard  Morgan,  for  defendant  in  error. 

Liippincotty  J.  —  The  plaintiff  in  error  resided  at  Clementon, 
in  Camden  county,  about  twelve  miles  from  Camden.  The  busi- 
ness of  the  plaintiff  was  in  Philadelphia.     He  traveled  to  and  fro 


I.  Among  other  actions  relating  to 
Assaults  Upon  and  Ejection  op  Pas- 
sengers, ETC.,  in  Ntw  Jersey ^  are  the 
following: 

State  v.  Overton  (1854),  4  Zab.  435 
(assault  by  conductor  in  forcibly  eject- 
ing person  from  a  train;  passenger 
breaking  journey  on  a  continuous  trip 
ticket;  verdict  against  defendant  set 
asideX 

RiPL£V  V.  New  Jersey  R.  R.  and 
Transportation  Co,  (1866),  3  Vr.  388 
(railroad  company  has  right  to  exact 
fare  from  person  who  loses  his  commu- 
tation ticket,  one  of  the  conditions  of 
which  ticket  is  that  the  holder  shall  pro- 
duce it  when  required  by  conductors 
and  ferrymasters  each  trip;  defendant's 
demurrer  sustained;  judgment  for  de- 
fendants). 

State  v,  Campbell  (1867)  3  Vr.  309 
(ejection  from  train  of  passenger  who 
refused  to  pay  fare;  excursion  ticket 
which  had  become  void  refused  by  con- 
ductor: right  of  conductor  to  refuse  to 
accept  such  ticket  and  on  refusal  to  pay 
fare,  to  eject  passenger  from  train; 
verdict  against  defendant  ordered  set 
aside). 

CoMPTON  tr.  Van  Valkenburgh  et 
AL.  (1870),  5  Vr.  134  (action  for  being 
wrongfully  put  off  a  ferryboat,  and 
assaulted  by  railroad  agent;  passenger 
passing  through  gateway  used  exclu- 


sively for  vehicles,  instead  of  entering 
that  for  passengers;  agent  cannot  ex- 
pel passenger  for  passing  through 
wrong  gateway  without  first  notifying 
such  passenger  of  the  existence  of  rules 
of  railroad  company  as  to  entrance 
gates;  judgment  for  plaintiff  for  $KX> 
affirmed). 

Allen  r.  Camden  and  Philadel- 
phia Steamboat  Ferry  Co.  (1884),  17 
Vr.  198  (forcible  ejection  from  ferry- 
boat; passenger  having  paid  fare  and 
being  unlawfully  and  forcibly  ejected 
from  boat  is  entitled  to  reasonable 
compensation  for  the  indignity  and 
consequent  injury  to  his  feelings; 
judgment  for  defendants  reversed). 

In  State  ex  rel.  At  water  v.  Dela- 
ware, Lackawanna  and  Western  R. 
R.  Co.  (1886),  19  Vr.  55,  it  appeared 
that  the  relator  was  the  holder  of  a 
monthly  commutation  ticket.  On  00c 
occasion  he  had  left  his  ticket  at  home 
and  presented  to  the  conductor  a  regu- 
lar trip  ticket  on  condition  that  it 
should  not  be  punched  but  be  returned 
to  him  next  day  when  he  would  pres- 
ent his  commutation  ticket,  which  the 
conductor  refused.  Held,  that  the  re- 
lator made  himself  liable  to  be  ejected 
and,  perhaps,  to  forfeiture  of  comma- 
tation  ticket  he  then  held,  but  that  sach 
misconduct  was  no  justi6catton  for 
railroad  compaoy  to  refuse  to  sell  him 
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through  Camden  as  a  passenger  on  the  line  of  the  railroad  o{  the 
defendant.  He  had  purchased  a  monthly  commutation  ticket 
between  the  city  of  Camden  and  Clementon  for  the  month  of 
December,  1891.  This  ticket  was  good  from  midnight  of  Novem- 
ber 30th,  189I,  to  midnight  of  December  31st,  1891.  The  con- 
dition or  regulation  under  which  the  ticket  was  sold  to  the 
plaintiff,  as  endorsed  on  the  ticket,  was  as  follows:  "This  ticket 
is  to  be  surrendered  to  the  conductor  on  the  last  trip  taken  during 
the  period  for  which  it  is  issued/' 

The  plaintiff  left  Philadelphia  on  the  evening  of  December  31st, 
1891,  and  passed  over  the  river  on  the  ferry,  to  Camden.  He  was 
late  for  his  regular  train,  and  he  went  out  into  the  city  of  Camden 
to  wait  for  a  later  one.  When  he  returned,  in  o/der  to  reach  his 
train,  he  passed  into  the  ferry-house  and  thence  to  the  train.  In 
passing  into  the  ferry-house,  instead  of  exhibiting  and  retaining 
his  ticket,  he  dropped  it  into  the  box  which  was  there  for  the  recep- 
tion of  ferry  tickets.  He  called  the  attention  of  the  collector  of 
the  ferry  tickets,  stationed  at  the  box  there,  to  this  fact,  who  told 
him  he  would  be  compelled  to  pay  his  fare  on  the  train.  He  also 
called  the  attention  of  a  brakeman  and  the  train  starter  of  the 
train  to  the  fact  that  he  had  dropped  his  ticket  in  this  box.  He 
also  demanded  the  the  box  be  opened  and  his  ticket  given  him, 
but  that  could  not  be  done,  because  the  box  was  one  which  could 
not  be  opened  at  that  time.  He  was  told  before  he  entered  the 
train  that  he  would  be  compelled  to  pay  his  fare.  The  proof  in 
the  case  does  not  show  that  the  conductor  was  acquainted  with  the 
fact  that  he  had  lost  his  ticket.  He  entered  the  train,  and  soon 
after  it  had  started,  the  conductor  called  for  his  ticket,  which  he 
could  not  exhibit  and  surrender.     The  conductor  then  requested 


commutation  tickets  thereafter.  Held, 
also,  that  the  relator's  remedy  was  by 
mandamus. 

Jardine  7/.  Cornell  et  al.  (1888)  21 
Vr.  485  (ejection  of  passenger  from  train 
by  police  officer;  disorderly  conduct  of 
passenger;  railroad  not  liable  for  force 
used  by  police  officer  in  taking  person 
to  police  station :  verdict  and  judgment 
/or  plaintiff  for  $1,750  reversed). 

Consolidated     Traction    Co.    v. 
Taborn  (1896)  58  N.  J.  L.  I  (action  for 
ejection  from  a  street  car;  held,  that  if 
Vol.  VIII  — 33 


a  street  railway  company  has  estab- 
lished, by  its  practice,  a  right  in  its 
passengers  to  change,  without  a  trans- 
fer ticket,  from  one  car  into  another  in 
the  completion  of  their  journey,  it  can- 
not change  such  practice  without  due 
notice.  If  a  passenger  having  a  right 
to  remain  in  a  car  is  ordered  by  the 
conductor  to  leave  it,  the  car  being 
stopped,  obeys  such  order,  such  con- 
duct of  the  conductor  is  tortious,  for 
which  an  action  will  lie.  Judgment  for 
plaintiff  for  $1,000  affirmed). 
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him  to  pay  his  fare,  which  he  refused  to  do.  He  was  then,  with- 
out any  personal  injury,  ejected  from  the  train,  and  was  forced  to 
spend  the  ni^t  in  Camden. 

In  this  action  he  seeks  to  recover  damages  for  the  alleged  wrong 
and  indignity  of  his  ejection  from  the  car  of  the  defendant 
company. 

The  above  facts  were  proven  in  evidence  at  the  trial,  and,  after 
the  conclusion  of  the  evidence  on  the  part  of  the  plaintiff,  on 
motion  of  counsel  for  the  defendant,  a  judgment  of  nonsuit  was 
ordered  by  the  trial  justice,  on  the  ground  that  the  regulation 
requiring  him  to  exhibit  and  surrender  his  ticket  to  the  conductor 
on  thb  trip  was  a  reasonable  and  l^al  regulation,  and  that,  it 
being  contained  in  his  contract  with  the  defendant  company,  as 
he  could  not,  or  would  not,  comply  with  his  contract  nor  pay  his 
fare,  the  conductor  was  justified  in  ejecting  him. 

To  this  judgment  of  nonsuit  an  exception  was  taken,  and  error 
has  been  assigned. 

We  think  that  this  judgment  of  nonsuit  must  be  affirmed. 

The  first  question  presented  is  whether  this  regulation  was  a 
reasonable  one  to  be  made  by  the  defendant,  in  the  exercise  of 
its  business  as  a  common  carrier  of  passengers,  to  be  included  in 
the  contract  between  the  carrier  and  the  passenger.  That  it  is  a 
reasonable  regulation  in  view  of  the  character  of  the  business  of 
the  carrier,  and,  considering  the  requirements  of,  and  the  mode 
of  carrying  on  its  business  operations,  cannot  be  questioned.  It 
is  not  denied  that  this  regulation  was  a  part  of  the  contract 
between  the  plaintiff  and  defendant,  expressly  entered  into  by 
both  parties. 

It  is  clear  in  this  case  that  the  plaintiff,  considering  this  regula- 
tion as  a  reasonable  one,  had  not  performed  his  part  of  the  con- 
tract, in  not  keeping  this  ticket  to  be  delievered  to  the  conductor 
on  this  trip.  His  right  to  ride  depended  upon  the  performance 
of  this  contract,  that  is,  to  surrender  his  ticket  or  pay  his  fare 
when  called  upon  to  do  so.  This  was  an  exaction  which  he  was 
called  upon  to  submit  to  in  order  to  entitle  him  to  a  passs^e. 
The  conductor  Avas  not  bound  to  determine  whether  the  passen- 
ger had  purchased  a  ticket  or  not,  or  whether  it  had  been  previ- 
ously delivered  to  any  other  agent  of  the  company.  The  plaintiff 
had  expressly  contracted  to  relieve  the  defendant  of  this  sort  of 
examination  and  adjudication  of  his  rights.  As  a  condition  pre- 
cedent to  entitle  him  to  the  passage,  he  must  produce  his  ticket 
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and  surrender  it  or  pay  his  fare,  in  accordance  with  his  express 
engagement  with  the  defendant. 

Under  such  a  regulation  as  this,  the  law  seems  to  be  well  settled 
that  the  passenger  must  produce  his  ticket  or  pay  the  fare,  and 
upon  his  failure  to  do  so  he  may  be  lawfully  ejected,  no  more 
force  than  is  necessary  being  used  for  that  purpose. 

A  regulation  made  by  a  railroad  corporation,  requiring  passen- 
gers to  exhibit  their  tickets  whenever  requested  by  the  conductor, 
and  directing  the  ejection  from  the  cars  of  those  who  should 
refuse  to  do  so,  is  a  reasonable  and  proper  one.  The  passenger 
is  bound  to  conform  to  such  regulation  and  forfeits  his  right  to  be 
carried  further  by  his  refusal  to  comply  with  it.  Hibbard  v. 
New  York  and  Erie  Railway  Co.,  15  N.  Y.  455;  Frederick 
V,  Marquette,  H.  and  O.  Railway  Co.,  37  Mich.  342  (i);  Duke  t/. 
Great  Western  Railway  Co.,  14  U.  C.  Q.  B.  369;  Pullman  Palace 
Car  Co.  V.  Reed,  75  111.  125  (2);  Ray  Imp.  Duties  Pass.  Carr., 
P-  i83>  §  5^;  Jardine  v.  Cornell,  21  Vroom,  485  (3);  Carpenter  v. 
W.  &  G.  Railroad  Co.,  121  U.  S.  474. 

The  ticket  is  the  evidence  of  the  contract  of  carriage,  upon  which 
the  conductor  had  the  right  to  rely,  and  a  rule  requiring  it  to  be 
shown  and  surrendered  must  be  complied  with.  Ripley  v.  New 
Jersey  Railroad  and  Transportation  Co.,  2  Vroom,  388,  393  (4). 
If  by  casualty  his  ticket  has  been  lost  so  that  he  cannot  produce 
it,  the  company  may  exact  from  him  the  fare  according  to  legally 
established  rates.  Ripley  v.  New  Jersey  Railroad  and  Trans- 
portation Co.,  supra. 

It  is  entirely  obvious  that  any  other  rule  would  subject  the 
conductor  to  the  duty  of  an  examination  and  adjudication  of  the 
rights  of  every  passenger  who  chose  to  say  that  he  had  purchased 
and  lost  or  mislaid  his  ticket,  or  that  he  had  delivered  it  to  some 
other  agent  of  the  company,  and  from  whom  the  conductor 
would  be  entirely  unable  to  obtain  any  verification  of  the  truth 
of  the  story  of  the  passenger.  Such  a  rule  would  be  disastrous  to 
the  business  of  the  railroad  company,  and  it  is  just  such  conse- 
quences that  the  law  permits  the  company  and  the  passenger  to 
contract  against,  and  this  considered  as  a  contract  or  regulation 

1.  See  this  case  reported  in  this  vol-        3.  See   note  of  this  case  in  notes  to 
Ezne,  page  425,  ante.  the  case  at  bar,  supra. 

2.  See  note  of  this  case  on  page  195        4.  See  note  of  this  case  in  notes  to 
this  volume,  anU,  the  case  at  bar,  supra. 
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must  be  deemed  reasonable  in  view  of  the  business  of  a  common 
carrier  of  passengers. 

The  case  of  Pullman  Palace  Car  Co.  v.  Reed,  supra  ^  is  the  onlj' 
case  cited  by  the  plaintiff  to  sustain  his  contention  that  the  con- 
ductor wrongfully  ejected  him  from  the  car.  In  that  case  the 
passenger  had  lost  his  ticket  which  he  had  purchased  for  a  berth 
in  a  sleeping-car,  and  he  went  back  to  the  ticket  agent  of  whom 
he  had  purchased  it,  and  satisfied  him  that  it  was  lost.  The  agent 
then  gave  him  a  letter  to  the  conductor,  stating  the  fact  that  the 
passenger  had  purchased  the  ticket  for  the  particular  berth,  and 
that  he  was  entitled  to  occupy  the  berth  for  the  night.  Besides, 
the  passenger,  before  its  loss,  had  exhibited  the  ticket  to  the 
porter  of  the  sleeping-car  and  had  taken  possession  of  the  berth. 
The  conductor  refused  to  recc^nize  the  right  of  the  passenger  thus 
evidenced  to  him  and  ejected  him.  It  will  be  noticed  that  there 
was  but  one  berth  to  be  occupied  by  the  passenger  on  the  night 
in  question,  and  if  anyone  else  had  presented  the  lost  ticket, 
detection  of  the  attempted  imposition  would  be  sure  to  follow. 
In  the  case  cited,  the  passenger  held  the  evidence  of  his  right  to 
the  berth  from  the  agent  who  made  the  sale  of  it  to  him  and  who 
was  authorized  to  bind  the  company.  He  held  a  ticket  of  the 
most  effective  character.  He  would  have  had  no  better  evidence 
if  he  had  retained  the  original  ticket  for  the  berth.  That  case 
distinctly  declares  the  rule  that  carriers  of  passengers  may  require 
them  to  exhibit  their  tickets  to  the  persons  designated  by  the 
carrier  for  that  purpose  and  surrender  them  when  required  by  the 
person  in  charge. 

The  judgment  of  nonsuit  must  be  affirmed. 


EJECTION  FROM  TRAIN  — REASONABLE  REGULATION 
REQUIRING  PASSENGERS  TO  PRODUCE  TICKET  TO  CON- 
DUCTOR.—  The  complaint  charged  that  the  defendant,  upon  pay- 
meat  of  the  fare  charged  by  it,  received  the  plaintiff  as  a  passenger 
upon  its  cars  at  Hornellsvilie,  and  undertook  safely  to  convey  him  to 
Scio,  in  Allegany  county;  that  it  refused  to  do  so,  but  on  the  contrary, 
by  its  agents  and  servants,  with  great  force  and  cruelty,  ejected  him 
from  the  cars,  by  means  whereof  his  feelings  and  person  were  out- 
raged and  injured,  his  health  endangered  and  his  journey  delayed. 
It  further  alleged  that  the  plaintiff  was  traveling  with  other  persons, 
on  business  to  be  transacted  at  Scio,  and  that  he  was  greatly  delayed 
and  injured  in  his  said  business.     The  trial  was  had  at  the  Niagara 


Carrier  of  Persons.  617 

circuit  before  Mr.  Justice  Green.  The  plaintiff  proved  the  purchase 
of  a  ticket  at  Hornellsville,  and  its  exhibition,  at  the  request  of  the 
conductor,  once  after  the  train  had  started  for  Scio;  afterwards,  and 
between  Andover  and  Alfred  stations,  the  conductor  called  upon  the 
plaintiff  again  to  exhibit  his  ticket,  and  upon  his  refusing,  he  was 
informed  by  the  conductor  that  unless  he  showed  his  ticket  or  paid 
his  fare  to  the  conductor,  the  latter  would  stop  the  train  and  put 
him  off  the  cars.  That  plaintiff  said  that  he  had  just  shown  his  ticket 
and  should  not  do  it  again.  The  conductor  then  stopped,  and  caused 
the  plaintiff,  who  resisted,  to  be  forcibly  put  off  the  cars  by  the 
brakeman.  Mr.  Crandall,  a  passenger,  informed  the  conductor 
immediately  before  he  stopped  the  train,  that  the  plaintiff  had  a 
ticket  for  Scio,  and  that  he  had  once  exhibited  it.  After  the  con- 
ductor had  given  the  signal  by  pulling  the  bell- cord,  to  stop  the 
train,  the  plaintiff  actually  showed  his  ticket,  and  defied  the  conduc* 
tor  to  put  him  off  the  train.  The  plaintiff,  under  exception,  gave 
evidence  tending  to  show  that  he  sustained  a  serious  injury  to  his 
right  arm  in  the  scuffle  attending  his  expulsion  from  the  train.  The 
defendant  proved  that  the  regulations  of  the  company  required  pas- 
sengers who  had  tickets  to  exhibit  them  to  the  conductors  when 
requested  to  do  so,  and  that  the  conductors  are  instructed  in  case 
of  the  refusal  by  a  passenger  to  show  his  ticket  when  required,  or  to 
pay  his  fare,  to  put  him  off  the  train.  The  defendant's  counsel 
requested  the  judge  to  charge  the  jury  that  when  the  plaintiff  paid 
his  fare  and  took  his  ticket,  he  agreed  to  conform  to  the  rules  and 
regulations  of  the  company,  by  showing  his  ticket  to  the  conductor 
when  requested  so  to  do.  The  judge  declined  so  to  charge,  but 
instructed  the  jury  that  the  ticket  being  the  ordinary  ^evidence  of 
the  payment  of  fare,  a  passenger  is  bound  to  exhibit  it  when  reason- 
ably requested  so  to  do,  but  if  the  conductor  knew  the  plaintiff  had 
paid  his  fare,  he  had  no  right  to  expel  him  from  the  cars,  although 
he  refused  to  exhibit  the  ticket.  The  defendant's  counsel  excepted. 
Some  other  exceptions  were  taken.  The  jury  rendered  a  verdict  for 
the  plaintiff  for  $i,ooo,  on  which  judgment  was  entered,  which  was 
affirmed  by  the  Supreme  Court  at  General  Term,  in  the  Eighth  district, 
and  the  defendant  appealed  to  the  Court  of  Appeals.  In  discussing 
the  case  the  court  {^per  Denio,  Ch.  J.)  said:  —  "  In  my  opinion,  the 
learned  judge  before  whom  this  case  was  tried  committed  two  capital 
errors;  first,  he  refused  to  charge  the  jury  that  the  plaintiff  was 
2>ouQd  to  conform  to  the  rules  and  regulations  of  the  company,  by 
^flowing  his  ticket  to  the  conductor  when  requested  so  to  do.  As 
^i,  substitute  for  this  direction,  he  charged  that  a  passenger  was 
f^ound  to  exhibit  his  ticket  when   reasonably   requested;    and   he 
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added  that  if  the  conductor  knew  the  plaintiff  had  paid  his  fare  he 
had  no  right  to  expel  him  from  the  cars,  although  he  refused  to 
show  his  ticket.  The  defendant  was  entitled  to  the  instruction 
asked  for  without  qualification. 

"  It  was  proved  that  the  defendant's  company  had  established  a 
regulation  by  which  passengers  were  required  to  exhibit  their 
tickets,  when  requested  to  do  so  by  the  conductor,  and  that  in  case 
of  refusal  they  might  be  removed  from  the  cars.  If  this  was  a  rea- 
sonable regulation,  the  plaintiff  was  bound  to  submit  to  it,  or  he 
forfeited  his  right  to  be  carried  any  further  on  the  road.  In  my 
opinion  the  rule  was  reasonable  and  proper,  and  in  no  way  oppress- 
ive or  vexatious.  In  the  first  place,  it  was  easy  to  be  complied 
with.  The  railroad  ticket  is  a  small  slip  of  paper  or  pasteboard, 
which  may  be  conveniently  carried  about  the  person;  and  it 
involves  no  conceivable  trouble  for  the  passenger  when  called  upon 
at  his  seat  by  the  conductor,  to  exhibit  it  to  him.  Then  no  one  can 
question  but  that  this  or  some  similar  arrangement  is  absolutely 
necessary  for  the  company,  unless  they  are  willing  to  transport  pas- 
sengers free.  A  train  of  railroad  cars  frequently  contains  several 
hundred  passengers,  a  portion  of  them  constantly  changing  as  the 
train  passes  stations  where  persons  are  received  and  discharged. 
The  tickets,  which  are  given  as  evidence  of  the  payment  of  fare,  are 
of  as  many  different  kinds  as  there  are  stopping  places  on  the  road; 
each  being  for  the  distance  or  to  the  place  for  which  the  passenger 
has  paid  his  fare.  The  conductor  must  necessarily  be  a  stranger  to 
all  or  a  large  portion  of  his  passengers.  Unless  he  is  allowed  a  sight 
of  these  evidences  of  the  payment  of  fare,  whenever  he  may  require 
it,  he  is  exposed  to  the  chance  of  carrying  the  holder  of  them  beyond 
the  place  to  which  he  is  paid,  or  of  carrying  persons  who  have  not 
paid  at  all.  If  the  conductor  is  not  allowed  to  ascertain  whether  a 
passenger  who  has  obtained  a  ticket  still  keeps  it,  there  is  nothing 
to  prevent  its  being  given  to  another  passenger  who  has  not  pro- 
cured one,  and  thus  serving  as  a  passport  for  several  passengers. 
But  it  is  argued  that  if  the  ticket  has  been  once  shown  to  a  conduc- 
tor«  the  passenger  cannot  reasonably  be  required  to  exhibit  it  a 
second  time.  If  the  duty  of  showing  it  were  at  all  difficult  or 
arduous,  it  might  be  a  question  whether  the  company  would  not  be 
bound  to  devise  some  easier  arrangement;  or,  if  it  was  possible  that 
the  memory  and  other  faculties  of  persons  employed  as  conductors 
could  be  so  cultivated  that  they  could  know  and  remember  the  per* 
sons  of  several  hundred  people,  upon  seeing  them  for  the  first  time, 
and  could,  moreover,  retain  the  recollection  of  the  terms  of  the 
several  tickets  held  by  them  upon  their  being  once  shown,  it  might 
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be  considered  unreasonable  to  require  a  second  exhibition  of  a 
ticket  in  any  case.  As  this  degree  of  perfection  is  unattainable  in  the 
present  condition  of  mankind,  I  am  of  opinion  that  it  was  lawful, 
for  this  railroad  company,  to  require  that  persons  engaging  passage 
in  its  cars  should  show  their  tickets  whenever  required  by  the  com- 
pany's servants  intrusted  with  that  duty,  upon  pain  of  being  left  to 
travel  the  remaining  distance  in  some  other  way  in  case  of  refusal* 
I  do  not  think  it  was  correct  for  the  judge  to  leave  it  to  the  jury, 
as  he  did,  whether  the  request  to  show  the  ticket  a  second  time 
was  reasonable.     ♦    ♦    ♦ 

"  The  other  error  which  I  have  supposed  to  exist  in  the  charge  is, 
that  the  judge  held,  in  effect,  that  if  the  plaintiff  offered  to  show  his 
ticket,  or  did  show  it,  after  the  cars  had  been  stopped  in  order  to 
put  him  out  for  refusing  to  show  it,  the  conductor  should  not  have 
persisted  in  expelling  him.  The  request  assumed  that  the  jury 
might  find  that  the  conductor  was  right  up  to  that  time ;  and  the 
point  decided  was  that,  though  this  were  so,  the  plaintiff  saved  the 
forfeiture  by  this  late  compliance  with  the  company's  rule.  This 
question,  like  the  other,  requires  a  consideration  of  the  peculiar 
character  of  this  new  mode  of  transporting  persons.  Railroad 
trains  are  run  according  to  a  scheme  in  which  the  time  required  in 
passing  from  one  point  to  another,  and  the  time  required  for  the 
necessary  stoppages,  is  accurately  calculated.  Any  derangement 
of  departure  from  the  time  fixed  is  exceedingly  hazardous  to  the 
safety  of  the  company's  property  and  to  the  lives  of  the  passengers 
and  the  persons  employed  in  running  the  train.  The  most  horrible 
calamities  have  often  been  the  result  of  such  derangements.  A  train 
of  railroad  cars  cannot  be  stopped  and  again  set  in  motion  so  as  to 
attain  its  former  speed,  without  considerable  delay;  and  if  one  pas- 
senger, by  his  unjustifiable  humor,  can  cause  the  cars  to  stop,  another 
may  do  the  same  thing,  and  the  utmost  irregularity  may  be  brought 
about.  The  rule,  therefore,  was  in  my  judgment  plainly  reasonable 
which  imposed  a  forfeiture  of  his  right  to  proceed  further  in  the  cars 
upon  a  person  who  should  refuse  to  show  his  ticket  to  a  conductor, 
when  requested.  Having  forfeited  his  right  by  his  improper  con- 
duct, it  was  for  the  company  or  its  agents  to  say  whether  he  should 
be  retained  after  having  occasioned  the  inconvenience  of  a  stoppage 
by  his  pertinacity. 

**  There  are  some  other  questions  in  the  case  which  I  have  not 
thought  it  necessary  to  examine,  as  those  which  I  have  mentioned 
are  necessarily  fatal  to  the  judgment.  I  am  in  favor  of  a  reversal." 
Srown  and  Comstock,  }J.,  concurred,  in   separate   opinions,  in 


620  AMERICAS  SEGUGESCE  CASES. 

reversal  of  jodgment.  Jadgment  reversed.  Court  of  Appeals,  New 
York,  1837.  HIBBARD  V.  NEW  YORK  AND  ERIE  RAILROAD  CO., 
15  N.  Y.  455  (i). 

SANFORD,  Administrator,  etc.,  v.  EIGHTH 
AVENUE  RAILROAD  COMPANY. 

Court  of  Appeals^  New  York^  J^f^%  1861, 
[Reported  in  23  N.  Y.  343.] 

EJECTION  FROM  MOVING  TRAIN  — RIGHT  TO  RESIST.  — Where  a 
passen^r  is  ejected  from  a  railroad  train  while  in  motion  he  has  the  same 
right  to  repel  an  attempt  to  so  eject  him,  when  sach  an  act  endangers  his 
life,  that  he  has  to  nsist  a  direct  attempt  to  take  his  life. 

DEATH  —  UNLAWFUL  ACT  IN  EJECTING  PASSENGER  FROM  MOV- 
ING TRAIN.  —  Where  a  passenger  refuses  to  pay  fare  on  denpand,  he  may 
be  ejected;  but  where  he  is  forcibly  ejected  from  a  moving  train,  and  as  a 
consequence  thereof  his  death  results  from  injuries  sustained,  the  raUroad 
company  is  liable  for  the  unlawful  act  of  its  servant  in  thus  ejecting  the 


"  Appeal  from  the  Superior  Court  of  the  city  of  New  York. 
Action,  under  the  statute,  for  damages  to  the  next  of  kin  of  the 
plaintiff's  intestate,  resulting  from  his  death  by  the  wrongful  act 
of  the  defendant's  agent.  On  the  trial  these  facts  appeared: 
On  the  evening  of  December  30,  1855,  ^^^  deceased  entered  one 
of  the  defendant's  cars  in  a  street  of  New  York  city.  Upon  being 
called  upon  to  pay  fare,  he  refused  because  upon  the  previous 
evening  he  had  paid  fare  and  had  not  been  carried  (the  track 
being  obstructed  by  snow),  nor  had  the  fare  been  returned.  The 
conductor  told  him  that  he  must  pay  or  leave  the  car,  and  with- 
out stopping  the  car,  led  him  to  the  forward  platform  and  forcibly 
ejected  him  therefrom.  There  was  some  conflict  of  evidence  as 
to  the  extent  of  the  deceased's  resistance.  It  was  dark  and  cold. 
There  was  an  embankment  of  frozen  snow  and  ice  on  each  side 
of  the  track.  As  the  deceased  fell  from  the  car  he  struck  upon 
this  embankment,  rolled  or  slid  down  between  it  and  the  project- 
ing part  of  the  car,  and  was  so  crushed  and  jammed  between  the 

I.  In  Ve4der  v.  Fellows  (1859),  20  N.  ets  was  held  to  be  a  question  <^  law  for 

Y.  136,  an  action  for  damages  for  ejec-  the  court  to  determine,  and  it  was  enor 

tion  from  train  for  refusing  to  surreo-  for  trial  court  to  leave  same  to  jury, 

der  ticket  when  required  by  conductor.  Judgment  for  plaintiff  for  (700  da«- 

the  question  of  reasonableness  of  rail-  ages  reversed, 
road  regulation  as  to  surrender  of  tick- 
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embankment  and  the  car  as  it  proceeded  on  its  course,  that  he 
died  in  a  few  days  afterwards  at  the  hospital  to  which  he  was 
conveyed. 

"The  judge  charged  the  jury,  in  substance,  that  when  the 
deceased  refused  to  pay  the  fare  he  was  in  fault  and  the  conductor 
had  a  right  to  remove  him.  He  left  it  to  the  jury  to  determine 
whether  the  conductor  put  the  deceased  out  of  the  car  in  a  negli- 
gent and  imprudent  manner,  "so  that  by  the  negligent  and 
imprudent  manner  in  which  Mr.  Sanford  was  ejected,  he  received 
the  injuries  of  which  he  died  without  himself  being  guilty  of  negli- 
gent or  imprudent  conduct  at  the  time  he  was  actually  put  off, 
which  contributed  to  produce  the  injury." 

"The  plaintiff  had  a  verdict.  Upon  appeal  the  court  at  General 
Term  set  aside  the  verdict,  and  ordered  a  new  trial.  The  plain- 
tiff appealed  to  this  court. ' '  Judgment  far  plaintiff  on  the  verdict 
affirmed. 

H.  B.  CowLES,  for  appellant. 

Aaron  J.  Vanderpoel,  for  respondent. 

Comstocky  Cb*  J*  —  Where  the  trial  is  by  jury,  we  have  no 
power  under  the  existing  rules  of  law  to  review  any  question  of 
fact  determined  in  the  subordinate  courts.  In  this  case,  there- 
fore, we  should  be  obliged  to  affirm  the  order  granting  a  new  trial, 
if  that  order  could  stand  consistently  with  any  view  to  be  taken 
of  the  evidence  given  at  the  trial.  But  we  arc  of  opinion  that 
after  giving  to  the  defendant  the  benefit  of  whatever  conflict 
there  may  be  in  the  testimony,  and  after  examining  the  facts 
proved  in  the  light  most  favorable  to  him,  the  plaintiff  was 
entitled  to  a  verdict. 

It  is  said,  and  such  is  the  proof  by  one  of  the  witnesses,  that 
the  intestate,  on  stepping  upon  the  platform  of  the  defendant's 
car,  announced  his  intention  not  to  pay  the  fare,  alleging  that  he 
had  paid  it  on  the  previous  day  without  having  been  carried  so 
far  as  he  was  entitled  to  go.  On  this  ground  it  is  claimed  that 
the  relation  of  carrier  and  passenger  never  arose  between  the 
parties.  But  there  is  in  this  proposition  nothing  which  requires 
a  serious  consideration.  If  the  fact  be  as  stated,  the  intestate 
might  have  been  refused  admission  to  a  seat  in  the  car.  But  he 
was  allowed  to  pass  in  and  sit  down  like  other  passengers,  and 
the  fare  was  afterwards  demanded  of  him  in  the  usual  way.  This 
conceded  his  right  to  take  a  seat,  and  his  situation  was  that  of 
any  person  who  enters  one  of  these  cars  and  sit?  down  as  a 
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passenger.  Undoubtedly  it  was  his  duty  to  pay  the  fare  when 
demanded,  but  nothing  anterior  to  his  refusal  so  to  do  has  any- 
thing to  do  with  the  present  question. 

In  the  next  place,  it  must  be  conceded  that  the  conductor  had 
a  right  to  expel  the  intestate  for  the  reason  that  he  would  not 
pay  his  fare  when  asked  to  do  so.  But  this  was  not  a  right  to  be 
exercised  in  a  manner  regardless  of  all  circumstances.  A  person 
cannot  be  thrown  from  a  railroad  train,  in  rapid  motion,  without 
the  most  imminent  danger  to  life ;  and  although  he  may  be  justly 
liable  to  expulsion,  he  may  lawfully  resist  an  attempt  to  expel 
him  in  such  a  case.  As  the  refusal  of  a  passenger  to  pay  fare 
will  not  justify  a  homicide,  so  it  fails  to  justify  any  act  which  in 
itself  puts  human  life  in  peril ;  and  the  passenger  has  the  same 
right  to  repel  an  attempt  to  eject  him  when  such  an  attempt  will 
thus  endanger  him  that  he  has  to  resist  a  direct  attempt  to  take 
his  life.  The  g^at  law  of  self-preservation  so  plainly  establishes 
this  conclusion  that  no  further  argument  can  be  necessary. 

In  this  case  all  the  evidence  shows  that  the  conductor  of  the 
defendant's  car,  without  arresting  its  motion,  seized  the  plaintiff's 
intestate  and  forcibly  ejected  him.  The  danger  attending  such 
an  act  was  enhanced  by  other  circumstances.  It  was  in  the 
night,  and  a  high  bank  of  snow  was  thrown  upon  each  side  of  the 
track.  No  injury  might  have  resulted  if  the  expulsion  had  taken 
place  from  the  rear,  instead  of  the  front  of  the  car.  As  a  direct 
consequence  of  the  conductor's  act  the  passenger  was  injured  so 
that  he  died ;  and  the  act  itself,  under  the  circumstances  stated, 
being  necessarily  attended  with  g^reat  danger,  stands  without  a 
leg^  justification.  It  is  said  that  the  intestate  offered  resistance 
when  he  was  thus  seized.  But  this  he  had  a  right  to  do  in  order 
to  save  his  life,  which  he  had  not  forfeited  by  refusing  to  pay  the 
fare.  He  was  liable,  as  we  said,  to  be  expelled,  and  the  conduc- 
tor's assault  would  have  been  justified  if  the  car  had  been  stopped, 
and  the  expulsion  had  been  made  without  necessary  violence. 
But  as  the  conductor  had  no  right  to  make  the  assault,  when  he 
did  and  as  he  did,  so  the  law  will  justify  such  resistance  as  was 
offered  to  that  assault. 

The  decision  of  the  court  below  appears  to  have  proceeded 
upon  a  rule  of  law  which  we  think  is  inapplicable  to  the  case. 
In  the  opinion  of  that  court,  it  is  conceded  that  the  conductor 
was  guilty  of  negligence  and  improper  conduct  in  expelling  the 
passenger  without  stopping  the  car.     But  the  latter  was  also  in 
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the  wrong  in  occupying  a  seat  without  paying  the  fare,  and  the 
case  was  put  as  one  of  concurring  negligence  where  the  injured 
party  is  without  redress,  because  he  is  himself  in  fault.     We  fail 
to  see  how  this  principle  can  be  invoked.     It  cannot  be  applied 
to  an  intentional  trespass,  certainly  not  to  a  case  like  the  present. 
If  the  plaintiff's  intestate  had  not  died  of  his  injuries  his  action 
for  the  wrong  would  have  been  strictly  and  technically  assault 
and  battery.     In  such  an  action  a  plea  that  the  plaintiff  was 
guilty  of  concurring  negligence  or  fault  would  have  been  without 
precedent,  as  well  as  illogical  and  absurd.     To  such  a  cause  of 
suit,  the  defendant  must  find  and  plead  a  complete  justification 
of  his  conduct,  or  he  must  fail  and  pay  the  damages.     At  the 
common  law  the  cause  of  action  was  lost  if  the  injured  person 
died,  but  under  the  statute  it  survives  to  the  administrator,  and 
^  is  governed  in  this  respect  at  least  by  the  same  rules  of  law.     The 
case  is,  therefore,  to  be  stated  thus:    The  defendants  by  their 
servants  were  guilty  of  a  personal  and  intentional  assault  upon 
the  intestate.     That  assault,  as  we  think,  was  not  in  law  justified 
by  the  facts,  and  they  are  consequently  without  a  legal  defense. 
Entertaining  as  we  do  this  view  of  the  case,  it  becomes  unneces- 
sary to  examine  in  detail  the  charge  of  the  judge  at  the  trial.     It 
was  quite  as  favorable  to  the  defendants  in  all  respects  as  the  law 
of  the  case  would  justify.     A  single  point  may  be  noticed :    The 
judge  was  desired  to  charge  that  if  the  conductor  in  the  execu- 
tion of  the  defendant's  directions  to  remove  any  one  from  the 
cars   who  declined  to  pay  fare,    used   unnecessary   force    and 
wantonly  injured  the  deceased,  the  defendants  are  not  liable  for 
such   excess.     This  instruction   was  refused.     The  request  of 
course  assumed  that  the  conductor's  assault  was  justified  by  his 
instructions  and  by  the  circumstances ;  by  his  instruction  so  as  to 
render  his  principals  liable  if  he  would  be,  and  by  the  circum- 
stances so  as  to  exonerate  them  both.     This  being  assumed,  the 
point  of  the  request  was  that  he  alone,  and  not  his  principals, 
was  liable  for  any  excess  of  force  and  violence.     This  may  have 
been  good  law  in  the  abstract.     But  it  fails  of  application  to  the 
case,  because  the  assault  as  we  have  seen,  was  unjustifiable;  and 
the  defendants  being  liable  for  that  as  principals  (which  the  prop- 
osition did  not  deny),  they  are  also  answerable  for  any  circum- 
stance of  aggravation  which  attended  the  wrong.     It  may  be 
added,  that  the  case  does  not  disclose  any  special  facts  of  this 
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kind.     The  wrong  consisted  in  ejecting  the  intestate  from  the  car 
without  a  justification  of  that  act. 

The  order  granting  a  new  trial  must  be  reversed,  and  the  judg- 
ment for  the  plaintiff  on  the  verdict  must  be  affirmed. 

DIRECTING  PASSENGER  TO  TRAIN  —  MISTAKE  — 
NO  nCE  — EJECTION  FROM  TRAIN.  —  Where  a  passenger 
was  directed  by  an  agent  of  defendant  to  a  certain  train  for  his 
destination,  but  the  train  did  not  go  to  the  desired  point,  but 
branched  off  elsewhere,  the  passenger  was  himself  in  fault  in  being 
miscarried  if  he  did  not  use  the  reasonable  care  of  a  traveler  of 
ordinary  intelligence  when  notice  was  given  of  the  change  the  train 
would  make  in  its  route,  before  or  when  the  place  of  such  change 
was  reached.  In  such  case,  if  the  passenger  without  fault  on  his 
part,  passed  the  point  at  which  the  change  was  to  be  made,  and  was 
notified  thereof  and  requested  to  take  a  return  train  on  which  he 
would  be  carried  free,  but  he  refused  to  do  so  and  remained  in  the 
train,  his  refusal  made  him  a  trespasser  and  he  was  liable  to  ejection 
from  the  train.  Judgment  for  defendant  affirmed.  Court  of  Appeals^ 
New  York,  June,  1862.  BARKER  ET  AU,  ADMINISTRATORS,  ETC., 
V.  NEW  YORK  CENTRAL  R.  R.  CO.,  24  N.  Y.  599. 

ISAACS  V.  THIRD  AVENUE  RAILROAD  COMPANY. 

Court  of  Appeals,  New  York,  December y  iSji. 
[Reported  in  47  N.  Y.  132.] 

STATUTE  —  CONDUCTOR  OF  STREET  CAR.  —  The  conductor  of  a  street 
railway  car  is  not  a  driver  of  a  *'  carriage  '*  within  the  meaning  of  the  stat- 
ute, I  R.  S.  696,  §  6,  which  makes  the  owners  of  vehicles  liable  for  the  wil- 
ful or  negligent  acts  of  the  drivers, 

MASTER  AND  SERVANT  — WILFUL  ACT  OF  CONDUCTOR.  —  Where 
it  appeared  that  a  passenger  on  a  street  car  desiring  to  alight  signaled  to 
stop  the  car  and  passed  out  on  the  platform  and  asked  the  conductor  to  stop 
the  car  and  told  him  she  would  not  get  out  until  the  car  stopped,  where- 
upon he  threw  her  out  while  the  car  was  in  motion  and  her  leg  was  broken, 
the  company  was  not  liable  for  the  injuries,  as  the  act  of  the  conductor  was 
wilful  and  was  not  in  the  line  of  his  duty  or  scope  of  his  employment  (t). 

I.  The  Isaacs  Case,  above  reported,  upon  a  person  to  whom  the  master 

is  overruled  by  Stewart  v,  Brooklyn  owes  no  duty  is  held  not  to  apply  to  the 

and  Crosstown  R.  R.  Co.,  90  N.  Y.  act  of  a  servant  of  a  common  carrier 

588,  where  the  same  is  distinguished  of  passengers.     See  the  Stewart  Case 

and  the  rule  as  to  non-liability  of  the  reported  in  this  volume,  p.  547,  pcst^ 
mas'.er  for  assault  of  servant  committed 
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"Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  Second  Judicial  Department,  affirming  a  judgment 
entered  upon  a  verdict  in  favor  of  plaintiff  and  affirming  order 
denying  motion  for  a  new  trial. 

"This  action  is  brought  to  recover  damages  sustained  by  plain- 
tiff while  a  passenger  on  one  of  defendant's  cars,  on  the  night  of 
November  24th,  1865.  The  facts  as  to  the  injury  are  fully  stated 
in  the  opinion.  At  the  close  of  plaintiff's  evidence  defendant's 
counsel  moved  for  a  nonsuit,  upon  the  ground  that  defendant 
was  not  liable  for  the  wilful  trespass  of  the  conductor,  or  for  his 
act  in  intentionally  shoving  plaintiff  from  the  car.  Motion  was 
denied  and  defendant  excepted.  Defendant  also  requested  the 
court  to  charge  that  if  the  transaction  occurred  as  stated  by 
plaintiff,  it  was  a  wilful  trespass  and  not  negligence,  and  that  the 
defendant  was  not  liable.  The  court  refused  so  to  charge  and 
defendant  excepted."  Judgment  for  plaintiff  reversed. 
C.  N.  Potter,  for  appellant. 
H.  Morrison,  for  respondent. 

AUeU)  J.  —  The  defendant  cannot  be  charged  for  the  wilful 
act  of  its  conductors  under  the  provisions  of  the  Revised  Statutes 
making  a  part  of  the  act  entitled  *'of  the  law  of  the  road  and  the 
regulation  of  public   stages.*'      i   R.   S.   695.     That  act,    first 
enacted  in  1824  and  made  a  part  of  the  revision,  makes  the  owner 
of  every  carriage  running  or  traveling  upon  any  turnpike  road  or 
public  highway  for  the  conveyance  of  passengers,  liable  to  the 
party  injured,  in  all  cases,  for  all  injuries  and  damages  done  by 
any  person  in  the  employment  of  such  owner  as  a  driver,  while 
driving  such  carriage,  to  any  person,  or  to  the  property  of  any 
person,  and  that  whether  the  act  occasioning  such  injury  or  dam- 
age be  wilful  or  negligent  or  otherwise,  in  the  same  manner  as 
such  driver  would  be  liable,     i   R.   S.  696,  §  6.     By  section  7, 
enacted  at  the  time  of  the  revision  of  the  statutes,  a  ** carriage," 
33    used  in  the  act,  is  declared  to  include  stage  coaches,  wagons, 
carts,  sleighs,  sleds,  and  every  other  carriage  or  vehicle  used  for 
the  transportation  of  persons  and  goods,  or  either. 

By  this  act,  the  common-law  liability  of  one  class  of  masters  for 

the    acts  of   a  single  class  of  their  servants  was  enlarged  and 

-e>:tended.     Owners  of  carriages  used  for  the  transportation  of 

oersons  or  goods,  were  singled  out  and  made  liable  for  the  wilful 

^r  tortious  acts  of  one  class  of  their  servants,  to  wit,  the  drivers 

of  their  carriages,  leaving  the  common  law,  regulating  the  liability 
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of  masters  for  the  acts  of  their  servants,  intact  in  every  other  case. 
The  conductor  of  a  street  railroad  car  is  not  a  driver  of  a  "car- 
riage** within  the  statute,  for  whose  wilful  acts  the  master  is  liable. 

Notwithstanding  the  comprehensiveness  of  the  term  "carriage/* 
as  defined  by  the  statute,  it  is  very  doubtful  whether  it  includes 
a  car  used  for  the  carriage  of  passengers  over  a  street  railroad. 
Such  a  vehicle  was  not  within  the  spirit  of  the  act,  and  is  not 
within  the  general  classification  and  specification  of  vehicles  men- 
tioned. It  was  not  known  at  the  time  of  the  adoption  of  the  law 
as  a  vehicle  used  either  for  the  transportation  of  persons  or  goods- 
But  that  question  is  not  before  us.  It  is  enough  that  a  conductor 
is  not  a  driver  of  the  car.  He  may  direct  or  control  the  driver, 
but  does  not  himself  drive  the  vehicle.  He  controls  the  move- 
ments of  the  car,  but  he  does  not  act  as  driver.  There  was  a  con- 
flict of  evidence  as  to  the  circumstances  under  which  the  plaintiff 
sustained  the  injury,  but  the  jury  have  adopted  the  statements  of 
the  plaintiff  and  her  sister-in-law,  whose  testimony  did  not  differ 
in  any  essential  particular,  and  who  were  the  only  witnesses  to 
the  transaction,  except  the  conductor  of  the  defendant,  whose 
testimony  was  disregarded  by  the  jury.  The  facts  proved  by  the 
plaintiff  were,  that  she  was  a  passenger  in  the  defendant's  car, 
late  in  the  evening  upon  a  down  trip,  and  desired  to  stop  at 
Spring  street,  and  so  notified  the  conductor,  that  at  or  about 
Spring  street  she  rung,  or  caused  the  bell  to  be  rung  as  a  signal 
for  the  stopping  of  the  car,  and  passed  out  on  the  platform  and 
asked  the  conductor  to  stop  the  car,  to  which  he  replied  that  the 
car  was  stopped  enough ;  that  she  told  the  conductor  she  would 
not  get  out  until  the  car  had  come  to  a  full  stop,  whereupon  he 
took  her  by  the  shoulder  with  both  hands  and  threw  her  out,  and 
her  leg  was  broken  by  falling  on  the  pavement.  The  evidence 
was  that  the  push  was  with  violence,  throwing  the  plaintiff  from 
the  platform  over  the  step  onto  the  pavement,  and  that  the  act 
was  intentional  on  the  part  of  the  conductor.  The  car  was  in 
motion  at  the  time,  and  one  of  the  witnesses  testified  that  it  was 
going  faster  than  on  a  walk. 

It  is  not  dented  that  the  act  of  the  conductor,  upon  the  facts 
established  by  the  verdict  of  the  jury,  was  wrongful,  for  which 
the  plaintiff  may  have  an  action  against  the  actual  wrongdoer, 
and  also  against  the  defendant,  as  his  employer  and  master,  if 
the  act  was  authorized  by  it.  It  is  not  claimed  by  the  plaintiff 
that  there  was  express  authority  given  by  the  defendant  for  the 
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commission  of  this  particular  trespass.     The  rule,  well  established 
and  recognized  in  all  the  cases,  and  to  which  there  are  no  excep- 
tions, is,  that  to  charge  the  master  for  the  wrongful  acts  of  the 
servant,  they  must  have  been  committed  by  the  express  authority 
of  the  master,  or  in  his  service,  and  within  the  scope  of  the 
employment  and  authority  of  the  servant.     If  an  act  is  done  by 
a  servant  in  the  business  of  his  master,  and  within  the  scope  of 
his  employment,  the  master  is  liable  to  third  persons  for  any 
abuse  of  the  authority  conferred,  or  injuries  resulting  from  any 
error  of  judgment  or  mistake  of  facts  by  the  servant,  as  well  as 
for  those  resulting  from  a  negligent  or  reckless  performance  of  his 
duties.     The  judgment  in  Higgins  v.  The  Watervliet  Turnpike 
Company,  recently  decided  by  this  court,  was  upon  this  ground, 
and  is  fully  sustained  by  the  authorities  cited  in  the  opinion  of 
the  court,  prepared  by  Judge  Andrews.     But  the  same  authori- 
ties, as  well  as  the  judgment  in  that  case,  recognize  and  reaffirm 
the  equally  well  settled  principle  that,  for  the  wilful,  wanton  or 
reckless  acts  of  the  servant,  not  committed  in  the  service  of  the 
master,  and  not  within  the  line  of  his  duty  or  the  scope  of  his 
employment,  the  master  is  not  liable.     The  line  separating  the 
acts  for  which  the  master  is  responsible  from  those  from  which  he 
is  not  answerable  is  not,  in  all  cases,  very  well  defined,  and  in 
some  cases  it  may  be  difficult  to  distinguish  between  the  two 
classes  of  acts.     The  difficulty,  however,  is  not  as  to  the  princi- 
ple, but  in  its  application  to  particular  circumstances. 

Whenever  an  injury  has  been  caused  by  the  conduct  of  a  servant 
in  the  business  of  his  master,  and  within  the  scope  of  his  employ- 
ment, the  master  has  been  held  liable,  although  such  conduct  may 
have  been  tortious.     The  question  of  liability  does  not  depend 
entirely  on  the  quality  of  the  act,  but  rather  upon  the  other  ques- 
tion, whether  it  has  been  performed  in  the  line  of  duty,  and 
^vithin  the  scope  of  the  authority  conferred  by  the  master.     Sey- 
mour V.  Greenwood,  /H.&N.  355(1);  Limpus  v.  London  Gen. 

I.  In  Seymour  v.  Greenwood,  7  H.  &  he  had  been  drinking.     Held,  that  if 

N-    355t  a  passenger  by  an  omnibus,  the    conductor    intended   to  put   him 

while  being  forcibly  removed  from  it  safely  out  of  the  omnibus,  there  was 

l>3r  a  conductor  in  charge,  was  thrown  evidence  that  in  so  doing  he  was  exe- 

cro   the  ground,  and  seriously  injured,  cuting  the  commands  of  the  proprietor, 

1*la«   proprietor  of    the    omnibus,    on  his  master;  and  that  if  the  injury  was 

l>^i<ig  applied    to    for    compensation,  caused  by  the  conductor  acting  without 

^Xj^-t.^^  that  the  passenger  was  drunk,  due  care  in  executing  such  command, 

BLn<^    ^^  refused  to  pay  his  fare.    On  the  proprietor  was  responsible. 

(^-examination,  he  did  not  deny  that 
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Omnibus  Co.,  i  H.  &  C.  526  (i);  Goff  v.  Great  Northern  Rail- 
way Co.,  3  E.  &  E.  672  (2).  When  the  act  of  a  servant,  whether 
a  trespass  or  otherwise,  is  without  the  authority,  either  expressly 
conferred  upon  the  servant,  or  implied  from  the  nature  of  the 
employment  and  character  of  the  duties,  causes  injury  to  others, 
the  master  is  not  answerable.  It  is  said  that  the  implied  authority 
in  the  servant  is  limited  to  those  acts  which  the  master  could 
himself  do  if  personally  present,  and  if,  in  the  performance  of  such 
acts,  the  servant  misconducts  himself,  the  master  will  be  liable 
for  his  acts.  Poulton  v.  The  L.  and  S.  W.  R'y  Co.,  L.  R.  2 
Q.  B.  534  (3).  The  case  of  Hibbard  v.  New  York  and  Erie  Rail- 
road Company,  15  N.  Y.  455  (4),  was  well  decided,  and  the  judg- 
ment was  properly  reversed  for  errors  of  the  judge  at  the  Circuit 
in  his  instructions  to  the  jury  upon  the  justification  for  the  expul- 
sion of  the  plaintiff  from  the  cars  by  reason  of  his  refusal  to 


1.  In  Limpus  v.  London  General  Om- 
nibus Co.,  I  H.  &  C.  526,  32  L.  J.  Exch. 
34,  a  servant  employed  by  defendants 
to  drive  their  omnibus  drew  his  omni- 
bus across  the  road,  in  front  of  a  rival 
omnibus  of  the  plaintiff,  to  obstruct  the 
passage  of  the  latter,  and  in  so  doing 
ran  against  and  injured  the  plaintiff's 
omnibus.  Defendant's  servant  had 
express  directions  from  his  master  not 
to  obstruct  other  omnibuses  or  to  an- 
noy their  drivers  or  conductors.  De- 
fendant's servant  said  that  he  did  it  on 
purpose  and  to  serve  plaintiff's  driver 
as  the  latter  had  served  him.  An  in- 
struction by  the  trial  judge  that  if  de- 
fendant's driver,  being  irritated,  acted 
carelessly,  recklessly  or  wantonly,  but 
in  the  course  of  his  employment,  and 
did  so  for  what  he  believed  was  the  in- 
terests of  his  employers,  defendants 
were  liable;  that  defendants*  instruc- 
tions to  their  driver  were  immaterial  as 
to  question  of  master's  liability,  but 
that  if  the  driver's  act  was  to  effect  a 
purpose  of  his  own,  defendants  were 
not  liable,  was  held  to  be  proper. 

2.  In  Goff  V.  Great  Northern  Railway 
Company,  3  El.  &  El.  672,  30  L.  J.  Q. 
B.  148,  it  was  held  that  a  corporation  is 
liable  in  an  action  for  false  imprison- 


ment, if  that  imprisonment  is  comraic- 
ted  by  its  authority;  such  authority 
need  not  be  under  seal,  but  it  lies  upon 
the  plaintiff  to  give  evidence  justifying 
the  jury  in  finding  that  the  persons 
actually  imprisoning  him,  or  some  of 
them,  had  authority  from  the  company 
to  do  so. 

3.  In  Poulton  V.  London  and  South- 
western Railway  Co.,  a  L.  R.  Q.  B. 
534,  8  B.  &  S.  616,  16  W.  R.  309,  36  L. 
J.  Q.  B.  294.  17  L.  T.  N.  S.  II,  it  was 
held  that  the  rule  that  where  a  person 
does  an  act  by  command  of  another  he 
is  not  responsible  for  consequences  if 
it  is  done  within  the  scope  of  his 
authority,  only  holds  where  the  act  is 
such  that  the  superior  would  have  been 
justified  in  doing  himself. 

In  such  case,  where  the  station- 
master  of  a  railway  company  arrested 
a  passenger  under  the  erroneous  be- 
lief that  he  had  not  paid  for  the  con- 
veyance of  a  hoise  which  be  had  with 
him,  it  was  held  that  the  company  was 
not  responsible,  and  the  injured  pany 
must  be  left  to  his  remedy  against  the 
station-master. 

4.  See  abstract  of  the  Hibbard  Case 
in  this  volume,  page  516,  ante. 
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conform  to  the  regulations  of  the  defendant.  Some  of  the  expres- 
sions in  the  opinions  of  the  judges,  which  would  exonerate  a 
railroad  corporation  from  liability  for  excess  of  force  or  error  of 
judgment  in  the  performance  of  an  act  by  a  conductor  within  his 
general  authority,  are  open  to  criticism  as  not  in  harmony  with 
the  later  authorities,  and  would  not,  probably,  be  regarded  as 
sound,  although  they  are  supported  by  the  earlier  cases,  and  by 
the  elementary  authorities.  McManus  v.  Crickett,  i  East,  io6(i), 
and  the  authorties  cited.  The  Supreme  Court  of  this  State,  in 
Wright  V.  Wilcox,  19  Wend.  343,  held,  that  for  wilful  injury  done 
by  a  servant  the  master  was  not  liable,  and  adopted  the  rule  of 
Lord  Kenyon,  that  '^when  a  servant  quits  sight  of  the  object  for 
which  he  is  employed,  and,  without  having  in  view  his  master's 
orders,  pursues  that  which  his  own  malice  suggests,  he  no  longer 
acts  in  pursuance  of  the  authority  given  him. '  *  The  principle  is 
the  same,  whether  the  wrongful  act  of  the  servant  is  malicious  or 
merely  wanton  and  reckless. 

This  court  held  in  Vanderbilt  v.  Richmond  Turnpike  Co.,  2 
Comst.  479,  affirming  i  Hill,  480,  that  the  owner  of  a  steamboat 
was  not  responsible  for  the  wilful  misconduct  of  the  master  in 
running  her  against  and  injuring  another  steamboat;  the  court 
sa3ring  that  a  principal  who  neither  authorizes  nor  ratifies  a  wilful 
trespass  committed  by  his  agent  is  not  liable  therefor.  And  yet 
the  general  management  and  running  of  the  steamboat  was  com- 
mitted to  the  master,  but  the  commission  of  wilful  or  wanton 
injuty  to  another  in  the  act  of  running  the  boat,  was  not  within 
the  scope  of  his  authority  as  implied  from  the  nature  of  his 
employment,  and  the  injury  in  no  sense  resulted  from  the  per- 
formance of  an  act  in  the  service  or  interest  of  the  owner  of  the 
boat. 

Mali  V.  Lord,  39  N.  Y.  381,  is  decisive  of  the  principle  by 
which  this  and  like  cases  must  be  adjudged,  and  is  well  supported 
by  the  authorities  cited  by  the  judge  delivering  the  opinion,  and 
the  general  superintendent  of  the  defendant's  business  as  a  mer- 
chant, upon  suspicion  that  the  plaintiff  had  stolen  the  goods  of 
Jiis  employer,  caused  her  to  be  arrested  and  searched,  and  the 

I.  In  McManas  v.  Crickett,  i  East,  the  direction  or  assent  of  the  master, 
fo6,  it  was  held  that  a  master  is  not  but  he  is  liable  to  answer  for  any  dam- 
Stable  in  trespass  for  the  wilful  act  of  age  arising  to  another  from  the  negli- 
Smls  servant,  as  by  driving  his  master's  gence  or  unskilfulness  of  his  servant 
irriage  against  another,  done  without  acting  in  his  employ. 
Vol.  VIII  — 34 
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action  was  brought  against  the  master  for  the  illegal  arrest  and 
imprisonment,  and  the  court  held  that  authority  for  the  arrest  by 
the  superintendent  of  the  store  and  the  clerks  could  not  be 
implied  from  their  general  emplo3rment,  and  the  general  princi- 
ples are  recognized  that  a  master  is  responsible  civilly  for  the 
fraud,  negligence,  or  other  wrongful  act  of  his  servant  committed 
in  the  transaction  of  his  business,  but  is  not  responsible  for  the 
wilful  injury  committed  by  his  servant  while  so  engaged,  unless 
such  injury  results  from  the  business  transacted  by  the  servant  for 
the  master.  And  see  Frazer  v.  Freeman,  43  N.  Y.  566.  In  the 
present  case  an  act  was  done  by  the  conductor  completely  out  of 
the  scope  of  hb  authority,  which  there  can  be  no  possible  ground 
warranted  by  the  evidence  for  supposing  the  defendant  authorized, 
and  which  it  could  never  be  right  under  any  circumstances  for  the 
defendant  to  do.  ist.  The  car  was  in  motion,  and  for  no  cause 
could  the  plaintiff  have  been  thrust  out  into  the  street  against 
her  will  whUe  the  car  was  in  motion.  The  law  forbids  it,  and  the 
defendant  could  not  lawfully  have  done  it,  and  therefore  no 
authority  could  be  implied  in  the  conductor  to  do  it.  2d.  There 
is  no  pretense  that  the  conductor  ejected  or  put  the  plaintiff  from 
the  car,  or  claimed  to  exercise  such  power  for  disorderly  conduct, 
nonpayment  of  fare,  or  any  other  cause.  3d.  The  act  was  not  in 
aid  and  assistance  of  the  plaintiff  in  leaving  the  car.  She  was 
not  in  the  act  of  getting  off  the  car,  but  was  standing  on  the  plat- 
form, demanding  that  the  car  should  be  fully  stopped,  and  pro- 
testing, as  she  had  a  right  to  do,  that  she  would  not  attempt  to 
leave  the  cars  while  they  were  in  motion.  4th.  The  act  was 
wanton  and  reckless,  and  was  committed  with  great  force  and 
violence,  such  force  as  to  throw  the  plaintiff  clear  of  and  over  the 
step,  and  on  the  pavement.  It  was  not  in  the  performance  of 
any  duty  to  the  defendant,  or  of  any  act  authorized  by  it.  It 
was  a  criminal  act  for  which  the  conductor  could  have  been  pun- 
ished criminally  as  well  as  made  to  respond  in  a  civil  action.  It 
was  a  wanton  and  wilful  trespass,  and  was  not  the  natural  or 
necessary  consequence  of  anything  which  the  defendant  had 
ordered  to  be  done. 

Where  it  was  found  that  the  plaintiff's  steamboat  took  fire  in 
the  night,  while  it  was  fastened  to  the  defendant's  wharf,  upon 
which  stood  a  wooden  freight  house,  but  before  the  freight  house 
was  endangered,  and  while  the  fire  could  have  been  extinguished. 
the  plaintiff's  cable  was  cut  by  the  defendant's  watchman,  and 
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the  boat  drifted  away  and  was  burned,  no  evidence  being  given 
of  authority  for  the  act  of  the  watchman,  other  than  such  as  was 
implied  from  his  general  employment  as  such  in  the  business  of 
the  defendants,  the  latter  were  held  not  liable  for  the  act  of  the 
watchman.  The  Thames  Steamboat  Co.  v.  Housatonic  R.  R. 
Co.,  24  Conn.  40.  The  case  was  well  considered  and  is  well  sup- 
ported by  the  argument  of  the  judge,  as  well  as  by  authority,  and 
is  in  accord  with  the  decisions  of  the  courts  of  this  state  and  of 
England.  The  question  of  liability  upon  the  facts  proved  by 
the  plaintiff  was  distinctly  presented  upon  the  trial,  and  decided 
adversely  to  the  defendant,  and  an  exception  taken.  Upon  the 
case  made  upon  the  trial  by  the  plaintiff  she  should  have  been 
nonsuited. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  costs 
to  abide  event. 

TOWNSEND  V.  NEW  YORK  CENTRAL   AND 
HUDSON  RIVER  RAILROAD  COMPANY. 

Court  of  Appeals^  New  York^  ^pril^  ^^4* 
[Reported  in  56  N.  Y.  295.] 

REFUSAL  TO  PAY  FARE  —  EJECTION  FROM  TRAIN  —  PUNITORY 
DAMAGES.  —  Where  a  conductor,  in  putting  a  passenger  off  a  train  for 
refusal  to  pay  fare,  acted  in  what  he  believed  was  the  performance  of  his 
duty,  the  railroad  company  is  not  liable  in  punitory  damages. 

RULES  AND  REGULATIONS.  —  A  regulation  of  the  railroad  company 
requiring  passengers  either  to  present  evidence  to  the  conductor  of  a  right 
to  a  seat,  when  reasonably  required  so  to  do,  or  to  pay  fare,  is  reasonable, 
and  for  non-compliance  therewith  such  passenger  may  be  excluded  from  the 
car. 
TAKING  UP  TICKET  —  CONDUCTOR.  —  The  wrongful  taking  of  a  ticket 
from  a  passenger  by  the  conductor  of  one  train  does  not  justify  the  passen- 
ger in  violating  the  lawful  regulations  upon  another  train.  For  the  wrong- 
ful act  of  the  former  conductor  the  railroad  company  is  liable. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 

Court  in  the  Third  Judicial  Department,  affirming  a  judgment  in 

/iavor  of  plaintiff  entered  upon  a  verdict,  and  affirming  an  order 

denying  a   motion   for  a  new  trial.    The  facts  appear  in  the 

inion.    Judgment  reversed, 

Frank  Loomis,  for  appellant. 

Samuel  Hand,  for  respondent. 

Orover,  J,  —  This  action  was  brought  by  the  plaintiff  to 
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recover  damages  for  an  assault  upon  and  forcibly  ejecting  him 
from  its  car,  at  Staatsburg,  a  station  on  defendant's  road  between 
Poughkeepsie  and  Rhinebeck. 

The  jury  by  their  verdict  have  found  that  the  plaintiff  purchased 
a  ticket  at  the  station  at  Sing  Sing  for  Rhinebeck ;  that  with  this 
ticket  he  went  on  board  a  train  from  New  York,  going  no  farther 
north  than  Poughkeepsie;  that  after  this  train  passed  Peekskill 
the  condu<:tor  called  for  tickets  and  the  plaintiff  handed  his  to 
him,  which  he  took  and  retained,  giving  to  the  plaintiff  no  check 
or  other  evidence  showing  any  right  to  a  passage  upon  any  train  of 
the  defendant ;  nor  did  the  plaintiff  ask  for  a  return  of  his  ticket 
or  for  any  such  evidence.  Upon  the  arrival  of  the  train  at  Pough- 
keepsie, where  it  stopped,  the  plaintiff  got  out  and  waited  at  the 
station  untO  another  train  arrived  from  New  York,  which  was 
going  to  Albany,  stopping  at  Rhinebeck.  The  plaintiff  got  into 
and  seated  himself  in  a  car  in  this  train,  and  after  it  started  the 
conductor  called  upon  him  for  his  ticket ;  in  reply  to  whidi  the 
plaintiff  told  him  that  he  had  purchased  a  ticket  from  Sing  Sing 
to  Rhinebeck,  which  the  conductor  of  the  other  train  had  taken 
and  had  not  given  bsurk  to  him ;  some  of  the  passengers  told  the 
conductor  that  the  plaintiff  had  had  such  a  ticket.  The  con- 
ductor told  the  plaintiff  that  it  was  his  duty  in  case  he  had  no 
ticket  to  collect  the  fare,  and  that  the  other  conductor  would 
make  it  right  with  him.  The  plaintiff  refused  to  pay  fare,  and 
the  conductor  told  him  he  must  leave  the  train.  This  the  plain- 
tiff refused  to  do,  insisting  upon  his  right  to  a  passage  to  Rhine- 
beck upon  the  ticket  which  the  conductor  of  the  other  train  had 
taken.  Upon  the  arrival  of  the  train  at  Staatsburg,  a  r^^ular 
station,  the  plaintiff  still  refusing  to  pay  fare  or  leave  the  train 
upon  request,  was  taken  hold  of  and  such  force  used  as  was 
necessary  to  overcome  his  resistance,  and  ejected  from  the  car. 
This  was  the  injury  for  which  the  recovery  was  had. 

The  court,  among  other  things,  charged  the  jury  that  the  con- 
ductor seemed  to  have  done  no  morc  than  his  duty  to  the  com- 
pany as  between  him  and  the  company ;  but  at  the  same  time  that 
did  not  excuse  the  company  for  the  wrongful  act  of  the  other 
conductor  —  for  which  act  they  were  responsible.  The  defend- 
ant's counsel  requested  the  court  to  charge  the  jury  that  this  was 
not  a  case  for  punitive  or  exemplary  damages.  The  court  declined 
so  to  charge,  and  in  reply  said:  "I  am  inclined  to  think  it  is  a 
case  where  the  jury  arc  not  restricted  to  actual  injuries  —  in 
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other  words,  to  compensatory  damages."     To  this  the  counsel 

for  the  defendant  excepted.     This  exception  was  well  taken.     It 

must  be  kept  in  mind  that  the  injury  for  which  a  recovery  was 

sought  was  the  forcible  ejection  of  the  plaintiff  from  the  car  by 

the  conductor  of  the  train,  not  the  wrongful  taking  from  the 

plaintiff  of  his  ticket  by  the  conductor  of  the  other  train.     The 

latter  was  regarded  as  material,  only  as  making  the  former  act 

wrongful  as  against   the   plaintiff.      The   court,   in   substance, 

charged  that  in  putting  the  plaintiff  off  the  car  the  conductor 

acted  in  what  he  believed  was  the  performance  of  his  duty  to  the 

company.    This  being  so,  it  is  clear  that  no  punitory  damages 

could  have  been  recovered  against  him  had  he  been  sued  instead 

of  the  company.     In  Hamilton  v.  The  Third  Avenue  Railroad 

Co.,  53  N.  Y.  25,  it  was  held  by  this  court  that  a  master  was  not 

liable  for  punitory  damages  for  the  act  of  his  servant,  done  under 

circumstances  which  would  give  no  such  right  to  the  plaintiff  as 

against  the  servant  had  the  suit  been  against  him  instead  of  the 

master.     Caldwell  v.  The  New  Jersey  Steamboat  Co.,  47  N.  Y. 

282,  is  not  at  all  in  conflict  with  this ;  nor  does  it  hold  that  a 

master  is  liable  to  punitory  damages  for  the  wrongful  act  of  his 

servant  if  free  from  any  wrong  of  his  own.     It  does  hold  that  a 

corporation  is  liable  for  punitory  damages  for  its  own  torts  and 

breaches  of  duty.     This  error  in  the  charges  requires  a  reversal  of 

the  judgment  and  a  new  trial. 

But  there  is  another  important  question  in  the  case  which  will 
necessarily  arise  upon  a  retrial,  and  which  was  raised  by  an  excep- 
tion taken  upon  the  trial  already  had ;  that  is  whether  the  plain* 
tiff  had  a  right  to  go  upon  another  train  and  use  force  to  retain  a 
seat  there,  refusing  to  pay  fare,  having  no  evidence  of  any  right 
to  a  passage,  by  reason  of  the  conductor  of  the  other  train  having 
wrongfully  taken  and  retained  his  ticket. 

It  is  insisted  by  the  counsel  for  the  plaintiff  that  this  question 

was  decided  in  favor  of  the  plaintiff  in  Hamilton  v.  Third  Avenue 

Railroad  Company,  supra.     This  question  was  not  involved  or 

decided  in  that  case.     There  the  plaintiff  testified  that  when  the 

car  upon  which  he  had  paid  his  fare  to  the  City  Hall  stopped  at 

an    intermediate  station,  its  conductor  told  the  passengers  to 

change  cars ;  that  before  going  on  board  the  car  from  which  he 

ivas  ejected,  he  inquired  of  its  conductor  whether  any  transfer 

ticket  was  necessary;  that  the  conductor  told  him  it  was  not; 

that, if  he  came  from  the  other  car  he  could  go  on  board  of  the 
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one  from  which  he  was  ejected.  This  was  equivalent  to  an 
assurance  by  that  conductor  that  he  could  ride  upon  the  car 
under  his  control,  without  further  payment  of  fare  or  evidence  of 
a  right  so  to  do.  It  was  in  reference  to  this  testimony  that  it 
was  said  that  the  company  would  be  liable  for  his  wrongful  ejec- 
tion from  the  car  by  the  conductor  who  had  given  this  assurance. 
But  testimony  was  given  by  the  defendant  in  direct  conflict  with 
this.  The  judge  erroneously  charged  the  jury  that,  assuming  the 
truth  of  the  latter  testimony,  and  that  the  conductor  acted  in 
good  faith  in  putting  the  plaintiff  off  the  car,  still  he  was  entitled 
to  recover  of  the  company  punitory  damages  if  he  had  paid  fare 
to  the  City  Hall  upon  the  other  car.  For  this  error  the  judgment 
was  reversed  and  a  new  trial  ordered  by  this  court. 

In  Hibbard  v.  The  New  York  and  Erie  Railroad  Co,,  15  N.  Y. 
455  {})>  ^^  ^^^  heXA  by  this  court  that  a  railroad  company  had  the 
right  to  establish  reasonable  regulations  for  the  government  of 
passengers  upon  its  trains,  and  forcibly  eject  therefrom  those  who 
refused  to  comply  with  such  regulations.  Surely,  a  regulation 
requiring  passengers  either  to  present  evidence  to  the  conductor 
of  a  right  to  a  seat,  when  reasonably  required  so  to  do,  or  to  pa3' 
fare,  is  reasonable ;  and  for  non-compliance  therewith  such  pas- 
senger may  be  excluded  from  the  car.  The  question  in  this  case 
is  whether  a  wrongful  taking  of  a  ticket  from  a  passenger  by  the 
conductor  of  one  train,  exonerates  him  from  compliance  with  the 
regulation  in  another  train,  on  which  he  wishes  to  proceed  upon 
his  journey,  I  am  unable  to  see  how  the  wrongful  act  of  the 
previous  conductor  can  at  all  justify  the  passenger  in  violating 
the  lawful  regulations  upon  another  train.  For  the  wrongful  act  in 
taking  his  ticket  he  has  a  complete  remedy  against  the  company. 
The  conductor  of  the  train  upon  which  he  was  was  not  bound 
to  take  his  word  that  he  had  had  a  ticket  showing  his  right  to  a 
passage  to  Rhinebeck,  which  had  been  taken  up  by  the  conductor 
of  the  other  train.  His  statement  to  that  effect  was  wholly 
immaterial,  and  it  was  the  duty  of  the  conductor  to  the  company 
to  enforce  the  regulation,  as  was  rightly  held  by  the  trial  judge, 
by  putting  the  plaintiff  off,  in  case  he  persistently  refused  to  pay 
fare.  The  question  is,  whether  under  the  facts  found  by  the  jury, 
resistance  in  the  performance  of  this  duty  was  lawful  on  the  part 
of  the  plaintiff.  If  so,  the  singular  case  is  presented,  where  the 
regulation  of  the  company  was  lawful,  where  the  conductor  owed 

I.  See  abstract  of  the  Hibbard  case  in  this  volume,  page  5161  ante. 
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a  duty  to  the  company  to  execute  it,  and  at  the  same  time  the 
plaintiff  had  the  right  to  repel  force  by  force  and  use  all  that  was 
necessary  to  retain  his  seat  in  the  car.  Thus,  a  desperate  struggle 
might  ensue,  attended  by  very  serious  consequences,  when  both 
sides  were  entirely  in  the  right,  so  far  as  either  could  ascertain. 
All  thac  is  claimed  to  result  from  the  wrongful  act  of  the  con- 
ductor of  another  train,  in  taking  a  ticket  from  the  plaintiff,  for 
which  wrong  the  plaintiff  had  a  perfect  remedy,  without  inviting 
the  commission  of  an  assault  and  battery  by  persisting  in  retain- 
ing a  seat  upon  another  train  in  violation  of  the  lawful  regulations 
by  which  those  in  charge  were  bound  to  govern  themselves.  It 
was  conceded  by  the  counsel,  upon  the  argument,  that  one  buy- 
ing a  ticket,  say  from  Albany  for  Buffalo,  which  was  wrongfully 
taken  from  him  by  a  servant  of  the  company,  and  who  had  once 
been  put  off  for  a  refusal  to  pay  fare,  would  not  have  the  right  to 
go  upon  other  trains  going  to  Buffalo,  and  if  forcibly  ejected 
therefrom  maintain  action  against  the  company  for  the  injuries 
so  inflicted.  The  reason  why  he  could  not,  given  by  the  counsel, 
was,  that  being  once  ejected  was  notice  that  he  could  not  have  a 
seat  upon  the  ticket  which  he  claimed  had  been  taken  from  him. 
But  when  the  conductor  in  charge  of  the  train  explicitly  tells  him 
that  he  cannot  retain  his  seat  upon  that  ticket,  that  he  must  pay 
fare  or  leave  the  car,  does  it  not  amount  to  the  same  thing?  He 
then  knows  that  he  cannot  proceed  upon  the  ticket  taken,  but 
must  resort  to  his  remedy  the  same  as  though  he  had  been 
ejected.  If,  after  this  notice,  he  waits  for  the  application  of 
force  to  remove  him,  he  does  so  in  his  own  wrong;  he  invites  the 
use  of  the  force  necessary  to  remove  him;  and  if  no  more  is 
applied  than  is  necessary  to  effect  the  object,  he  can  neither 
recover  against  the  conductor  or  company  therefor.  This  is  the 
rule  deducible  from  the  analogies  of  the  law.  No  one  has  a  right 
to  resort  to  force  to  compel  the  performance  of  a  contract  made 
with  him  by  another.  He  must  avail  himself  of  the  remedies  the 
law  provides  in  such  case.  This  rule  will  prevent  breaches  of  the 
peace  instead  of  producing  them;  it  will  leave  the  company 
responsible  for  the  wrong  done  by  its  servant  without  aggravating 
it  by  a  liability  to  pay  thousands  of  dollars  for  injuries  received 
by  an  assault  and  battery,  caused  by  the  faithful  efforts  of  its 
servants  to  enforce  its  lawful  regulations. 

The  judgment  appealed  from  must  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  event. 
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ROUNDS,  BY  Guardian,  v.  THE  DELAWARE, 
LACKAWANNA  AND  WESTERN  RAILROAD 
COMPANY. 

C^urt  of  Appeals^  New  York^  February^  1876, 
[Reported  in  64  K.  Y.  129.] 

MASTER  AND  SERVANT  —  SCOPE  OF  EMPLOYMENT.  —  To  make  a 
master  liable  for  the  wrongful  act  of  a  servant  it  is  sufficient  to  show  that 
the  servant  was  engaged  at  the  time  in  doing  the  master's  business  and 
was  acting  within  the  general  scope  of  his  authority.  It  is  not  necessary  to 
show  that  the  master  expressly  authorized  the  particular  act  and  conduct 
which  occasioned  it;  and  the  master  is  liable  although  the  servant  departed 
from  the  private  instructions  of  the  master,  abused  his  authority,  was  reck- 
less in  performing  his  duty  and  inflicted  unnecessary  injury. 

TRESPASSER  ON  BAGGAGE  CAR  — KICKED  OFF  BY  BAGGAGE 
MAN.  —  Where  it  appeared  that  the  plaintiff  jumped  upon  the  platform  of 
ft  baggage  car  to  ride  to  a  place  where  a  train  was  being  made  up,  and  in 
accordance  with  a  rule  which  forbade  all  persons  except  certain  employees 
riding  on  baggage  cars  he  was  ordered  off  by  the  baggageman;  but  the 
train  being  in  motion  and  passing  a  pile  of  wood,  plaintiff  said  he  couldn't 
get  off  because  of  the  wood,  whereupon  the  baggage  man  kicked  him  off" 
and  he  fell  against  the  wood  and  under  the  cars,  and  was  injured,  the 
question  of  negligence  was  for  the  jury. 

"  Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  Third  Judicial  Department,  in  favor  of  plaintiff, 
entered  upon  an  order  denying  a  motion  for  a  new  trial  and 
directing  judgment  on  a  verdict.     (Reported  below,  3  Hun,  329; 

5  T.  &  C.  475.) 

"This  action  was  brought  to  recover  dam^es  for  injuries  sus- 
tained by  plaintiff  in  consequence  of  being  kicked  off  of  one  of 
defendant's  baggage  cars  by  the  baggageman. 

"The  transaction  resulting  in  the  injury  occurred  at  Norwich, 
May  3,  1872.  The  defendant  operated  a  broad-gauge  railroad 
from  Binghamton  to  Norwich  and  a  narrow-gauge  road  from  Nor- 
wich  to  Utica.  The  passenger  train  from  Binghamton  on  this 
occasion  as  usual  ran  to  the  depot  at  Norwich  and  transferred 
the  passengers  and  freight  to  the  Utica  train  and  then  backed 
south  on  a  switch,  a  distance  of  about  sixty  rods,  to  the  round- 
house to  make  up  the  new  train  which  was  to  run  back  to  Bing- 
hamton. The  train  consisted  of  the  engine,  and  express  car,  a 
baggage  and  smoking  car,  one  car  divided  into  two  compartments 
and  one  passenger  car.     The  conductor  of  the  train  got  off  with 
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the  passenger  at  the  depot  and  left  it  in  charge  of  the  baggage* 

man  to  run  back  on  the  switch  and  make  up  the  new  train. 

While  the  train  was  unloading  and  transferring  the  passengers  at 

the  depot  the  plaintiff,  a  boy  twelve  years  old,  living  near  the 

depot,  got  on  the  platform  of  the  baggage  and  smoking  car,  at 

the  rear  end,  to  ride  down  to  the  round-house.     A  quantity  of 

wood  was  piled  at  one  point  along  near  the  west  side  of  the  track, 

for  a  distance  of  over  lOO  feet.  While  the  train  was  backing  down 

the  track,  and  when  it  arrived  at  the  wood  pile,  the  baggageman 

in  charge  of  the  train  discovered  the  plaintiff  on  the  platform  and 

ordered  him  off.      According  to  the  plaintiff's   testimony,    he 

replied:     **I  can't,  the  wood  is  right  here;  I  want  you  to  help 

me,"  and  thereupon  the  baggageman  kicked  him  off.     He  fell 

against  the  wood  and  rolled  under  the  car,  the  wheel  of  which 

passed  over  and  crushed  his  leg.     A  printed  notice  was  posted  up 

in  the  baggage  car  and  another  one  near  where  the  plaintiff  was 

standing  on  the  platform,  as  follows :    ''No  person  will  be  allowed 

to  ride  on  this  baggage  car  except  the  regular  trainmen  employed 

thereon.     Conductor  and  baggageman  must  see  this  order  strictly 

enforced."     Another  printed  notice  was  contained  in  the  posted 

time  cards  as  follows:    "Train  baggagemen  must  not  permit  any 

person  to  ride  in  the  ba^^e  car,  except  the  conductor  and  news 

agent  connected  with  the  train.     Conductor  and  baggagemen  will 

be  held  alike  accountable  for  a  rigid  enforcement  of  this  rule." 

"At  the  close  of  the  plaintiff's  evidence  the  defendant's  counsel 
moved  for  a  nonsuit  on  the  grounds:     I.  The  plaintiff  was  a 
trespasser,  or  wrongfully  on  the  cars  of  the  defendant,  and  is  not 
entitled  to  recover.    2.  The  plaintiff,  by  his  own  negligence,  con- 
tributed to  the  accident.     3.  Upon  the  evidence  the  defendant 
-was  not  guilty  of  any  negligence  or  wrongful  act  in  reference  to  the 
plaintiff ;  that  the  acts  of  Gow  (baggageman),  which  caused  the 
injur)',  were  not  authorized  by  the  defendant  but  were  a  wilful 
and  wanton  assault  by  Gow  upon  the  plaintiff,  and  for  these  acts 
and   their  consequences  the  defendant  is  not  responsible  to  the 
plaintiff.     The  court  denied  the  motion  and  ruled  that  it  was  a 
question  for  the  jury  whether  the  baggageman  was  there  acting 
w^ithin  the  authority  of  the  company  in  putting  the  boy  off,  and 
^vhether  he  acted  wilfully  and  wrongfully;  to  which  the  defend- 
ant  excepted.     After  the  defendant  had  given  evidence  contra- 
dicting the  plaintiff's  testimony,  and  at  the  close  of  the  case,  the 
defendant's  counsel  renewed  his  motion  for  a  nonsuit  on  the  same 
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grounds,  and  also  on  the  ground  that  no  right  of  action  is  made 
against  the  defendant  and  that  the  evidence  does  not  warrant  a 
submission  of  any  question  of  fact  to  the  juiy  which  could 
authorize  a  recovery.  The  motion  was  denied  and  the  defendant 
excepted.  The  court  then  submitted  the  following  questions  to 
the  jury,  to  which  the  defendant  also  excepted :  I.  Did  Gow  put 
the  boy  oS  the  cars  ?  2.  Was  he  acting  within  the  authority 
given  him  by  the  defendant?  3.  Was  he  acting  maliciously  and 
in  excess  of  his  authority? 

"The  court  then  charged  the  jury,  among  other  things,  that 
the  plaintiff  was  a  trespasser  on  the  car,  but  if  the  baggageman, 
nevertheless,  in  the  discharge  of  his  duty,  pushed  him  off  the 
train  in  an  improper  manner  and  at  a  dangerous  place  the  defend- 
ant was  liable ;  to  which  the  defendant  excepted.  The  court  also 
charged  the  jury  that  if  the  baggageman  pushed  the  boy  off 
the  train,  and  in  doing  so  was  acting  as  the  employee  of  the 
defendant  in  good  faith  in  the  discharge  of  a  duty  he  owed  the 
company,  the  defendant  would  be  liable  for  the  careless  and  neg- 
ligent discharge  of  his  duty ;  but  if  he  was  acting  wilfully  and 
maliciously  toward  the  plaintiff,  outside  of  and  in  excess  of  his 
duty,  then  the  baggageman  alone  would  be  responsible  in  law  for 
the  consequences ;  to  which  the  defendant  excepted  and  requested 
the  court  to  modify  the  chaise  or  to  charge  that  defendant  was 
not  liable  if  the  baggageman  acted  wilfully  and  wantonly  without 
authority  from  defendant.  This  the  court  refused."  Judgnuni 
affirmed. 

Francis  Kernan,  for  appellant. 

E.  H.  Prindle,  for  respondent. 

Andrews^  J.  —  There  is,  at  this  time,  but  little  conflict  of 
judicial  opinion  in  respect  to  the  general  rule  by  which  the  lia- 
bility of  a  master  for  the  misconduct  of  his  servant,  resulting  in 
injury  to  third  persons,  is  to  be  tested  and  ascertained.  In  Hig. 
gins  V.  Watervliet  Turnpike  Company,  46  N.  Y.  23,  this  subject 
was  considered  by  this  court,  and  the  rule  was  declared  to  be, 
that  the  master  was  responsible  civiliter  for  the  wrongful  act  of 
the  servant  causing  injury  to  a  third  person,  whether  the  act  was 
one  of  negligence  or  positive  misfeasance,  provided  the  servant 
was  at  the  time  acting  for  the  master,  and  within  the  scope  of  the 
business  intrusted  to  him.  The  master  is  liable  only  for  the 
authorized  acts  of  the  servant,  and  the  root  of  his  liability  for 
the  servants'  acts  is  his  consent,  expressed  or  implied,  thereto. 
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When  the  master  is  to  be  considered  as  having  authorized  the 
wrongful  act  of  the  servant,  so  as  to  make  him  liable  for  his 
misconduct,  is  the  point  of  difficulty.  Where  authority  is  con- 
ferred to  act  for  another,  without  special  limitation,  it  carries 
with  it,  by  implication,  authority  to  do  all  things  necessary  to  its 
execution ;  and  when  it  involves  the  exercise  of  the  discretion  of 
the  servant,  or  the  use  of  force  towards  or  against  another,  the 
use  of  such  discretion  or  force  is  a  part  of  the  thing  authorized, 
and  when  exercised  becomes  as  to  third  persons  the  discretion 
and  act  of  the  master,  and  this,  although  the  servant  departed 
from  the  private  instructions  of  the  master,  provided  he  was 
engaged  at  the  time  in  doing  his  master's  business,  and  was  acting 
within  the  general  scope  of  his  employment.  It  is  not  the  test 
of  the  master's  liability  for  the  wrongful  act  of  the  servant,  from 
which  injury  to  a  third  person  has  resulted,  that  he  expressly 
authorized  the  particular  act  and  conduct  which  occasioned  it. 
In  most  cases  where  the  master  has  been  held  liable  for  the 
negligent  or  tortious  act  of  the  servant,  the  s  ervant  acted  not 
only  without  express  authority  to  do  the  wrong,  but  in  violation 
of  his  duty  to  the  master. 

It  is,  in  general,  sufficient  to  make  the  master  responsible  that 
he  gave  to  the  servant  an  authority,  or  made  it  his  duty  to  act  in 
respect  to  the  business  in  which  he  was  engaged  when  the  wrong 
was  committed,  and  that  the  act  complained  of  was  done  in  the 
course  of  his  employment.  The  master  in  that  case  will  be 
deemed  to  have  consented  to  and  authorized  the  act  of  the  serv- 
ant, and  he  will  not  be  excused  from  liability,  although  the  serv- 
ant abused  his  authority,  or  was  reckless  in  the  performance  of 
his  duty,  or  inflicted  an  unnecessary  injury  in  executing  his  mas- 
ter's orders.  The  master  who  puts  the  servant  in  a  place  of  trust 
or  responsibility,  or  commits  to  him  the  management  of  his  busi- 
ness or  the  care  of  his  property,  is  justly  held  responsible  when 
the  servant,  through  lack  of  judgment  of  discretion,  or  from 
infirmity  of  temper,  or  under  the  influence  of  passion  aroused  by 
the  circumstances  and  the  occasion,  goes  beyond  the  strict  line  of 
his  duty  or  authority  and  inflicts  an  unjustifiable  injury  upon 
another.  But  it  is  said  that  the  master  is  not  responsible  for  the 
wilful  act  of  the  servant.  This  is  the  language  of  some  of  the 
cases,  and  it  becomes  necessary  to  ascertain  its  meaning  when 
used  in  defining  the  master's  responsibility. 
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The  case  of  McManus  v.  Crickett,  i  East,  io6  (i),  turned  upon 
the  form  of  the  action  and  the  disthiction  between  trespass  and 
case,  but  Lord  Kenyon,  in  pronouncing  the  judgment  of  the 
court,  said:  "Where  a  servant  quits  sight  of  the  object  for 
which  he  was  employed,  and,  without  having  in  view  his  master's 
orders,  pursues  that  which  his  own  malice  suggests,  his  master 
will  not  be  liable  for  such  acts."  This  language  was  cited  with 
approval  in  Wright  v.  Wilcox,  19  Wend.  343,  and  the  master 
was  held  not  to  be  responsible  where  the  servant,  in  driving  his 
master's  wagon  along  the  highway,  wilfully  whipped  up  his  horses 
while  the  plaintiff's  son,  a  young  lad,  was  standing  between  the 
front  and  back  wheels,  attempting  with  the  implied  permission  of 
the  servant,  to  get  into  the  wagon,  in  consequence  of  which  the 
boy  was  thrown  down,  run  over  and  injured.  The  servant  was 
cautioned  by  a  bystander  that  if  he  did  not  stop  he  would  kill 
the  boy.  The  court,  in  the  opinion  delivered,  assumed  that  the 
evidence  showed  that  the  servant  whipped  up  the  horses  with  a 
wilful  design  to  throw  the  boy  off.  The  act  of  the  servant  was 
imminently  dangerous,  and  it  might  reasonably  be  inferred  from 
the  evidence  that  he  designed  the  injury  which  resulted  from  it. 
"The  law,"  said  Cowen,  J.,  "holds  such  a  wilful  act  a  departure 
from  the  master's  business."  So  in  Vanderbilt  v,  Richmond 
Turnpike  Company,  2  Comst,  479,  the  master  of  the  defendant's 
boat  intentionally  ran  into  the  boat  of  the  plaintiff,  and  the  court 
held  that  this  was  a  wilful  trespass  of  the  master  for  which  the 
defendant  was  not  liable.  In  Lyons  v.  Martin,  8  Ad.  &  EL 
512,  it  was  held  that  where  a  servant  merely  authorized  to  dis- 
train cattle  damage-feasant,  drives  cattle  from  the  highway  into 
his  master's  close,  and  there  distrains  them,  the  master  is  not  lia- 
ble. In  Mali  v.  Lord,  39  N.  Y.  381,  the  act  complained  of  was 
an  illegal  imprisonment  of  the  plaintiff  by  the  servant  of  the 
defendant,  and  the  court  held  that  the  authority  to  do  the  act 
could  not  be  implied  from  the  general  employment  of  the  serv- 
ant. The  imprisonment,  assuming  that  the  suspicion  upon  which 
it  was  made  was  well  founded,  was  illegal.  The  master  could  not 
lawfully  have  detained  the  defendant  if  he  had  been  present,  and 

I.  In  McManus  v.  Crickett,  i  East,  the  direction  or  assent  of  the  master; 

106.  it  was  held  that  a  master  is  not  but  he  is  liable  to  answer  for  any  dam- 

liable  in  trespass  for  the  wilful  act  of  age  arising  to  another  from  the  negli- 

his  servant,  as  by  driving  his  master's  gence  or  unskilfulness  of  his  servant 

carnage  against  another,  done  without  acting  in  his  employ. 
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the  court  were  of  the  opinion  that  the  servant  could  not  be  said 
to  be  engaged  in  his  master's  business  when  he  assumed  to  do 
what  the  master  could  not  have  done  himself.  See,  also,  Boling- 
broke  v.  Local  Board,  etc.,  L.  R.  9  C.  P.  575.  It  is  quite  useless 
to  attempt  to  reconcile  all  the  cases.  The  discrepancy  between 
them  arises  not  so  much  from  a  difference  of  opinion  as  to  the 
rule  of  law  on  the  subject  as  from  its  application  to  the  facts  of 
a  given  case. 

It  seems  to  be  clear  enough  from  the  cases  in  this  state  that 
the  act  of  the  servant  causing  actionable  injury  to  a  third  person 
does  not  subject  the  master  to  civil  responsibility  in  all  cases 
where  it  appears  that  the  servant  was  at  the  time  in  the  use  of 
his  master's  property,  or  because  the  act,  in  some  general  sense, 
was  done  while  he  was  doing  his  master's  business,  irrespective 
of  the  real  nature  and  motive  of  the  transaction.  On  the  other 
hand,  the  master  is  not  exempt  from  responsibility  in  all  cases 
on  showing  that  the  servant,  without  express  authority,  designed 
to  do  the  act  or  the  injury  complained  of.  If  he  is  authorized  to 
use  force  against  another  when  necessary  in  executing  his  mas- 
ter's orders,  the  master  commits  it  to  him  to  decide  what  degree 
of  force  he  shall  use;  and  if,  through  misjudgment  or  violence  of 
temper,  he  goes  beyond  the  necessity  of  the  occasion,  and  gives 
a  right  of  action  to  another,  he  cannot,  as  to  third  persons,  be 
said  to  have  been  acting  without  the  line  of  his  duty,  or  to  have 
departed  from  his  master's  business.  If,  however,  the  servant, 
under  guise  and  cover  of  executing  his  master's  orders,  and  exer- 
cising the  authority  conferred  upon  him,  wilfully  and  designedly, 
for  the  purpose  of  accomplishing  his  own  independent,  malicious 
or  wicked  purposes,  does  an  injury  to  another,  then  the  master  is 
not  liable.  The  relation  of  master  and  servant,  as  to  that  trans- 
action, does  not  exist  between  them.  It  is  a  wilful  and  wanton 
wrong  and  trespass,  for  which  the  master  cannot  be  held  respon- 
sible. And  when  it  is  said  that  the  master  is  not  responsible  for 
the  wilful  wrong  of  the  servant,  the  language  is  to  be  understood 
as  referring  to  an  act  of  positive  and  designed  injury,  not  done 
with  a  view  to  the  master's  service,  or  for  the  purpose  of  exe- 
cuting his  orders.  In  this  view,  the  judge  at  the  trial  correctly 
refused  to  qualify  his  charge,  or  to  charge  that  it  was  sufficient  to 
exempt  the  defendant  from  liability  that  the  act  of  the  brakeman 
in  putting  the  plaintiff  off  the  car  was  wilful.  He  had  already 
c:harged  that  if  the  brakeman  acted  ' 'wilfully  and  maliciously 
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recover  damages  for  an  assault  upon  and  forcibly  ejecting  him 
from  its  car,  at  Staatsburg,  a  station  on  defendant's  road  between 
Poughkeepsie  and  Rhinebeck. 

The  jury  by  their  verdict  have  found  that  the  plaintiff  purchased 
a  ticket  at  the  station  at  Sing  Sing  for  Rhinebeck ;  that  with  this 
ticket  he  went  on  board  a  train  from  New  York,  going  no  farther 
north  than  Poughkeepsie;  that  after  this  train  passed  Peekskill 
the  conductor  called  for  tickets  and  the  plaintiff  handed  his  to 
him,  which  he  took  and  retained,  giving  to  the  plaintiff  no  check 
or  other  evidence  showing  any  right  to  a  passage  upon  any  train  of 
the  defendant ;  nor  did  the  plaintiff  ask  for  a  return  of  his  ticket 
or  for  any  such  evidence.  Upon  the  arrival  of  the  train  at  Pough- 
keepsie, where  it  stopped,  the  plaintiff  got  out  and  waited  at  the 
station  until  another  train  arrived  from  New  York,  which  was 
going  to  Albany,  stopping  at  Rhinebeck.  The  plaintiff  got  into 
and  seated  himself  in  a  car  in  this  train,  and  after  it  started  the 
conductor  called  upon  him  for  his  ticket ;  in  reply  to  which  the 
plaintiff  told  him  that  he  had  purchased  a  ticket  from  Sing  Sing 
to  Rhinebeck,  which  the  conductor  of  the  other  train  had  taken 
and  had  not  given  back  to  him ;  some  of  the  passengers  told  the 
conductor  that  the  plaintiff  had  had  such  a  ticket.  The  con- 
ductor told  the  plaintiff  that  it  was  his  duty  in  case  he  had  no 
ticket  to  collect  the  fare,  and  that  the  other  conductor  would 
make  it  right  with  him.  The  plaintiff  refused  to  pay  fare,  and 
the  conductor  told  him  he  must  leave  the  train.  This  the  plain- 
tiff refused  to  do,  insisting  upon  his  right  to  a  passage  to  Rhine- 
beck upon  the  ticket  which  the  conductor  of  the  other  train  had 
taken.  Upon  the  arrival  of  the  train  at  Staatsburg,  a  regular 
station,  the  plaintiff  still  refusing  to  pay  fare  or  leave  the  train 
upon  request,  was  taken  hold  of  and  such  force  used  as  was 
necessary  to  overcome  his  resistance,  and  ejected  from  the  car. 
This  was  the  injury  for  which  the  recovery  was  had. 

The  court,  among  other  things,  charged  the  jury  that  the  con- 
ductor seemed  to  have  done  no  more  than  his  duty  to  the  com- 
pany as  between  him  and  the  company ;  but  at  the  same  time  that 
did  not  excuse  the  company  for  the  wrongful  act  of  the  other 
conductor  —  for  which  act  they  were  responsible.  The  defend- 
ant's counsel  requested  the  court  to  charge  the  jury  that  this  was 
not  a  case  for  punitive  or  exemplary  damages.  The  court  declined 
so  to  charge,  and  in  reply  said:  "I  am  inclined  to  think  it  is  a 
case  where  the  jury  are  not  restricted  to  actual  injuries  —  in 
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other  words,  to  compensatory  damages."  To  this  the  counsel 
for  the  defendant  excepted.  This  exception  was  well  taken.  It 
must  be  kept  in  mind  that  the  injury  for  which  a  recovery  was 
sought  was  the  forcible  ejection  of  the  plaintiff  from  the  car  by 
the  conductor  of  the  train,  not  the  wrongful  taking  from  the 
plaintiff  of  his  ticket  by  the  conductor  of  the  other  train.  The 
latter  was  regarded  as  material,  only  as  making  the  former  act 
wrongful  as  against  the  plaintiff.  The  court,  in  substance, 
chained  that  in  putting  the  plaintiff  off  the  car  the  conductor 
acted  in  what  he  believed  was  the  performance  of  his  duty  to  the 
company.  This  being  so,  it  is  clear  that  no  punitory  damages 
could  have  been  recovered  against  him  had  he  been  sued  instead 
of  the  company.  In  Hamilton  v.  The  Third  Avenue  Railroad 
Co.,  53  N.  Y.  25,  it  was  held  by  this  court  that  a  master  was  not 
liable  for  punitory  damages  for  the  act  of  his  servant,  done  under 
circumstances  which  would  give  no  such  right  to  the  plaintiff  as 
against  the  servant  had  the  suit  been  against  him  instead  of  the 
master.  Caldwell  v.  The  New  Jersey  Steamboat  Co.,  47  N.  Y. 
282,  is  not  at  all  in  conflict  with  this ;  nor  does  it  hold  that  a 
master  is  liable  to  punitory  damages  for  the  wrongful  act  of  his 
servant  if  free  from  any  wrong  of  his  own.  It  does  hold  that  a 
corporation  is  liable  for  punitory  damages  for  its  own  torts  and 
breaches  of  duty.  This  error  in  the  charges  requires  a  reversal  of 
the  judgment  and  a  new  trial. 

But  there  is  another  important  question  in  the  case  which  will 
necessarily  arise  upon  a  retrial,  and  which  was  raised  by  an  excep- 
tion taken  upon  the  trial  already  had ;  that  is  whether  the  plain- 
tiff had  a  right  to  go  upon  another  train  and  use  force  to  retain  a 
seat  there,  refusing  to  pay  fare,  having  no  evidence  of  any  right 
to  a  passage,  by  reason  of  the  conductor  of  the  other  train  having 
wrongfully  taken  and  retained  his  ticket. 

It  is  insisted  by  the  counsel  for  the  plaintiff  that  this  question 

was  decided  in  favor  of  the  plaintiff  in  Hamilton  v.  Third  Avenue 

Railroad  Company,  supra.     This  question  was  not  involved  or 

decided  in  that  case.     There  the  plaintiff  testified  that  when  the 

car  upon  which  he  had  paid  his  fare  to  the  City  Hall  stopped  at 

an   intermediate  station,  its  conductor  told   the  passengers  to 

change  cars ;  that  before  going  on  board  the  car  from  which  he 

uvas  ejected,  he  inquired  of  its  conductor  whether  any  transfer 

ticket  was  necessary;  that  the  conductor  told  him  it  was  not; 

that, if  he  came  from  the  other  car  he  could  go  on  board  of  the 
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and  sat  down  upon  the  platform  of  the  car ;  that  he  was  kicked 
therefrom  by  the  conductor  of  the  train  or  a  brakeman,  while  the 
train  was  moving  at  the  rate  of  about  ten  miles  an  hour,  and  was 
injured ;  that  he  was  picked  up  by  one  Vogel,  who  was  a  witness 
for  plaintiff ;  was  carried  to  a  police  station-house,  and  from  thence 
to  a  hospital.  One  Cross,  the  conductor  of  the  train,  was  called 
as  a  witness  for  the  defense,  and  on  cross-examination  was  asked 
and  permitted  to  answer,  under  objection  and  exception,  ques- 
tions eliciting  the  fact  that  he  was  a  grandson  of  Mr.  Vanderbilt, 
defendant's  president.  It  was  proved  that  the  police  sergeant 
who  made  the  entry  of  this  accident  in  the  police  record  was 
dead,  the  record  was  offered  in  evidence  by  defendant ;  it  was 
objected  to  and  excluded.  Exception  was  made  as  to  the  charge 
of  the  court  to  the  jury ;  the  portion  excepted  to  is  set  forth  in 
the  opinion.*'    Judgment  affirmed. 

Samuel  Hand,  for  appellant. 

Nelson  Smith,  for  respondent. 

Andrews,  Ch.  J.  —  The  jury  have  found  that  the  plaintiff 
was  kicked  from  the  car  while  in  motion,  by  the  conductor  or 
brakeman.  There  was  a  very  sharp  conflict  of  evidence  upon 
this  question.  The  testimony  of  the  conductor  and  brakeman, 
and  of  a  by-stander,  tended  strongly  to  show  that  neither  the 
conductor  nor  brakeman  touched  or  said  anything  to  the  plaintiff, 
and  that  he  and  other  boys  jumped  off  the  platform  of  the  car,  as 
the  brakeman  came  out  of  the  door. 

It  is  not  claimed  that  the  finding  of  the  jury  upon  this  issue  is 
unsupported  by  evidence,  and  the  point  is  not  raised  by  any 
exception,  but  it  is  insisted  that  the  act  of  kicking  a  boy  from  a 
car  while  in  motion,  assuming  that  it  was  done  by  the  conductor 
or  brakeman,  was  not  within  the  scope  of  any  authority  conferred 
by  the  defendant  upon  the  person  in  charge  of  the  train,  but  was 
an  illegal,  wanton,  and  wilful  act,  for  which  the  employer  is  not 
responsible. 

By  the  general  regulations  adopted  by  the  defendant,  in  force 
at  the  time  of  the  transaction  in  question,  the  conductor  has 
charge  of  the  train,  and  is  responsible  for  its  safe  and  proper  man- 
agement, and  brakemen,  and  other  servants  thereon,  are  subject 
to  his  orders.  He  is  authorized  to  remove  from  the  car  persons 
who  refuse  to  pay  their  fare,  or  are  drunk,  riotous,  or  unruly,  but 
the  regulations  declare  that  in  exercising  this  authority  he  must 
be  governed  by  the  provisions  of  law.     The  only  provisions  of 
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law  on  the  subject  is  found  in  section  35  of  the  General  Railroad 
Act  (Laws  1850,  chap.  140),  which  provides,  that  if  any  passen- 
ger shall  refuse  to  pay  his  fare,  it  shall  be  lawful  for  the  conduc- 
tor to  put  him  and  his  baggage  out  of  the  cars,  using  no  unnecessary 
force,  at  any  usual  stopping-place,  or  near  any  dwelling-house, 
on  stopping  the  train.  The  regulations  defining  the  duties  of 
brakemen,  introduced  by  the  defendant,  are  not  printed  in  the 
case,  and  there  is  no  proof  before  us  of  any  specific  authority 
given  to  brakemen  to  remove  trespassers  from  the  cars.  It  is  con- 
ceded that  authority  in  a  conductor  to  remove  a  trespasser  in  a 
lawful  manner,  whether  conferred  by  the  rules  or  not,  is  implied, 
and  is  incident  to  his  position.  We  think  the  same  concession 
must  be  made  in  respect  to  the  authority  of  a  brakeman  who 
finds  a  trespasser  on  the  platform  of  a  car.  His  duties  do  not 
primarily  pertain  to  the  protection  of  the  cars  against  intruders ; 
but  he  is  a  servant  of  the  company  on  the  train,  concerned  in  its 
management,  and  fully  cognizant  of  the  obvious  fact  that 
intruders,  who  jump  upon  the  train  for  a  ride,  without  intention 
of  becoming  passengers,  are  wrongfully  there.  Suppose  a  train 
was  standing  still,  and  a  trespasser  was  put  off  by  force  by  a  brake- 
man,  using  no  unnecessary  violence,  would  it  not  be  a  good  defense 
to  an  action  against  him  for  the  assault  that  he  was  a  brakeman, 
and  did  the  act  complained  of  in  that  capacity,  although  without 
express  authority?  The  implied  authority  in  such  a  case  is  an 
inference  from  the  nature  of  the  business,  and  its  actual  dailv 
exercise,  according  to  common  observation  and  experience.  But 
assuming  authority  in  the  conductor  or  brakeman  to  remove  a 
trespasser  in  a  lawful  manner,  the  question  remains,  whether  when 
a  conductor  or  brakeman,  without  warning  or  notice  of  any  kind, 
kicks  a  boy  of  eight  years  from  the  platform  of  a  car,  while  the 
train  is  running  at  a  speed  of  ten  miles  an  hour,  he  can  be  said 
to  be  acting  within  the  scope  of  his  employment,  so  as  to  make 
the  company  liable  for  the  act.  Assuming  the  case  made  by  the 
plaintiff,  the  act  was  flagrant,  reckless,  and  illegal ;  but  the  point 
is,  was  the  act  within  the  scope  of  the  employment  and  authority? 
If  it  was  and  the  servant  in  doing  what  he  did  undertook  to  act 
for  the  company,  and  not  for  himself  or  for  his  own  ends,  the 
company  is  not  exonerated,  although  the  servant  may  have 
deviated  from  instructions  in  executing  the  authority,  or  may 
have  acted  without  judgment,  or  even  brutally.     The  removal  of 

trespassers  from  the  cars  was,  as  we  hold,  within  the  implied 
Vol.  VII I  —  35 
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authority  of  the  defendant's  servants  on  the  train.  The  fact  that 
they  acted  illegally  in  removing  the  plaintiff  while  the  train  was  ia 
motion  does  not  exonerate  the  defendant.  In  some  cases,  where 
the  existence  of  an  authority  in  the  servant  to  do  a  particular  act 
is  in  controversy,  and  the  authority  is  sought  to  be  established  by 
inferences  and  implications,  it  may  be  a  material  circumstance 
bearing  upon  the  non-existence  of  the  authority  sought  to  be 
implied,  that  the  act  was  one  which  the  master  could  not  do  him- 
self without  a  violation  of  law.  But  this  fact  would  not  be 
decisive.  No  doubt  the  kicking  of  the  boy  off  the  car  was  not 
only  a  wrong  to  the  plaintiff,  but  was  a  violation  of  the  duty 
which  the  train  servants  owed  to  the  defendant,  to  exercise  proper 
care  in  executing  the  authority  confided  to  them ;  but  in  most 
cases,  where  the  master  has  been  held  liable  for  the  acts  of  a  serv- 
ant, the  tortious  act  was  a  breach  of  the  servant's  duty.  In  this 
case  the  authority  to  remove  the  plaintiff  from  the  car  was  vested 
in  the  defendant's  servants.  The  wrong  consisted  in  the  time 
and  mode  of  exercising  it.  For  this  the  defendant  is  responsible* 
unless  the  brakeman  used  his  authority  as  a  mere  cover  for 
accomplishing  an  independent  and  wrongful  purpose  of  his  own. 
The  general  subject  has  been  recently  considered  in  this  court, 
and  it  is  unnecessary  further  to  elaborate  it.  Higg^ns  v.  The 
Watervliet  Turnpike  Co.,  46  N.  Y.  23;  Rounds  v.  D.  L.  &  W. 
R.  R.  Co.,  64  Id.  129  (i).  We  think  the  court  would  not  have 
been  justified  in  taking  the  case  from  the  jury. 

The  trial  judge,  in  the  course  of  his  chaise,  said  that  the  evi- 
dence for  the  plaintiff  came  from  Vogel,  and  this  young  man 
(referring  to  the  plaintiff),  **a  very  intelligent  and,  I  think,  truth- 
ful youth ;  I  mean  so  far  as  a  desire  to  tell  the  truth  is  concerned ; 
but  who  was  eight  years  old  at  the  time  the  thing  happened." 
The  defendant's  counsel,  at  the  conclusion  of  the  charge,  excepted 
to  "that  part  of  the  charge  in  which  the  court  expressed  the 
opinion  that  the  plaintiff  was  a  truthful  young  man."  The  court 
replied:  "I  did  think  so,  but  I  did  not  say  that  for  that  reason 
he  ought  to  be  believed."  The  credit  to  be  given  to  a  witness 
involves  the  consideration  of  his  intention  to  tell  the  truth,  as 
well  as  the  accuracy  of  his  memory ;  and  in  both  branches  it  is 
for  the  jury.  But  we  think  it  is  not  an  error  of  law  for  a  judge 
to  indicate  an  opinion  as  to  the  honesty  of  a  witness,  in  comment- 
ing upon  his  evidence.     At  the  same  time,  in  view  of  the  just 

I.  See  the  Rounds  Case,  preceding  case  reported  in  this  vol u me. 
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regard  which  is  paid  by  jurors  to  the  opinions  of  the  judge,  it  is* 
doubtless  proper  that  in  a  case  of  conflicting  evidence,  he  should 
use  great  caution  in  expressing  his  opinion.  In  this  case  the 
judge  did  not  assume  to  take  the  question  of  credibility  from 
the  jury;  and  when  his  attention  was  called  to  the  subject  by 
the  exception  he  unmistakably  referred  the  matter  to  them.  It 
would  greatly  e  mbarrass  the  administration  of  justice  if  every 
unguarded  expression  of  opinion  by  the  judge  on  a  question  of 
fact  during  a  trial  should  be  subject  to  exception,  as  invading 
the  province  of  a  jury;  and  we  have  seen  no  well-considered 
authority  sustaining  such  a  rule.  Winne  v.  McDonald,  39  N.  Y» 
233.  The  questions  put  to  the  witness  Cross,  touching  his  rela<« 
tion  to  Mr.  Vanderbilt,  the  president  of  the  defendant,  were 
within  the  range  of  a  proper  cross-examination  and  were  properly 
admitted  in  the  discretion  of  the  judge.  There  was  no  error  in 
excluding  the  police  station  record.  It  was  not  competent 
original  evidence  of  the  cause  of  the  accident,  and  it  was  inad- 
missible to  contradict  Vogel,  as  he  was  not  shown  to  have  fur* 
nished  the  information  from  which  it  was  made,  or  to  have  been 
cognizant  of  its  contents.  We  think  the  charge  covered  all  the 
material  questions  in  the  case,  and  although  this  court,  on  read- 
ing the  appeal-book,  may  not  be  fully  satisfied  with  the  verdict, 
its  function  is  performed  when  it  determines  the  alleged  errors  of 
law ;  and  finding  no  valid  exceptions  in  this  case,  the  judgment 
should  be  affirmed. 

STEWART  V.  BROOKLYN  AND  CROSSTOWN 

RAILROAD  COMPANY. 

Court  of  Appeals^  New  York^  December^  1882. 

[Reported  in  90  N.  V.  588.] 

ASSAULT  UPON  PASSENGER  BY  DRIVER  OF  STREET  CAR.  —  In 
an  action  to  recover  damages  for  injuries  sustained  by  being  attacked  by 
the  driver  of  a  street  car  the  railroad  company  was  held  liable  for  the  acts 
of  its  servant  and  judgment  of  nonsuit  was  reversed. 

LIABILITY  FOR  ACT  OF  SERVANT  OF  CARRIER.  —  The  rule  that  a 
master  is  not  liable  for  the  assault  of  a  servant  committed  upon  a  person  to 
whom  the  master  owes  no  duty  does  not  apply  to  the  case  of  an  assault 
committed  upon  a  passenger  by  a  servant  intrusted  with  the  execution  of  a 
contract  of  a  common  carrier. 

Overruling  Isaacs  v.  Third  Avenue  R.  R,  Co.,  47  N.  Y.  122  (i). 

z.    See  the  Isaacs  Case,  reported  in  this  volume,  page  524,  anU, 
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"Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  April  28,  1880, 
which  affirmed  a  judgment  in  favor  of  defendant,  entered  upon 
an  order  dismissing  plaintiflf's  complaint  on  trial. 

**This  action  was  brought  to  recover  damages  for  injuries  to 
plaintiff  alleged  to  have  resulted  from  a  malicious  and  unjustifiable 
attack  made  upon  him  by  one  of  defendant's  employees.  The 
defendant  is  a  railroad  corporation,  owning  and  operating  a  street 
railroad  in  the  city  of  Brooklyn.  The  plaintiff  was  a  passenger 
on  one  of  the  defendant's  horse  cars,  having  no  conductor;  the 
driver  being  the  only  person  in  charge  of  the  car,  and  acting  both 
as  driver  and  conductor.  While  the  plaintiff  was  on  the  car  a 
newsboy  jumped  on  it,  and  was  ordered  off  by  the  driver.  The 
boy  got  off;  the  driver  stopped  his  car,  tied  the  reins  round  the 
brake  handle,  climbed  over  the  front  dash  board  and  ran  after  the 
boy,  caught  him,  and  beat  him.  The  passengers  interfered  to 
protect  the  boy.  Afterward  the  driver  returned  to  the  car  and 
started  it,  but,  being  excited,  began  to  abuse  the  passengers,  call- 
ing them  bastards,  etc.,  and  finally  entered  the  car,  seized  the 
plaintiff  by  the  coat,  pushed  and  knocked  his  head  against  the 
panel  of  the  window,  at  the  same  time  striking  him  across 
the  head  with  the  butt  end  of  his  whip,  thus  beating  the  plaintiff 
severely.  The  passengers  again  interefered,  and  the  driver  drove 
his  car  on.  When  they  came  near  the  Eastern  District  Hospital 
the  plaintiff  was  assisted  out  of  the  car  and  taken  to  the  hospital, 
where  his  wounds  were  dressed.  There  was  some  evidence  tend- 
ing to  show  that  the  driver  was  under  the  influence  of  liquor.  At 
the  close  of  the  case  the  plaintiff  was  nonsuited,  and  judgment 
entered  dismissing  the  complaint."    Judgment  reversed, 

Spencer  L.  Hillier,  for  appellant. 

Wm.  N.  Dykman,  for  respondent. 

Tracy,  J.  —  As  there  was  no  conflict  of  evidence  upon  the 
trial,  the  only  question  to  be  determined  is,  whether  upon  the 
facts  proved  the  plaintiff  was  entitled  to  recover?  The  defendant 
was  a  common  carrier  of  passengers.  The  plaintiff  had  taken  a 
seat  in  one  of  the  defendant's  cars,  to  be  conveyed  from  the  west- 
ern district  of  Brooklyn  to  the  eastern  district  of  the  same  city, 
and  had  paid  his  fare.  Before  reaching  the  point  where  he  was 
to  leave  the  car  he  was  attacked  by  the  driver  of  the  car  and 
cruelly  beaten.  The  trial  court  dismissed  the  plaintiff's  complaint 
on  the  ground  that  the  defendant's  servant,   in  assaulting  the 
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plaintiff,  was  not  acting  within  the  scope  of  his  employment,  but 
attacked  the  plaintiff  to  gratify  some  wicked  and  malicious  pur- 
pose of  his  own.  Had  the  person  assaulted  been  one  to  whom 
the  defendant  owed  no  duty,  the  dismissal  of  the  plaintiff's  com- 
plaint would  probably  have  been  correct;  but  the  rule  which 
applies  in  such  a  case  has  no  application  as  between  a  common 
carrier  and  his  passenger.  In  such  a  case  a  different  rule  applies. 
By  the  defendant's  contract  with  the  plaintiff,  it  had  undertaken 
to  carry  him  safely  and  to  treat  him  respectfully ;  and  while  a 
common  carrier  does  not  undertake  to  insure  against  injury  from 
every  possible  danger,  he  does  undertake  to  protect  the  passenger 
against  any  injury  arising  from  the  negligence  or  wilful  miscon- 
duct of  its  servants  while  engaged  in  performing  a  duty  which  the 
carrier  owes  to  the  passenger.  In  Goddard  v.  The  Grand  Trunk 
Railway  of  Canada,  57  Me.  202 ;  2  Am.  Rep.  39  (i),  it  is  said 
that  "The  carrier's  obligation  is  to  carry  his  passenger  safely,  and 
properly,  and  to  treat  him  respectfully,  and  if  he  intrusts  this 
duty  to  his  servants,  the  law  holds  him  responsible  for  the  man- 
ner in  which  they  execute  the  trust."  In  Day  v.  Owen,  5  Mich. 
520,  the  duties  of  common  carriers  are  said  to  include  everything 
calculated  to  render  the  transportation  most  comfortable  and  least 
annoying  to  the  passengers.  In  Nieto  v.  Clark,  i  Cliff.  145,  the 
court  says:  "  In  respect  to  female  passengers,  the  contract  pro- 
ceeds yet  further  and  includes  an  implied  stipulation  that  she  shall 
be  protected  against  obscene  conduct,  lascivious  behavior,  and 
every  immodest  and  libidinous  approach."  A  common  carrier  is 
bound,  so  far  as  practicable,  to  protect  his  passengers,  while 
being  conveyed,  from  violence  committed  by  strangers  and  co-pas- 
sengers, and  he  undertakes  absolutely  to  protect  them  against  the 
misconduct  of  its  own  servants  engaged  in  executing  the  contract. 
Commonwealth  v.  Power,  7  Mete.  596 ;  P.  F.  W.  &  C.  R'y  Co. 
T,  Hinds,  53  Penn.  St.  512  (2);  Goddard  v.  Grand  Trunk  R'y, 
57  Me.  213;  2  Am.  Rep.  39.  (3)  In  Flint  v.  N.  &  N.  Y.  Transp. 
Co.,  34  Conn.  554  (4),  the  plaintiff  was  injured  by  the  discharge 
of  a  gun  dropped  by  soldiers  engaged  in  a  scuffle.  The  court 
lield  that  passenger  carriers  are  bound  to  exercise  the  utmost 

1.  Seethe  Goddard  Case,  reported  in  3.  See  this  case,  reported  in  this  vol- 
tbts  volume,  page  316,  ante.  ume,  page  316,  ante, 

2.  See  this  case,  reported  with  the  4.  See  this  case,  reported  in  this  vol- 
PenasyWania  Cases  in  this  volume,  ume,  page  104.,  ante, 

^4?it, 
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vigilance  and  care,  regarding  those  they  transport,  from  violence 
from  whatever  source  arising;  and  the  plaintiff  recovered  a  verdict 
for  $10,000. 

In  the  present  case  the  defendant  had  intrusted  the  execution 
of  the  contract  to  the  driver  of  the  car,  and  the  plaintiff  was 
under  his  protection.  Any  breach  of  the  contract  committed  by 
the  driver  was  a  breach  committed  by  the  defendant.  It  is  con- 
ceded that  any  injury  arising  from  the  mere  negligence  of  the 
servant  constitutes  a  breach  of  the  contract.  Had  the  driven 
while  executing  the  contract,  carelessly  and  negligently  injured 
the  plaintiff,  the  defendant's  liability  would  not  have  been 
doubted.  Can  it  be  less  a  breach  of  the  contract  that  the  injury 
was  intentionally  inflicted?  An  act  which  would  amount  to  a 
breach  of  the  carrier's  contract,  if  negligently  done,  would  be 
equally  a  breach  if  done  wilfully  and  maliciously.  It  is  imma- 
terial  whether  a  breach  of  contract  results  from  the  negligence  or 
wilfulness  of  the  defendant's  agent.  Weed  v.  Panama  R.  R. 
Co.,  17  N.  Y.  362.  It  is  the  injury  that  was  suffered  by  the 
plaintiff  while  in  the  defendant's  car,  and  not  the  motive  which 
induced  it,  that  constitutes  the  gist  of  the  action.  No  reason 
exists  for  holding  a  master  liable  for  the  negligence  of  servants  in 
his  employment  which  does  not  with  equal  force  preclude  him 
from  alleging  intentional  default  of  the  servant  as  an  excuse  for 
not  performing  a  duty  which  he  has  undertaken.  In  the  former 
case  the  negligence  of  the  servant  is  that  of  the  master,  and  that 
is  the  ground  of  the  master's  liability;  in  the  latter  the  act  of  the 
servant  is  the  act  of  the  master,  the  motive  of  the  servant  making 
no  difference  in  regard  to  the  legal  character  of  the  master's 
default  in  doing  his  duty.  In  the  present  case  the  master  had 
undertaken  to  transport  the  plaintiff  safely.  He  was  injured 
while  on  the  defendant's  car  by  the  act  of  the  agent  to  whom  the 
defendant  had  intrusted  the  execution  of  the  contract.  It  is  the 
defendant's  failure  to  carry  safely  and  without  injury  that  consti- 
tutes the  breach,  and  it  is  no  defense  to  say  that  that  failure  was 
the  result  of  the  wilful  or  malicious  act  of  the  servant. 

A  rule  which  should  make  the  carrier  liable  when  the  act  result- 
ing in  the  injury  was  carelessly,  but  unintentionally  done,  and 
exonerate  him  when  the  injury  was  the  result  of  the  intentional 
act  of  the  servant,  would  lead  to  most  absurd  results.  By  such 
a  rule  a  stage  company  which  should  place  a  lady  passenger  under 
the  protection  of  its  driver,  to  be  carried  over  its  route,  would  be 
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liable  if,  by  his  unskillful  driving,  he  upset  the  coach  and  injured 
her;  but  if,  taking  advantage  of  his  opportunity,  he  should  assault 
and  rob  her,  the  carrier  would  go  scot-free.  If  the  porter  of  a 
sleeping  car,  employed  to  guard  the  car  while  the  passengers  sleep, 
should  himself  fall  asleep,  or,  abandoning  his  post,  allow  a  pick- 
pocket to  enter  and  rob  the  passengers,  the  company  would  be 
liable;  but  if  the  guardian  should  himself  turn  pickpocket,  and 
rifle  the  pockets  of  the  passengers,  the  company  would  not  be 
responsible  for  his  acts.  The  carrier  selects  his  own  servants  and 
agents  and,  we  think,  he  must  be  held  to  warrant  that  they  are 
trustworthy  as  well  as  skilful  and  competent.  Judge  Story  states 
the  rule  as  follows:  "In  every  such  case  the  principal  holds  out 
his  agent  as  competent  and  fit  to  be  trusted,  and  thereby,  in 
effect,  he  warrants  his  fidelit}''  and  good  conduct  in  all  matters 
within  the  scope  of  his  agency."  Story  on  Bailments,  §§  400 
and  406;  Stokes  v.  Salstonstall,  13  Pet.  (U.  S.)  181  (i).  "A 
railway  company  selects  its  own  agents  at  its  own  pleasure,  and 
is  bound  to  employ  none  except  capable,  prudent  and  humane 
men."     Penn.  R.  R.  Co.  v.  Vandiver,  42  Penn.  St.  365  (2). 

If  the  carrier  places  lady  passengers  under  the  protection  of 
libertines  who  insult  or  assault  them,  or  male  passengers  under 
the  protection  of  drunken  ruffians  who  fall  upon  and  beat  them 
without  cause,  he  should  be  responsible  for  the  injury.  This  rule 
rests  upon  sound  reason,  and  is  abundantly  supported  by 
authority. 

In  Goddard  v.  The  Grand  Trunk  Railway  of  Canada,  57  Me. 
202 ;  2  Am.  Rep.  39  (3),  it  was  held  that  a  common  carrier  of 
passengers  was  responsible  for  the  wilful  misconduct  of  his  serv- 
ant toward  a  passenger,  and  that  a  passenger  who  was  assaulted 
and  grossly  insulted  in  a  railway  car  by  a  brakeman  employed  on 
the  train  had  a  remedy  therefor  against  the  company. 

In  Craker  v.  Chicago  and  Northwestern  Railway  Company,  36 
Wis.  657;  17  Am.  Rep.  504  (4),  it  was  held  that  a  master  is  liable 
for  wrong  done  by  his  servant,  whether  through  the  negligence 
or  the  malice  of  the  latter,  in  the  course  of  an  employment 
in  which  the  servant  is  engaged,  to  perform  a  duty  which  the 

X.  Stokes  V.  Saltonstall,  13  Pet.  181,  3.  See  this  case,  reported  in  this  vol- 

is  reported  in  7  Am.  Neg.  Cas.  297.  ume,  page  316,  ante, 

2.  See   this  case,  reported  with  the  4.  See  this  case,  reported  with  the 

Pennsylvania  Cases    in  this  volume,  Wisconsin  Cases  in  this  volume,  post, 
post. 
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master  owes  to  the  person  injured;  and  it  was  there  held  that  a 
railroad  company  is  bound  to  protect  the  female  passenger  on  its 
train  from  indecent  approach  or  assault,  and  where  a  conductor 
on  the  company's  train  makes  such  an  assault  on  a  female  pas- 
senger the  company  is  liable  for  compensatory  damages.  In 
Bryant  v.  Rich,  io6  Mass.  i8o;  8  Am.  Rep.  311  (i),  where  the 
plaintiff,  a  passenger  on  a  steamboat,  was  assaulted  and  injured 
by  the  steward  and  some  of  the  table  waiters,  the  defendant  as 
a  common  carrier  was  held  liable  for  injury.  In  Sherley  z/.  Billings, 
8  Bush,  147;  8  Am.  Rep.  451  (2),  where  a  passenger  in  defend- 
ant's boat  was  assaulted  and  injured  by  an  officer  of  the  boat,  the 
defendant  was  held  liable.  In  the  Chicago  and  Eastern  111.  R. 
R.  Co.  V,  Flexman  (3),  where  a  brakeman  assaulted  a  passenger 
the  company  was  held  liable.  103  111.  546;  Albany  Law  Journal 
of  Nov.  25,  1882,  p.  434.  For  violations  of  their  rights  passengers 
have  their  remedy  by  action  on  the  contract  of  carriage.  To 
sustain  the  judgment  in  this  case  the  counsel  for  the  appellant 
cites  and  relies  upon  the  case  of  Isaacs  v.  The  Third  Avenue  R« 
R.  Co.  47  N.  Y.  122;  7  Am.  Rep.  418  (4).  That  case  was  dis- 
cussed by  counsel  and  determined  by  this  court  upon  the  assump- 
tion that  the  rule  of  the  master's  liability  for  the  assault  of  a  serv- 
ant  committed  upon  a  person  to  whom  the  master  owed  no  duty 
was  applicable  to  that  case.  The  mind  of  the  court  was  not 
called  to  the  fact  that  the  rule  applicable  to  such  a  case  does  not 
apply  to  the  case  of  an  assault  committed  upon  a  passenger  by  a 
servant  intrusted  with  the  execution  of  a  contract  of  a  common 
carrier. 

The  judgment  should  be  reversed  and  new  trial  granted,  costs 
to  abide  the  event. (a) 


1.  See  this  case,  reported  in  this 
volume,  page  392,  ante. 

2.  See  note  of  this  case  in  this  vol- 
ume, page  294,  atite, 

3.  See  the  Flexman  Case,  reported 
in  this  volume,  page  181,  ante. 

4.  See  the  Isaacs  Case,  reported  in 
this  volume,  page  — ,  ante. 

(a)  Among  other  actions  relating  to 
assaults  upon  and  ejection  of  passen- 
gers, etc.,  in  Ne7o  York  {Court  of  Ap- 
peals) are  the  following: 

HiGGiNs  V,  Water VLiET  Turnpike  R. 
R.  Co.  (187 1)  46  N.  Y.  23  (ejection  of 


passenger  from  street  car  for  alleged 
intoxication;  verdict  and  judgment  for 
$567.27  affirmed). 

Jackson  v.  Second  Avenue  R.  R.  Co. 
(1872),  47  N.  Y.  274  (action  for  assault 
by  conductor  of  street  car  upon  refusal 
of  passenger  to  pay  fare  demanded). 

Hamilton  v.  Third  Avenue  R.  R. 
Co.  (1873),  53  N.  Y.  25  (error  to  charge 
that  where  passenger  is  ejected  from  a 
street  car,  although  the  conductor  acted 
in  good  faith,  exemplary  damages  were 
recoverable;  verdict  and  judgmeot  for 
||oo  reversed). 
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REMOVING  TRESPASSER  FROM  MOVING  FREIGHT 
TRAIN. — Where  it  appeared  that  the  plaintiff,  a  boy  of  thirteen 
years  of  age  jumped  upon  the  forward  end  of  the  caboose  of  a  mov- 
iag  freight  train  and  that  for  the  purpose  of  removing  him  there- 
from an  employee  of  the  railroad  threw  water  in  the  boy's  face  and 
that  he  fell  from  the  car  and  his  knee  was  crushed  so  as  to  require 
amputation  of  the  leg,  the  act  of  the  employee  was  within  the  scope 
of  his  authority  and  the  company  was  liable. 


Elmore  v.  Sands  (1873),  54  N.  Y.  512 
(right  to  eject  person  from  train  who 
refuses  to  pay  fare  on  refusal  of  con- 
ductor to  receive  ticket  which,  being 
stamped  '*  good  for  this  date  only/' 
was  out  of  date). 

Putnam  v.  Broadway  and  Seventh 
Ave.  R.  R.  Co.  (1873),  55  N.  Y.  108 
(assault  upon  passenger  by  drunken 
passenger  after  passenger  had  alighted 
from  street  car;  injuries  resulting  in 
death;  verdict  and  judgment  for 
$5,000  reversed). 

Shea  v.  Sixth  Avenue  R.  R.  Co. 
(1875),  62N.  Y.  180  (conductor  throwing 
person  off  street  car  who  was  crossing 
over  car  platform,  railroad  liable). 

Thorpe  v.  New  York  Central  and 
Hudson  River  R.  R.  Co.  (1879).  76  N. 
Y.  403  (assault  by  porter  of  drawing- 
room  car  in  ejecting  passenger  who 
refused  to  leave  drawing-room  car  un- 
less seat  'Was  given  him  in  another 
coach  for  which  he  had  paid  fare;  re- 
fusal of  passenger  to  pay  extra  fare; 
verdict  and  judgment  for  $1,000 
affirmed). 

ScHULTZ  V,  Third  Avenue  R.  R.  Co. 
(1882),  89  N.  Y.  242  (assault  by  con- 
ductor in  throwing  passenger  from 
street  car;  injury  to  arms,  ribs,  leg  and 
collar-bone;  verdict  and  judgment  for 
$15,000  reversed  for  exclusion  of  evi- 
dence as  to  statements  made  out  of 
court  by  plaintiff  which  on  cross- 
examination  he  denied  making). 

Lynch  v.  Metropolitan  Elevated 
R'y  Co.  (1882),  90  N.  Y.  77  (action  for 
arrest  and  false  imprisonment;  judg- 
ment for  plaintiff  affirmed). 

Dwinelle  v.  New  York  Central 


AND  Hudson  River  R.  R.  Co.  (1890), 
120  N.  Y.  117  (action  for  assault  by  por- 
ter of  sleeping  car;  error  in  dismissing 
complaint,  as  facts  were  for  jury  to  de 
termine;  judgment  reversed). 

Mulligan  v.  New  York  and  Rock* 
AWAY  Beach  R.  R.  Co.  (1892),  129  N.  Y. 
506  (arrest  of  passenger  by  police  officer 
for  passing  alleged  counterfeit  bill  on 
ticket  agent;  no  authority  vested  in 
agent  to  assist  in  arresting  passenger; 
verdict  and  judgment  for  $1,000  re- 
versed). 

Palmeri  v.  Manhattan  R.  R.  Co. 
(1892)  133  N.  Y.  261  (passenger  alleged 
trying  to  pass  counterfeit  bill  and  held 
by  ticket  agent  for  arrest  by  police 
officer;  verdict  and  judgment  for  $650 
affirmed). 

Muckle  V,  Rochester  R' y  Co.  (1894), 
79  Hun,  32  (refusal  of  conductor  to  ac- 
cept transfer  ticket;  mistake  of  another 
conductor;  threat  to  eject;  alleged  at- 
tempt to  forcibly  eject  passenger;  puni- 
tive damages  not  recoverable;  error 
not  to  so  charge;  judgment  for  plain- 
tiff reversed). 

Russell  v.  New  York  Central  and 
Hudson  River  R.  R.  Co.  (1896),  12 
App.  Div.  160  (action  for  assault  by  em- 
ployees and  for  arrest  and  false  impris- 
onment; alleged  disorderly  act  of 
passenger;  employees  acting  in  self- 
defense;  evidence  held  not  sufficient  to 
sustain  verdict  for  plaintiff  for  $650, 
judgment  reversed). 

For  a  complete  table  of  New  York 
Negligence  Cases,  classified  according 
to  the  facts,  from  the  earliest  period  to 
1898,  see  Hamilton's  New  York  Neg- 
ligence Cases  Classified. 
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and  sat  down  upon  the  platform  of  the  car ;  that  he  was  kicked 
therefrom  by  the  conductor  of  the  train  or  a  brakeman,  while  the 
train  was  moving  at  the  rate  of  about  ten  miles  an  hour,  and  was 
injured;  that  he  was  picked  up  by  one  Vogel,  who  was  a  witness 
for  plaintiff ;  was  carried  to  a  police  station-house,  and  from  thence 
to  a  hospital.  One  Cross,  the  conductor  of  the  train,  was  called 
as  a  witness  for  the  defense,  and  on  cross-examination  was  asked 
and  permitted  to  answer,  under  objection  and  exception,  ques- 
tions eliciting  the  fact  that  he  was  a  grandson  of  Mr.  Vanderbilt, 
defendant's  president.  It  was  proved  that  the  police  sergeant 
who  made  the  entry  of  this  accident  in  the  police  record  was 
dead,  the  record  was  offered  in  evidence  by  defendant ;  it  was 
objected  to  and  excluded.  Exception  was  made  as  to  the  charge 
of  the  court  to  the  jury;  the  portion  excepted  to  is  set  forth  in 
the  opinion."    Judgment  affirmed. 

Samuel  Hand,  for  appellant. 

Nelson  Smith,  for  respondent. 

Andrews,  Ch.  J.  —  The  jury  have  found  that  the  plaintiff 
was  kicked  from  the  car  while  in  motion,  by  the  conductor  or 
brakeman.  There  was  a  very  sharp  conflict  of  evidence  upon 
this  question.  The  testimony  of  the  conductor  and  brakeman, 
and  of  a  by*stander,  tended  strongly  to  show  that  neither  the 
conductor  nor  brakeman  touched  or  said  anything  to  the  plaintiff, 
and  that  he  and  other  boys  jumped  off  the  platform  of  the  car,  as 
the  brakeman  came  out  of  the  door. 

It  is  not  claimed  that  the  finding  of  the  jury  upon  this  issue  is 
unsupported  by  evidence,  and  the  point  is  not  raised  by  any 
exception,  but  it  is  insisted  that  the  act  of  kicking  a  boy  from  a 
car  while  in  motion,  assuming  that  it  was  done  by  the  conductor 
or  brakeman,  was  not  within  the  scope  of  any  authority  conferred 
by  the  defendant  upon  the  person  in  charge  of  the  train,  but  was 
an  illegal,  wanton,  and  wilful  act,  for  which  the  employer  is  not 
responsible. 

By  the  general  regulations  adopted  by  the  defendant,  in  force 
at  the  time  of  the  transaction  in  question,  the  conductor  has 
charge  of  the  train,  and  is  responsible  for  its  safe  and  proper  man- 
agement, and  brakemen,  and  other  servants  thereon,  are  subject 
to  his  orders.  He  is  authorized  to  remove  from  the  car  persons 
who  refuse  to  pay  their  fare,  or  are  drunk,  riotous,  or  unruly,  but 
the  regulations  declare  that  in  exercising  this  authority  he  must 
be  governed  by  the  provisions  of  law.     The  only  provisions  of 
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law  on  the  subject  is  found  in  section  35  of  the  General  Railroad 
Act  (Laws  1850,  chap.  140),  which  provides,  that  if  any  passen- 
ger shall  refuse  to  pay  his  fare,  it  shall  be  lawful  for  the  conduc- 
tor to  put  him  and  his  baggage  out  of  the  cars,  using  no  unnecessary 
force,  at  any  usual  stopping-place,  or  near  any  dwelling-house, 
on  stopping  the  train.  The  regulations  defining  the  duties  of 
brakemen,  introduced  by  the  defendant,  are  not  printed  in  the 
case,  and  there  is  no  proof  before  us  of  anj'  specific  authority 
given  to  brakemen  to  remove  trespassers  from  the  cars.  It  is  con- 
ceded that  authority  in  a  conductor  to  remove  a  trespasser  in  a 
lawful  manner,  whether  conferred  by  the  rules  or  not,  is  implied, 
and  is  incident  to  his  position.  We  think  the  same  concession 
must  be  made  in  respect  to  the  authority  of  a  brakeman  who 
finds  a  trespasser  on  the  platform  of  a  car.  His  duties  do  not 
primarily  pertain  to  the  protection  of  the  cars  against  intruders; 
but  he  is  a  servant  of  the  company  on  the  train,  concerned  in  its 
management,  and  fully  cognizant  of  the  obvious  fact  that 
intruders,  who  jump  upon  the  train  for  a  ride,  without  intention 
of  becoming  passengers,  are  wrongfully  there.  Suppose  a  train 
was  standing  still,  and  a  trespasser  was  put  off  by  force  by  a  brake- 
man,  using  no  unnecessary  violence,  would  it  not  be  a  good  defense 
to  an  action  against  him  for  the  assault  that  he  was  a  brakeman, 
and  did  the  act  complained  of  in  that  capacity,  although  without 
express  authority?  The  implied  authority  in  such  a  case  is  an 
inference  from  the  nature  of  the  business,  and  its  actual  dailv 
exercise,  according  to  common  observation  and  experience.  But 
assuming  authority  in  the  conductor  or  brakeman  to  remove  a 
trespasser  in  a  lawful  manner,  the  question  remains,  whether  when 
a  conductor  or  brakeman,  without  warning  or  notice  of  any  kind, 
kicks  a  boy  of  eight  years  from  the  platform  of  a  car,  while  the 
train  is  running  at  a  speed  of  ten  miles  an  hour,  he  can  be  said 
to  be  acting  within  the  scope  of  his  employment,  so  as  to  make 
the  company  liable  for  the  act.  Assuming  the  case  made  by  the 
plaintiff,  the  act  was  flagrant,  reckless,  and  illegal;  but  the  point 
is.  was  the  act  within  the  scope  of  the  employment  and  authority? 
If  it  was  and  the  servant  in  doing  what  he  did  undertook  to  act 
for  the  company,  and  not  for  himself  or  for  his  own  ends,  the 
company  is  not  exonerated,  although  the  servant  may  have 
deviated  from  instructions  in  executing  the  authority,  or  may 
have  acted  without  judgment,  or  even  brutally.  The  removal  of 
trespassers  from  the  cars  was,  as  we  hold,  within  the  implied 
Vol.  VIII  — 35 
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PICKENS  V.  RICHMOND  AND  DANVILLE 
RAILROAD  COMPANY  ET  AL. 

Supreme  Courts  North  Carolina^  September  Term^  i88q, 

[Reported  in  104  N.  C.  312.] 

REFUSAL  TO  PAY  FARE  —  RIGHT  TO  EJECT.  —  Officers  of  a  railroad 
company  have  a  right  to  expel  a  passenger  who  refuses  to  pay  the  railroad 
fare,  provided  no  more  force  is  used  than  is  necessary  in  expelling  him. 

SUBSEQUENT  TENDER  OF  FARE.  —  Where  a  passenger  forces  the  rail- 
road company  to  put  him  off  at  a  point  other  than  a  regular  station,  or  at 
which  there  would  have  been  no  delay  but  for  the  necessity  of  ejecting  him, 
the  conductor  may  refuse  his  tender  of  fare  after  he  is  put  off,  and,  even  if 
during  the  delay  he  gets  upon  the  train  again  to  make  the  tender,  may 
expel  him  a  second  time,  if  he  chooses  to  do  so. 

Judgment  reversed. 

The  plaintiff  set  out  two  causes  of  action,  to  both  of  which 
the  defendants  in  their  answer,  made  appropriate  defenses. 

The  defendants  admitted  that  they  are  duly  incorporated,  and 
subject  to  be  sued  in  the  courts  of  this  State,  and  that  they  are 
common  carriers. 

The  following  issues  were,  without  exception,  drawn  and  sub- 
mitted to  the  jury: 

First  Cause  of  Action.  —  i.  Did  the  defendant,  on  the  26th 
day  of  November,  1887,  sell  the  plaintiff  the  ticket,  as  set  forth 
in  allegation  five  of  the  complaint?    Answer:    Yes. 

2.  Did  the  defendant,  by  its  agents  and  servants  on  the  19th 
day  of  January,  1888,  unlawfully  and  in  violation  of  the  terms  of 
such  ticket,  refuse  to  carry  plaintiff  on  its  cars  and  violently,  and 
wrongfully  eject  him  therefrom,  as  alleged?     Answer:     No. 

3.  What  damage  did  plaintiff  sustain  thereby? 

Second  Cause  of  Action.  —  i.  Did  the  defendant,  on  the  19th 
day  of  January,  1888,  unlawfully  and  wrongfully  refuse  to  carry 
plaintiff  in  its  cars  from  the  station  at  Campton,  on  its  road,  to 
Hendersonville,  on  said  road,  and  unlawfully  eject  the  plaintiff 
from  its  cars,  as  alleged?    Answer:     Yes. 

2.  What  damage  did  the  plaintiff  sustain  thereby?  Answer: 
One  thousand  dollars. 

The  plaintiff's  counsel  requested  the  court  to  instruct  the  juiy 
in  regard  to  the  first  cause  of  action : 
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''The  contract  upon  the  ticket,  requiring  it  to  be  stamped  and 
countersigned  at  Jacksonville,  Florida,  is  a  simple  contract,  and 
may  be  waived  by  the  authorized  agent  of  defendant ;  and  if  upon 
the  return  trip  the  conductor  accepted  the  ticket  as  offered  by 
the  plaintiff,  without  having  been  countersigned  and  stamped  by 
the  agent  at  Jacksonville,  as  one  of  its  conditions  required,  and 
without  such  stamping  and  signing  had  passed  plaintiff  upon  it 
from  Jacksonville  to  Columbia,  S.  C,  as  testified  by  plaintiff; 
and  if  at  Columbia  he  took  a  coach  which  came  through  to  Hen- 
dersonville,  and  the  conductors,  the  agents  of  the  Richmond  and 
Danville  Railroad  Company,  accepted  said  ticket  and  passed 
plaintiff  upon  it  to  Spartanburg,  and  left  the  ticket  with  plaintiff 
with  the  punch  marks  on  it,  to  be  taken  up  by  the  conductor 
from  Spartanburg  to  Hendersonville.  these  acts  in  law  consti- 
tute a  waiver  of  the  right  to  enforce  the  requirement  to  have  it 
stamped  and  signed,  and  the  conductor  from  Spartanburg  had  no 
right  to  refuse  to  pass  plaintiff  the  remainder  of  the  trip  upon  it, 
and  his  expulsion  from  the  train  was  unlawful." 

The  court  refused  to  give  the  instruction  and  plaintiff  excepted. 

The  plaintiff's  counsel  requested  the  court  to  charge  the  jury 
upon  the  second  cause  of  action : 

"The  plaintiff  being  in  fact  the  real  purchaser  of  the  ticket, 
and  having  used  it,  unstamped,  and  not  countersigned  at  Jack- 
sonville, from  that  point  to  Spartanburg,  by  the  sanction  and  con- 
sent of  the  conductors,  and  without  any  objection  made  by  any 
of  them,  and  being  the  bona  fide  owner,  presenting  it  to  the  con- 
ductor after  leaving  Spartanburg,  offering  at  the  same  time  to 
identify  himself,  if  required,  the  plaintiff  was  not  a  trespasser 
upon  defendant's  cars,  and  if  he  tendered  the  fare  from  Campton 
to  Hendersonville,  at  the  former  place  and  before  the  train  had 
started,  he  was  entitled  to  ride  and  his  expulsion  was  unlawful." 

The  court  declined  to  give  the  instruction  and  the  plaintiff 
excepted. 

The  defendant's  counsel  requested  the  court  to  instruct  the  jury : 

"If  the  plaintiff  refuses  to  exhibit  a  lawful  ticket,  or  to  pay  full 
fare  for  the  whole  distance  ridden  by  him  from  Spartanburg,  when 
demanded  by  the  conductor,  he  had  a  right  to  put  him  off  the 
train,  and  when  he  was  put  off  at  a  flag  station,  at  which  point 
the  train  had  stopped  for  that  purpose  alone,  plaintiff  could  not 
claim  the  right  to  get  back  on  the  train  and  continue  his  journey 
by  agreeing  to  pay  the  fare,  which  he  previously  refused  to  pay. 
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When  plaintiff  refused  to  pay  full  fare,  and  the  conductor  was  in 
the  act  of  ejecting  him,  he  could  not,  by  offering  to  pay,  acquire 
the  right  to  again  become  a  passenger  on  the  same  train." 

The  court  declined  to  give  either  of  said  instructions,  and 
defendant  excepted. 

The  court  then  instructed  the  jury: 

"The  plaintiff  was  bound  by  the  contract  in  the  face  of  the 
ticket,  and  by  the  terms  of.  such  contract  he  could  not  demand 
passage  upon  the  ticket  on  his  return  from  Jacksonville  until  it 
had  been  signed  by  him  and  stamped  by  the  agent  at  Jackson- 
ville. That  the  conductor  was  under  no  obligation  to  accept  the 
ticket  without  such  stamp,  and  upon  refusal  to  pay  his  fare,  was 
justified  in  expelling  him  from  the  car.  The  plaintiff  says  he  used 
no  more  force  than  was  necessary  to  do  so.  The  fact  that 
plaintiff  had  used  the  ticket  from  Jacksonville,  Fla.,  to  Spar- 
tanburg, S.  C,  without  having  complied  with  the  terms  of  the 
contract  on  his  ticket,  did  not,  in  law,  operate  as  a  waiver  by  the 
defendant  of  the  conditions  thereof.  The  second  issue  should, 
therefore,  be  answered  in  the  negative.  The  first  is,  by  consent, 
answered  in  the  affirmative. 

'*This  disposes  of  the  plaintiff's  first  cause  of  action,  and  it  is 
unnecessary  for  you  to  consider  the  third  issue." 

The  plaintiff  excepted. 

'*In  regard  to  the  plaintiff's  second  cause  of  action: 

"The  plaintiff  being  in  the  car  without  a  ticket,  which  the  con- 
ductor, under  his  instructions,  could  accept,  and  having,  as  he 
admits,  refused  to  pay  his  fare,  and  being  rightfully  expelled,  he 
could  not,  lawfully,  demand  passage  to  Hendersonville,  without 
paying  his  fare  from  Spartanburg,  that  being  the  point  from 
which  the  conductor  was  in  charge  of  the  train  —  and  his  offer  to 
pay  fare  from  Campton  to  Hendersonville  did  not  entitle  him  to 
remain  on  the  cars.  The  conductor  was,  therefore,  justified  in 
again  expelling  him,  he  having  gone  upon  the  platform.  In 
doing  so  he  could  not,  lawfully,  use  more  force  than  was  necessary. 

"In  regard  to  the  second  phase  of  testimony  bearing  upon  this 
alleged  cause  of  action,  there  is  some  conflict  among  the  wit- 
nesses, and  it  will  be  your  duty  to  reconcile  such  conflict,  so  far 
as  you  can,  and  to  arrive  at  the  truth.  In  doing  so  discard  from 
your  minds  entirely  the  fact  that  plaintiff  is  a  citizen  of  your 
county  and  the  defendants  are  corporations.  The  counsel  on 
both  sides  of  this  controversy  have  with  great  propriety  warned 
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you  against  considerations  of  this  character.  You  are  to  be 
guided  by  the  testimony  as  you  hear  it,  and  nothing  else,  in  arriv- 
ing at  the  truth  in  regard  to  the  facts.  You  are  to  apply  to  such 
facts  as  you  may  find  them  the  rule  of  law  as  I  shall  give  it  to 
you,  and  thereby  arrive  at  your  verdict. 

"The  plaintiff  insists  that,  by  the  testimony,  it  is  shown  that, 
while  he  is  still  on  the  platform  of  the  car,  and  the  defendants' 
servants  were  in  the  act  of  expelling  him,  having  the  money  in  his 
I  hand,  the  train  standing,  and  not  in  motion,  he  offered  to  pay 

\  his  fare  from  Spartanburg  to  Henderson ville.    That  the  conductor 

I  refused  to  accept  such  offer  and  ejected  him  the  second  time. 

I  That  the  station  was  one  at  which  tickets  were  sold  and  passen- 

I  gers  taken  on  and  allowed  to  leave  the  train. 

I  "The  defendants,  on  the  contrary,  insist  that  the  testimony 

shows  that,  at  the  time  the  plaintiff  made  the  offer  to  pay  the  full 
fare  he  had  been  ejected  and  was  on  the  ground ;  that  the  cars 
were  in  motion.  That  Campton  was,  and  is,  a  flag  station,  and 
that  the  train  was  stopped  for  the  sole  purpose  of  ejecting  plain- 
tiff, and  that  he  had  no  right  to  re-enter  the  train.  You  will 
remember  the  testimony  of  the  plaintiff,  the  conductor  and  other 
witnesses  who  testified  in  regard  to  the  transaction.  It  is  your 
duty,  also,  to  consider  the  argument  of  counsel  which  has  been 
made,  and  endeavor  to  obtain  therefrom  assistance  in  reaching  a 
correct  conclusion.  The  plaintiff  requests  me,  and  I  charge  you : 
"If  you  find  that  while  the  train  was  standing  at  Campton,  and 
before  it  had  moved,  the  plaintiff,  at  any  time,  tendered  or  offered 
to  pay  the  fare  from  Spartanburg  to  Hendersonville,  the  conduc- 
tor should  have  received  it  and  permitted  the  plaintiff  to  continue 
his  journey,  and  his  refusal  to  do  so  was  wrongful,  and  his  expul- 
sion, if  you  find  that  he  was  expelled  after  making  such  a  tender, 
was  unlawful,  and  your  answer  to  this  issue  should  be  in  the 
affirmative. 

"But  if  you  find  from  the  testimony  that  the  plaintiff  did  not 
make  such  tender  until  after  the  train  had  started  and  was  in 
motion,  the  conductor  was  under  no  obligation  to  stop  the  train 
and  receive  him  into  the  car,  and  you  should  answer  this  issue  in 
the  negative. 

"If  you  find  the  issue  in  the  affirmative  you  should,  in  answer 
to  the  next  issue,  award  to  the  plaintiff  such  damages  as  will 
compensate  him  for  the  injury  which  he  sustained  by  such  expul- 
sion.    In  doing  so  you  should  include  such  actual  damage  as  he 
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sustained  from  exposure,  cold,  the  treatment  received,  mortifica- 
tion and  humiliation  of  feelings.  The  damages  should  be  con- 
fined to  such  as  were  sustained  by  his  eviction  after  the  tender  of 
his  fare  from  Spartanburg.  In  addition  thereto  you  may,  if  you 
find  that  there  was  any  violent,  profane  or  insulting  language 
used  and  applied  to  the  plaintiff,  or  any  wanton  or  unnecessary 
indignity  offered  to  plaintiff,  if  in  the  exercise  of  your  sound 
judgment  you  deem  proper,  give  him  such  vindictive  or  exemplary 
damages  as  you  think  just  and  right  under  the  circumstances." 

In  response  to  a  prayer  by  defendant's  counsel,  the  court  further 
instructed  the  jury: 

"But  in  the  absence  of  evidence  of  insult,  violence  or  wanton 
injury,  the  plaintiff  cannot  recover  more  than  actual  damages." 

The  defendants  excepted  to  the  refusal  to  charge  as  requested 
and  to  the  charges  given. 

The  defendants  made  a  motion  for  a  new  trial  for  error  in 
refusal  to  instruct  the  jury  as  requested  and  in  the  instructions 
given.  Motion  denied.  The  defendants  then  moved  the  court 
to  set  aside  the  verdict  because  the  damages  assessed  were  exces- 
sive.    Motion  denied.     Judgment.     The  defendants  appealed. 

J,  B.  Batchelor,  for  plaintiff. 

D.  SCHENCK  (by  brief)  and  F.  H.  BUSBEE,  for  defendants. 

Avery,  J*  (after  stating  the  facts).  —  The  plaintiff's  first  cause 
of  action  was  founded  on  the  failure  and  refusal  of  the  defendant 
companies  to  perform  the  contract  arising  out  of  the  purchase  by 
plaintiff  at  Hendersonville,  North  Carolina,  of  a  return  ticket 
from  that  place  to  Jacksonville,  Florida,  and  his  ejection  from 
the  car  of  the  Spartanburg  and  Asheville  Railroad  Company,  on 
his  return,  at  a  place  called  Campton,  on  their  road,  because  he 
had  failed  to  sign  said  ticket  and  have  it  stamped  by  the  agent  at 
Jacksonville,  according  to  the  contract  printed  in  it.  The  second 
cause  of  action  was  the  alleged  wrongful  expulsion  of  the  plaintiff 
and  the  refusal  of  the  agent  of  the  defendant,  after  he  had  been 
ejected  from  the  train,  and  while  he  was  being  expelled,  to  accept 
the  tender  of  money  made  by  him  for  his  fare. 

We  cannot  consider  the  reasonableness  of  the  regulation  in 
reference  to  signing  and  stamping  the  plaintifTs  ticket,  for  in  the 
discussion  of  this  appeal  that  cannot  now  be  treated  as  an  open 
question.  The  judge  below  instructed  the  jury  as  to  the  nature 
of  the  contract  and  the  alleged  waiver  of  it  by  the  railroad  com- 
panies, and  the  jury  found  the  issue  arising  out  of  that  cause  of 


Carrier  of  Persons,  661 

action  for  the  defendants.  The  plaintiff  did  not  appeal  and  the 
defendants  assign  as  error  only  the  refusal  of  the  court  to  give 
the  instruction  asked,  and  the  giving  of  that  submitted  for  it 
upon  the  issues  involved  in  the  second  cause  of  action. 

Following  the  general  current  of  authority  in  the  United  States, 
this  court  has  held  that  the  officers  of  a  railroad  company  have  a 
right  to  expel  a  passenger  who  refuses  to  pay  the  railroad  fare, 
provided  no  more  force  is  used  than  is  necessary  in  ejecting  him. 
Clark  V.  R.  R.  Co.,  91  N.  C.  512;  Skillman  v.  Cincinnati  S.  &  C. 
R.  R.  Co.,  13  Am.  &  Eng.  R.  R.  Cas.  31 ;  Toledo  &  C.  R.  R. 
Co.  V.  Wright,  34  Am.  Rep.  277;  L.  L.  &  M.  L.  R,  R.  Co.  v. 
Pierce,  3  Am.  &  Eng.  R.  Cases,  340;  38  Am.  &  Eng.  R.  Cas. 
556,  and  note;  Petrie  v.  Penn.  Railroad  Co.,  42  N.  J.  L.  449.  In 
Clark  V,  Railroad,  suprUy  the  court  says  further,  in  reference  to 
the  expulsion  of  a  passenger  who  has  refused  to  pay,  "Nor,  when 
the  officer  has  stopped  the  train  and  he  is  descending  the  steps 
and  is  about  to  pass  out,  will  a  tender  of  the  fare  entitle  him  to 
return  to  his  seat.  He  forfeits  his  right  of  carriage  by  such 
misconduct,  by  breaking  his  own  contract  to  pay,  when  called  on, 
and  it  is  not  regained  by  his  repentance  at  the  last  moment  and 
after  he  has  caused  the  inconvenience  and  delay  to  the  company 
by  his  wrongful  act." 

If  the  tender  of  fare  is  made  by  a  passenger  or  any  other  person 
for  him  before  the  train  is  stopped  to  expel  him,  the  company 
must  accept  it  and  allow  him  to  remain,  but  after  the  train  has 
been  stopped  for  that  purpose,  he  cannot  reimpose  upon  the  com- 
pany the  obligation  to  perform  a  contract  which  he  had  violated 
in  the  first  instance,  by  an  offer  of  the  money  that  he  ought  to 
have  paid  when  demanded.  Hoffhauer  «/.  D.  &  N.  W.  R.  R.  Co., 
52  Iowa,  342.  If  persons  were  allowed,  out  of  mere  wantonness 
or  mischief,  or  in  order  to  test  a  legal  question,  to  decline  to  pay 
fare,  till  a  train  is  stopped  to  eject  them,  and  then,  at  the  moment 
of  expulsion  or  immediately  after,  to  reinstate  themselves  in  all 
their  original  rights  as  passengers,  by  a  tender  of  the  usual  fare, 
it  would  often  subject  the  public  to  inconvenience,  travelers  to 
danger  of  accident,  and  corporations  to  useless  risks,  simply  to 
gratify  caprice,  or  malice,  or  a  disposition  to  speculate. 

It  is  a  well-settled  principle,  in  which  nearly  all  the  authorities 
in  this  country  concur,  that,  where  the  recusant  passenger  forces 
the  company  to  put  him  off  at  a  point  other  than  a  regular  sta- 
tion, or  at  which  there  would  have  been  no  delay  but  for  the 
Vol.  VIII  — 36 
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necessity  of  ejecting  him,  the  conductor  may  refuse  his  tender 
fare  after  he  is  put  off  and  even  if  during  the  delay  he  gets  up 
the  train  again  to  make  the  tender,  may  expel  him  a  second  t' 
if  he  chooses  to  do  so.     3  Wood's  R.  L.  §§  361,  362,  and  n 
Hoflhauer  v,  D.  &  N.  W.  R.  R.  Co.,  supra.     When  a  pers( 
put  off  a  train  for  refusal  to  pay  fare  at  a  regular  station,  c 
near  it  that  he  can  reach  it  while  the  train  is  stopping  there, 
buys  a  ticket  from  such  depot  to  some  point  in  the  direction 
which  he  is  traveling,  the  weight  of  authority  is  in  favor  of 
rule  that  he  can  be  required,  even  then,  to  pay  charges  for  . 
distance  that  he  previously  rode  on  the  train  without  a  tickc 
and  be  ejected  for  refusal  to  do  so.     3  Wood's  R.  L.  §  361 ;  Stom 
V.  C.  &  N.  W.  R.  R.  Co.,  29  Am.  Rep.  458,  47  Iowa,  82. 

We  think  there  was  error  in  the  instruction  given  by  the  judge 
below.  After  careful  scrutiny  of  the  evidence  of  every  witness 
we  fail  to  find  any  testimony  tending  to  show  that  tickets  were 
sold  at  Campton  and  to  justify  the  instruction  predicated  upon 
the  idea  that  it  was  a  regular  station.  But,  conceding  that  tickets 
were  sold  there,  and  that  passengers  sometimes  got  on  and  off 
there,  it  is  in  evidence,  and  is  not  disputed,  that  the  particular 
train  on  which  the  plaintiff  was  traveling  would  not  have  stopped 
at  Campton  but  for  the  purpose  of  expelling  him  from  it.  If  that 
be  true,  both  reason  and  authority  sustain  the  right  of  the  con- 
ductor to  put  him  off,  and  to  refuse  him  readmission,  just  as  he 
might  have  done  at  any  point  on  the  line  where  there  was  not 
even  a  house. 

If  Campton  was  a  regular  station,  and  while  the  train  was 
detained  there  the  plaintiff  had  bought  a  ticket  to  Hendersonville, 
and  again  entered  the  train  and  tendered  the  fare  from  Spartan- 
burg to  that  point,  in  money,  with  the  ticket,  that  state  of  facts 
would  have  presented  a  very  different  question.  The  ticket  issued 
by  its  agent  would  have  constituted  a  new  contract  on  the  part 
of  the  company,  by  which,  with  the  tender  of  the  amount  pre- 
viously due,  and,  according  to  some  authorities,  without  it,  the 
company  would  have  been  compelled  to  transport  him  on  its  train 
to  Henderson ville.  But  it  is  not  essential  that  we  should  pass 
upon  that  question. 

So  far  as  this  train  was  concerned,  on  this  particular  occasion, 
the  conduct  of  the  plaintiff  was  the  only  cause  for  stopping  it  at 
Campton.  When  the  detention  was  due  solely  to  his  refusal  to 
perform  the  implied  contract,  growing  out  of  his  getting  on  the 
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train  by  paying  the  usual  fare  to  his  destination,  the  law  will 
sustain  the  company  in  insisting  that  he  shall  pay  the  penalty  of 
such  persistent  refusal  by  being  himself  subjected  to  inconvenience 
without  compensation. 

His  Honor  should  have  instructed  the  jury  that,  as  the  train 
was  stopped  only  for  the  purpose  of  putting  the  plaintiff  off,  he 
was  not  entitled  to  recover  damages  for  the  refusal  to  accept  fare 
after  the  train  stopped  or  for  again  ejecting  him  while  the  train 
was  standing  there.     O'Brien  v.  Railroad  Co,  80  N.  Y.  236. 

There  is  error,  for  which  a  new  trial  will  be  granted. 


ROSE  AND  WIFE  V.  WILMINGTON  AND  WELDON 

RAILROAD  COMPANY. 

Supreme  Couri^  North  Carolinay  February  Term,  i8po. 

[Reported  in  106  N.  C.  168.] 

EJECTION  FROM  TRAIN  —  RULE  AS  TO  DAMAGES.  —  Where  a  pas- 
senger  is  wrongfully  expelled  from  a  railway  train,  he  is  entitled  to  recover 
the  actual  damages  that  he  sustained  therefrom,  and  if  the  expulsion  is 
attended  with  undue  force,  or  other  aggravating  circumstances  calculated 
to  humiliate  the  passenger  or  wound  his  pride,  or  if  the  passenger  be  law- 
fully ejected,  but  undue  force  used,  accompanied  by  fraud  or  an  exhibition 
of  malice,  rudeness,  recklessness  or  other  wilful  wrong,  such  exemplary 
damages  may  be  allowed  as  the  jury  think  are  warranted  by  the  facts  (i). 

Judgment  reversed.    The  feme  plaintiff  and  her  husband  had 
purchased  tickets  from  Fayetteville,  N.  C,  to  Old  Point,  Va.,  and 


I.  Among  other  actions  relating  to 
Assaults  Upon  and  Ejection  of  Pas- 
SENGERS,  ETC.,  in  North  Carolina^  are 
the  following: 

Britton  V,  Atlanta  and  Charlotte 

Air  Line  R'y  Co.  (18S3),  88  N.  C.  536 

(action  for  forcible  ejection  of  colored 

woman  from  car  reserved  for  white 

passengers,  and  assault  upon  her  by  a 

stranger;    right  of  railroad   to  make 

reasonable  regulations;  judgment  for 

defendant  reversed  for  failure  of  trial 

court  to  give  instruction  that  if  evi- 

cience  be  true  plaintiff  was  entitled  to 

damages). 

Clark  t*.  Wilmington  and  Weldon 


R.  R.  Co.  (1884),  91  N.  C.  506  (ejection 
from  train  for  failure  to  pay  fare; 
plaintiff  entitled  to  recover;  conductor 
should  have  allowed  reasonable  time 
to  pay  fare;  offer* to  pay  after  train 
stopped  did  not  entitle  passenger  to  re- 
turn to  his  seat;  judgment  for  plaintiff 
affirmed). 

Holmes  v.  Carolina  Central  R. 
R.  Co.  (1886),  94  N.  C.  318  (ejection 
from  one  car  to  another;  no  force 
used;  punitive  damages  not  recover- 
able; judgment  for  plaintiff  for  $475 
reversed). 

Taylor  v.  Seaboard  and  Roanoke 
R.  R.  Co.  (1888),  99  N.  C.   185  (ticket 
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return,  with  a  condition  endorsed  on  the  tickets  that  they  were 
to  be  stamped  by  the  agent  at  Old  Point. 

The  court  instructed  the  jury,  in  effect,  that  as  the  feme  plain- 
tiff who  brought  the  suit  had  failed  to  have  her  ticket  stamped, 
the  conductor  had  a  right  to  put  her  off,  and  the  only  question 
for  the  jury  to  consider  grew  out  of  his  manner  of  expelling  her. 

There  was  a  verdict  and  judgment  in  favor  of  the  plaintiffs, 
from  which  the  defendant  appealed.  The  plaintiffs  did  not 
appeal. 

Thos.  H.  Sutton,  for  plaintiffs. 

Geo.  M.  Rose  and  Junius  Davis,  for  defendant. 

Avery,  J.  (after  stating  the  facts).  —  The  judge  told  the  jury, 
in  his  charge,  that  their  inquiry  in  passing  upK>n  the  first  issue  (as 
to  defendant's  negligence)  was  narrowed  down  to  the  question 
whether  the  feme  plaintiff  was  expelled  from  the  train  in  a  rude 
and  insulting  manner,  considering  her  condition  at  the  time,  and 
all  of  the  attendant  circumstances.  The  plaintiff  did  not  appeal, 
and  therefore  the  question  whether  the  regulation  in  reference  to 
stamping  the  ticket  was  reasonable  does  not  arise,  and  we  must 
consider  this  appeal  as  if  it  were  admitted  that  the  conductor  had 


not  properly  stamped;  ejection  from 
train;  evidence  as  to  agent  should 
have  been  permitted;  plaintiff  granted 
new  trial). 

Knowlesv.  Norfolk  and  South- 
ern R.  R.  Co.  (1889),  10*  N.  C.  59 
(ejection  from  train;  failure  to  pro- 
duce ticket;  offer  to  deposit  fare  with 
conductor  if  same  was  returned  when 
ticket  produced ;  instruction  as  to  puni- 
tive damages;  judgment  for  plaintiff 
for  $250  damages  affirmed). 

ToMLiNSON  V.  Wilmington  and  Sea 
Coast  R.  R.  Co.  (1890),  107  N.  C.  327 
(ejection  from  train  for  refusal  to  pay 
extra  charge  for  neglect  to  buy  ticket 
at  station;  judgment  for  defendant 
affirmed). 

Roseman  v.  Carouna  Central  R. 
R.  Co.  (1893)  112  N.  C.  709  (action  to 
recover  damages  for  injuries  resulting 
in  death  due  to  expulsion  from  train  of 
an  intoxicated  person  on  an  inclement 
night;  judgment  for  plaintiff  for  $1,000 
reversed). 


White  r.  Norfolk  and  Southern 
R.  R.  Co.  (1894)  ti5  N.  C.  631  (assaalt 
by  engineer  of  an  excursion  boat  be- 
longing to  defendant;  new  trial 
granted,  the  court  holding  that  the  case 
should  have  gone  to  the  jury). 

Daniel  v,  Petersburg  R.  R.  Co. 
(189s)  X17  N.  C.  593  (action  for  wrong* 
ful  killing  of  plaintiff's  intestate  by 
defendant's  depot  agent  after  the  pass- 
enger had  left  defendant's  train; 
deceased  was  taking  out  his  baggage 
from  depot  and  on  account  of  alleged 
abusive  and  insulting  language 
towards  agent,  the  latter  shot  and 
killed  him ;  agent  acting  within  scope 
of  his  employment  at  the  time;  judg- 
ment for  plaintiff  for  $12,000  af- 
firmed). 

Allen  v.  Wilmington  and  Weldon 
R.  R.  Co.  (1896)  119  N.  C.  7io(passeQ. 
ger  boarding  wrong  train;  ejection  for 
refusal  to  pay  fare;  judgment  for  de- 
fendant affirmed). 
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the  right  to  put  the  plaintiff  off  the  train.  Pickens  v.  Railroad, 
104  N.  C.  312  (i);  Boylan  v.  Railroad,  132  U.  S.  146;  McKin- 
non  V.  Morrison,  104  N.  C.  354. 

This  court,  Justice  Ashe  delivering  the  opinion,  stated  the  rule 
to  be  that  "when  there  is  an  element  either  of  fraud,  malice,  such 
a  degree  of  negligence  as  indicates  a  reckless  indifference  to  con- 
sequences, oppression,  insult,  rudeness,  caprice,  wilfulness,  or 
other  causes  of  aggravation  in  the  act  or  omission  causing  the 
injury,  punitive  damages  may  be  awarded  by  the  jury."  Holmes 
V.  Railroad,  94  N.  C.  318;  Knowles  v.  Railroad,  102  N.  C.  66(2). 

In  order  to  entitle  one  to  recover  punitive  damages  from  a 
railroad  company  for  expulsion  from  its  train,  there  must  be  some 
violation  of  duty  on  the  part  of  the  servants  of  the  company, 
accompanied  by  rudeness,  oppression,  insult,  or  one  of  the  con- 
comitants mentioned  above.  Railroad  v,  Ballard,  85  Ky.  307. 
In  this  case,  the  conductor  finding  soon  after  he  took  charge  of 
the  train,  that  \}[itfeme  plaintiff  (who  brings  this  suit  against  the 
defendant  company  for  damages)  and  her  husband  did  not  have 
tickets  that  would  pass  them,  told  the  husband  that  the}'^  must 
pay  or  get  off,  after  the  husband  had  urged  him  to  telegraph  for 
leave  for  them  to  proceed  to  Wilson  on  their  unstamped  tickets. 

The  conductor,  after  giving  the  notice  mentioned,  left  the  hus- 
band, went  on  through  the  train,  and,  returning  when  they 
reached  Halifax,  said  in  a  ''brusque,  decided  manner  ''  (address- 
ing the  husband),  "This  is  Halifax,  if  you  are  going  to  get  off.** 
The  husband  replied :  "I  have  no  intention  of  getting  off,  unless 
you  order  me  to  get  off."  The  conductor  then  said,  according  to 
the  witness,  "very  decidedly,  rudely  and  quickly,  "  "Then  I 
order  you  off.**  The  husband  and  wife  got  off,  but  came  imme- 
diately back  and  paid  the  fare  to  Wilson,  where  they  passed  on 
to  another  railway. 

The  better  rule  is  that  where  a  passenger  is  wrongfully  expelled 
from  a  railway  train,  he  is  entitled  to  recover  the  actual  damages 
that  he  sustained  therefrom,  and  if  the  expulsion  is  attended  with 
undue  force,  or  other  aggravating  circumstances  calculated  to 
humiliate  the  passenger  or  wound  his  pride,  or  if  the  passenger  be 
lawfully  ejected,  but  undue  force  used,  accompanied  by  fraud  or 
an  exhibition  of  malice,  rudeness,  recklessness  or  other  wilful 
wrong,  such  exemplary  damages  may  be  allowed  as  the  jury  think 

I.  See    preceding  case    reported  in         2.  See  notes  of  these  cases  in  note  to 
this  volume.  the  case  at  bar,  supra. 


566  American  Negligence  Cases. 

are  warranted  by  the  facts.  Hicks  v,  Hannibal  Street  Railroad 
Co.,  68  Mo.  329;  Railroad  v,  Ballard,  supra;  Forsee  v.  Railroad, 
63  Miss.  66;  Railroad  v.  Rice,  38  Kan.  398  (i) ;  Railroad  v.  Arms, 
91  U.  S.  489;  Railroad  z/.  Hoeflich,  62  Md.  300,  50  Am.  Rep. 
223  (2) ;  3  Wood's  R.  L.  §  364;  Clark  v.  Railroad,  91  N.  C.  512  (3). 

In  this  case  there  is  no  question  raised  as  to  the  right  to  expel 
the  plaintiff  from  the  train,  and  there  is  no  suggestion  that  any 
force  at  all  was  used ;  but  his  Honor  rested  his  ruling,  it  seems, 
upon  the  idea  that  the  conductor  subjected  the  company  to  lia- 
bility by  failing  to  display  greater  courtesy  and  politeness  to  a 
female  passenger,  and  take  some  special  notice  of  the  fact  that 
she  was  riding  on  pillows,  apparently  unwell.  It  is  true  that  the 
contract  of  common  carriers  to  transport  passengers  embraces  an 
implied  stipulation  to  protect  females  against  hearing  obscenity, 
witnessing  immodest  conduct  or  submitting  to  wanton  approach. 
Com.  V,  Power,  7  Mete.  596;  Craker  v.  Railroad,  36  Wis.  657; 
Nieto  z/.  Clark,  i  Clifford,  145 ;  Chamberlain  v.  Chandler,  3  Ma- 
son, 242. 

But  there  was  no  agreement  to  carry  the  plaintiff  to  Wilson, 
and  there  was  no  evidence  that  her  modesty  or  her  nervous  system 
was  subjected  to  any  shock  except  such  as  was  necessarily  inci- 
dent to  the  discharge  of  the  conductor's  duty.  A  railway  com- 
pany cannot  be  held  liable  to  answer  in  damages  because  its 
servant,  who  is  required  to  collect  fares  and  protect  it  against 
imposition  by  expelling  those  who  have  not  paid  in  the  time  that 
elapses  between  stations  that  are  often  but  a  short  distance  apart, 
informs  a  husband  in  a  brusque  manner,  in  the  presence  of  his  wife, 
whose  head  is  resting  on  a  pillow,  that  they  must  pay  or  get  off, 
and,  after  waiting  until  the  train  reaches  the  next  station,  says, 
in  a  decided  or  rude  tone,  that  they  must  get  off. 

The  language  was  certainly  such  as  it  was  the  right,  if  not  the 
duty,  of  the  conductor  to  use,  and  the  defendant  cannot  be  held 
responsible  for  his  failure,  in  the  hurry  of  the  moment,  to  modu- 
late his  voice  so  as  to  make  it  soft  or  gentle,  especially  when  he 
was  giving  a  command  in  the  line  of  his  duty,  which  the  plaintiffs 
had  shown  themselves  loth  to  obey.  Conductors  ought  to  be, 
and  we  hope  generally  are,  gentlemen,  and  can  therefore  discharge 

1.  Reported    in    this  volume,  page        3.  See  note  of  this  case  in  note  to  the 
274,  ante,  case  at  bar,  supra. 

2.  Reported    in  this  volume,   page 
348,  ante. 
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a  disagreeable  duty  in  a  considerate  manner  where  it  affects  female 
passengers. 
There  is  error,  for  which  a  new  trial  must  be  had. 


RAILWAY  COMPANY  V.  VALLELEY. 

Supreme  Court  Commission^  OhiOy  December  Term^  ^^7- 

[Reported  in  33  Ohio  St.  345.] 

EJECTING  INTOXICATED  PERSON  FROM  TRAIN.  —  It  is  not  only  the 
right,  but  the  duty  of  a  conductor  to  put  off  a  train  a  man  furiously  drunk 
and  acting  in  a  threatening  manner;  but  such  expulsion  must  be  effected 
in  such  a  manner  as  not  to  inflict  wanton  or  unnecessary  injury  or  to  place 
him  in  unusual  peril. 

EJECTION  —  RUN  OVER  BY  TRAIN  —  INTOXICATION  —  PROXI- 
MATE CAUSE.  —  The  mere  expulsion  of  an  intoxicated  person  from  a 
train  is  not  the  proximate  cause  of  the  death  of  such  person  caused  by  being 
run  over  by  another  train  some  hours  after  his  expulsion. 

Error  to  the  District  Court  of  Stark  County.  Judgment  for 
plaintiff  reversed. 

J.  T.  Brooks,  for  plaintiff  in  error. 

S.  Meyer  &  Son,  for  defendant  in  error. 

Ashbum,  J.  —  We  reverse  the  judgment  of  the  court  below, 
on  the  ground  that  the  verdict  was  not  sustained  by  the  evidence, 
and  should  have  been  set  aside  upon  the  motion  for  a  new  trial. 

Defendant  in  error,  Mary  Valleley,  administratrix,  brought  suit 
against  the  railroad  company,  to  recover  for  the  death  of  her 
brother,  John  Valleley,  killed  by  the  cars,  as  is  supposed. 
Deceased  was  unmarried,  and  left  a  mother  and  sisters,  for  whose 
benefit  this  suit  was  brought.  On  the  6th  September,  1870,  John 
Valleley  took  passage  in  cars  of  the  defendant,  at  Alliance,  to  go 
to  Canton.  He  was  a  young  man,  less  than  twenty-one  years  of 
age.  Before  he  took  the  train,  and  during  the  afternoon,  he  had 
been  drinking  considerably.  He  went  into  a  saloon  at  Alliance, 
and  called  for  a  drink.  The  saloon-keeper  refused  to  give  him 
any,  saying  that  he  had  drunk  enough.  In  the  saloon,  William 
Reynolds  and  Dr.  Smith  were  sitting,  and  deceased  insisted  on 
having  a  fight  with  one  or  both  of  them ;  not  for  any  assignable 
cause  or  provocation,  save  that  quarrelsome  disposition  which 
liquor  sometimes  infuses. 

Dr.  Smith  was  a  stranger,  but  Valleley  wanted  to  whip  him, 
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and  the  doctor  describes  the  man  as  being  ''not  very  drunk,  but 
ugly,  fighting  drunk." 

At  Alliance  he  hired  a  horse  and  buggy  and  took  a  drive. 
Upon  coming  back  to  the  livery  stable  the  owner  claimed  that 
the  horse  had  been  driven  too  hard,  and  that  the  consequences 
might  be  serious.  Upon  this  Vallelley,  in  his  slang  phrase, 
wanted  to  *'lick  him," 

He  took  the  cars  about  dusk.  On  the  train  he  created  serious 
disturbance.  A  witness  describes  him  as  on  the  platform  between 
the  cars,  and  swinging  himself  off,  holding  on  to  the  iron  railing,, 
and  out  beyond  the  line  of  the  train,  in  such  a  position  that 
striking  any  object  would  probably  have  killed  him.  A  brakeman 
interfered,  and  tried  to  pull  him  back  to  a  place  of  safety.  This 
occurred  more  than  once,  and  there  was  a  violent  struggle 
between  the  brakeman  and  deceased,  in  the  course  of  which  they 
got  inside  the  car.  They  struggled  together  over  the  seats. 
There  was  a  scene  of  great  confusion.  Ladies  endeavored  to  get 
away  by  climbing  over  the  backs  of  the  seats.  The  passengers 
interfered  and  separated  the  combatants,  and  told  the  brakeman 
to  go  outside  the  car,  as  deceased  appeared  to  have  a  violent 
antipathy  against  him.  The  brakeman  complied,  but  coming 
back  to  get  his  hat,  deceased  jumped  at  him  again.  They 
clinched  and  went  down  upon  a  seat,  where  were  a  lady  and 
child,  and,  as  a  passenger  states  it,  "I  thought  they  would  mash 
the  child."  Deceased  was  said  to  have  been  brandishing  a  knife, 
which  he  dropped  upon  the  floor,  and  was  hunting  about  to  find. 
Passengers  again  interfered,  and  got  the  brakeman  out  upon  the 
platform  once  more,  shut  and  locked  the  door.  Deceased  tried 
to  open  it,  and  failing,  began  an  assault  upon  one  of  the 
passengers. 

The  conductor  came  along  about  this  time,  and  the  passengers 
were  clamorous  to  have  the  rowdy  put  off.  The  conductor 
stepped  up  to  him  and  deceased  threatened  to  shoot  him.  The 
train,  however,  was  stopped,  and  the  man  expelled.  No  harm 
was  done  him  in  this.  No  violence  was  used  and  only  force 
enough  to  accomplish  the  end. 

Deceased  was  put  off  about  eight  or  nine  o'clock  in  the  even- 
ing. The  next  morning  he  was  found,  about  one-third  of  a  mile 
from  where  he  was  put  off,  nearly  dead,  and  in  fact  lived  but  a 
few  moments  after  he  was  picked  up.  Though  there  is  no  direct 
testimony  as  to  how  he  was  killed,  yet,  as  he  was  found  near  the 
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track,  badly  bruised  and  maagled,  it  is  assumed  that  he  was  run 
over  and  killed  by  another  of  the  company's  trains;  and,  for  the 
purposes  of  this  decision,  that  assumption  may  be  regarded  as 
the  correct  one. 

Upon  the  first  trial,  the  claim  was  that  deceased  was  but  slightly 
intoxicated,  and  so  slightly  that  the  company  had  no  right  to 
put  him  off.  Upon  this  the  jury  found  for  defendant.  Where- 
upon, the  petition  was  amended,  and  the  case  tried  upon  the 
theory  that  deceased  was  so  much  intoxicated  that  the  company 
had  no  right  to  expel  him ;  that  he  was  so  very  drunk  as  to  be 
stupid,  helpless,  and  unable  to  take  care  of  himself ;  and  putting 
him  off  near  the  track,  where  he  was  likely  to  be  run  over,  and 
was  run  over,  the  company  was  responsible,  and  upon  this  a 
verdict  of  $600  was  recovered. 

It  might,  perhaps,  as  far  as  this  case  is  concerned,  be  conceded 
that  if  a  man  were  so  intoxicated  as  to  be  without  reason,  sense, 
or  intelligence,  it  would  be  unlawful,  as  it  would  be  inhuman,  to 
expel  him  from  cars  at  night,  where  he  would  be  just  as  likely  as 
not  to  lie  down  upon  the  rails  and  go  to  sleep.  We  may  concede 
further,  that  to  put  off  a  drunken  man,  during  a  bitterly  cold 
nig^t,  in  the  woods,  far  from  any  house,  when  the  probabilities 
were  that  he  would  freeze  to  death  before  help  could  reach  him, 
would  be  as  indefensible  in  law  as  it  would  be  wicked  and  cruel 
in  fact.  And  further,  to  put  a  man  off,  in  a  dark  night,  upon  a 
high  railroad  bridge,  or  upon  the  brink  of  a  precipice,  where  the 
first  step  would  be  destruction  —  this  could  find  no  justification 
in  law.  All  this  might  possibly  be.  We  suppose  that  the  princi- 
ples governing  cases  of  this  kind  are  not  different  from  those 
which  control  the  ordinary  affairs  of  mankind.  Rights  and 
powers  must  be  reasonably  exercised,  under  all  circumstances  of 
the  case.  The  conductor  of  a  railroad  train  must  use  his  best 
judgment  and  discretion.  If  he  acts,  not  wantonly,  not  abusively, 
but  with  that  prudence  which  the  case  demands,  his  employer 
cannot  be  made  responsible. 

It  is  claimed  that  this  man  was  so  drunk  as  to  be  bereft  of  all 
intelligence,  and  that  the  conductor  ought  to  have  known  that 
putting  him  off  was  equivalent  to  putting  him  to  death ;  that  such 
was  his  condition,  that  expelling  him,  as  was  done,  nothing  was 
more  likely  than  that  he  would  wander  along  the  track  and  be 
killed,  as  he  was,  and  therefore  the  death  was  the  natural  and 
proximate  result  of  the  expulsion.     The  flaw  in  this  claim  is,  that 
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it  is  not  true  that  deceased  was  so  drunk  as  to  be  bereft  of  intelli- 
gence. He  was  ugly,  "fighting  drunk/*  vicious,  and  illustrating 
the  qualities  of  a  reckless  desperado,  but  he  had  quite  sense 
enough  to  take  care  of  himself.  That  there  was  no  paralysis  of 
his  physical  faculties  is  evident  from  the  manner  in  which  he 
handled  the  brakeman ;  and  although  all  the  witnesses  recognized 
the  fact  of  his  intoxication,  not  one  of  them  supposed  that  he 
was  unable  to  take  care  of  himself.  Those  who  speak  of  it  all  say 
the  reverse. 

The  man,  therefore,  was  not  helpless,  nor  stupid,  and  the  con- 
ductor  had  no  reason  to  think  so.  That  it  was  not  only  his  right, 
but  his  duty,  under  these  circumstances,  to  put  off  a  man  furi- 
ously drunk,  who,  in  a  crowded  car,  with  women  and  children,  is 
fighting,  flourishing  a  knife,  and  threatening  to  shoot,  is  evident 
upon  the  plainest  principles  of  self-defense,  if  nothing  else. 

But,  if  the  propriety  of  the  expulsion  were  doubtful,  either 
because  deceased's  conduct  did  not  justify  it,  or  because  his  con- 
dition rendered  it  unsafe  and  dangerous  in  its  consequences,  still 
we  must  find  that  the  death  was  the  natural  and  proximate  cause 
of  the  expulsion  before  defendant  can  be  made  liable.  How  can 
this  be  said  in  the  present  case?  Admit  that  the  vicinity  of  a 
railroad  track  is  dangerous  to  passers-by ;  admit  that  putting  him 
off,  as  was  done,  was  placing  him  in  circumstances  of  danger; 
they  were  not  more  dangerous  to  him  than  they  were  to  every 
man  whose  business  or  pleasure  takes  him  in  the  neighborhood  of 
railroads.  There  was  no  unusual  or  extraordinary  circumstance 
of  danger  in  the  whole  transaction,  if  the  man  was  able  to  take 
care  of  himself,  and  this  he  was.  The  mere  putting  him  off, 
therefore,  was  in  no  way  connected  with  his  death,  except  as  he 
himself  connected  it,  by  reason  of  his  intoxication,  and  for  this 
he  alone  is  responsible.  The  expulsion  is  not  in  any  way  the 
occasion  of  the  catastrophe,  either  as  a  proximate  or  other  cause, 
unless  it  is  in  some  way  attached  to  or  linked  with  the  drunken- 
ness. If  this  is  the  state  of  the  case,  he  must  have  been  so  drunk 
at  the  time  he  was  struck  as  to  be  unable  to  avoid  the  accident, 
which  shows  the  intoxication  to  have  been  the  proximate  cause ; 
and  whether  it  be  the  proximate  cause,  or  a  cause  for  which 
alone  he  is  responsible,  in  either  case,  the  responsibility  cannot  be 
fastened  upon  the  defendant. 

At  what  particular  hour  of  the  night  or  following  morning  he 
was  run  over,  the  evidence  leaves  in  doubt.     It  has  been  said. 
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and  It  is  clearly  shown  by  the  record,  that  when  he  was  so  expelled 
he  was  not  so  drunk  as  to  be  in  any  sense  incapable.  What 
occurred  between  this  time  and  when  he  was  picked  up  in  a  dying 
condition  cannot  be  known.  If,  during  this  period,  he  lapsed 
into  insensibility  or  incapacity  for  self-protection,  it  must  be  from 
some  reason  not  apparent  in  the  testimony.  Whether  he  obtained 
more  liquor,  or  whether  a  drunken  stupor  came  upon  him,  such 
as  arises  in  the  last  stages  of  inebriety,  no  one  can  tell.  It  is 
sufficient  to  say  that,  in  our  opinion,  he  was  not  in  that  con- 
dition that  relieved  the  conductor  from  the  imperative  necessity 
of  doing  as  he  did,  and  this  we  cannot  consider  as  in  any  way 
being  the  cause  of  the  death.  O'Keefe,  Adm'x  v.  C,  R.  I.  &  P. 
R.  R.,  32  Iowa,  457;  Haley,  Adm'r,  v.  C.  &  N.  W,  R.  R.,  21 
Iowa,  15  (i);  Vinton  v.  Middlesex  R.  R.,  11  Allen,  304(2). 
Judgment  reversed. 


RAILROAD  COMPANY  v.  SKILLMAN. 

Supreme  Courts  Ohio^  January  Term^  1883, 
[Reported  in  39  Ohio  St.  444.] 

TRAIN  FARES  —  RULES  AND  REGULATIONS.  —  A  railroad  company 
may  make  rules  charging  a  higher  rate  for  fares  when  same  is  paid  on  the 
train  than  it  does  at  its  ticket  offices,  provided  the  rate  charged  does  not 
exceed  the  maximum  allowed  by  law. 

REFUSAL  TO  PAY  FARE  —  EJECTION  FROM  TRAIN  —  PLACE  OF 
EJECTION.  —  Where  a  person,  not  being  provided  with  a  ticket,  refuses 
to  pay  fare  demanded  on  the  train,  he  may  be  lawfully  ejected  and  such 
ejection  may  be  made  at  a  place  other  than  a  usual  stopping  place,  care 
being  taken  not  to  expose  him  to  serious  injury  or  danger  (3). 

Error  to  the  District  Court  of  Logan  County. 

"Martin  N.  Skillman  brought  suit  in  the  Court  of  Common 


1.  Reported    in   this  volume,   page 
230,  ante, 

2.  Reported  in  this  volume,  page 
3^,  ante, 

3.  Among  other  actions  relating  to 
Assaults  Upon  and  Ejection  of  Pas- 
sengers, ETC..  in  Ohio^  are  the  follow- 
ing: 

Cleveland,  Columbus  and  Cincin- 
i*>iTi  R.  R.  Co.  V.  Bartram  (i860),  11 
Oliio  St.  457  (ejection  from  freight  train; 


surrender  of  ticket  on  one  train  and 
taking  passage  on  another;  offer  to  pay 
fare  to  employee  unauthorized  to  re- 
ceive same  is  not  an  offer  to  railroad 
company  and  does  not  entitle  him  to  a 
place  on  train  as  passenger;  railroad 
has  right  to  make  reasonable  regula- 
tions for  passengers  on  freight  trains; 
judgment  for  plaintiff  for  $173  re- 
versed). 
Passenger  Railroad  Co.  v.  Young 
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Pleas  of  Logan  county,  against  the  Cincinnati,  Sandusky  and 
Cleveland  Railroad  Company,  to  recover  damages  which  he 
claimed  that  he  had  sustained  by  being  wrongfully  removed  from 
the  cars  of  the  defendant. 

*  *  On  the  trial  of  the  case,  evidence  was  given  to  the  jury  tending 
to  prove  that  on  June  8,  1875,  the  plaintiff  entered  a  passenger 
car  of  the  defendant,  at  Huntsville,  in  Logan  county,  to  be  con- 
veyed as  a  passenger  to  Bellefontaine,  in  the  same  county,  on  that 
day ;  that  after  going  upon  the  train  he  presented  to  the  conduc- 
tor, in  the  smoking  car,  a  paper  purporting  to  be  a  blank  drover's 
pass,  issued  by  the  Cincinnati,  Hamilton  and  Dayton  Railroad 
Company,  and  demanded  to  be  carried  thereon  to  Springfield,  free 
of  charge,  which  paper  the  conductor  refused  to  accept ;  that  after- 
wards, in  the  passenger  car,  the  conductor  demanded  of  the  plain- 
tiff a  ticket  or  his  fare,  when  the  plaintiff  again  presented  the 


(1871),  21  Ohio  St.  518  (forcible  ejection 
from  street  car  and  assault  by  con- 
ductor; railroad  company  liable  for  act 
of  servant;  judgment  for  plaintiff  re- 
versed for  error  in  practice  in  the  mat- 
ter of  empaneling  a  jury). 

Smith  v.  Pittsburg,  Fort  Wayne 
AND  Chicago  R'y  Co.  (1872),  23  Ohio 
St.  10  (expulsion  from  train  for  refusal 
to  pay  extra  fare  demanded  on  train; 
tender  of  legal  fare;  question  for  jury; 
compensatory  damages  only  recover- 
able; judgment  for  plaintiff  in  Com- 
mon Pleas  for  $700  reversed  by  District 
Court  of  Richmond  County  and  re- 
versal sustained  by  the  Supreme 
Court), 

Crawford  v.  Cincinnati,  Hamilton 
AND  Dayton  R.  R.  Co.  (1875),  26  OhioSt 
580  (ejection  from  train  for  failure  to 
produce  ticket  or  p\y  fare;  loss  of  com- 
mutation ticket;  right  to  eject;  judg- 
ment for  defendant  affirmed). 

Cincinnati,  Hamilton  and  Dayton 
R.  R.  Co.  v.  Cole  (1876),  29  Ohio  St. 
126  (ejection  from  train  for  refusal  to 
pay  extra  fare  on  train;  rate  charged 
above  maximum  allowed  by  law;  com- 
pensatory damages  only  recoverable; 
defendant  entitled  to  show  in  mitiga- 
tion of  damages  or  preventing  exem- 


plary damages  that  plaintiff's  object  ia 
taking  passage  was  to  make  money  by 
bringing  action;  judgment  for  plaintiff 
for  $1,075  (verdict  having  been  for 
te»575)  reversed. 

Shelton  v.  Lake  Shore  and  Michi- 
gan Southern  R'y  Co.  (1876),  29  Ohio 
St.  215  (wrongful  taking  up  of  ticket  by 
a  conductor;  demand  for  fare  by  an- 
other conductor,  and,  on  refusal  to  pay, 
ejection  of  passenger  from  train;  judg- 
ment for  defendant  affirmed). 

Hatten  V,  Railroad  Co.  (1883),  39 
Ohio  St.  375  (ejection  from  train;  sur- 
render of  ticket;  stop-over  ticket  re- 
fused;  demand  of  passenger  to  b« 
carried  on  another  train ;  ejected  on  re- 
fusal to  pay  fare;  no  right  of  action). 

Kent  ».  Railroad  Co.  (1887),  45  Ohio 
St.  284  (ejection  from  train  on  refusal 
to  sign  mileage  ticket  or  to  pay  fare 
demanded:  waiver  of  company's  right 
to  enforce  condition,  where  ticket  had 
been  several  times  previously  honored 
by  company's  conductors  without  re- 
quiring passenger's  signature;  verdict 
for  plaintiff  in  Common  Pleas:  judg- 
ment reversed  by  Circuit  Court  of 
Knox  County;  judgment  of  Circuit 
Court  reversed  and  that  of  Commoa 
Pleas  affirmed). 
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same  paper,  and  demanded  that  the  conductor  indorse  and  fill  it 
up,  and  carry  him  over  defendant's  road  thereon,  free  of  charge; 
which  the  conductor  refused  to  do,  stating  to  the  plaintiff  that  he 
could  not  accept  the  paper,  but  that  plaintiff  could  pay  his  fare 
to  Bellefontaine,  and  then  procure  a  ticket  for  the  residue  of  his 
journey;  that  plaintiff  asked  the  conductor  what  the  fare  to 
Bellefontaine  was,  who  replied  that  it  was  twenty-five  cents ;  that 
plaintiff  responded  that  he  was  not  entitled  to  twenty-five  cents, 
but  only  twenty  cents,  which  he  was  willing  and  ready  to  pay, 
and  would  go  to  Bellefontaine  and  see  if  he  could  not  find  some 
agent  there  gentlemanly  enough  to  accept,  indorse  and  fill  up  said 
paper  authorizing  him  to  ride  over  defendant's  road  free  of  charge ; 
that  the  conductor  replied  that  the  ticket  rate  of  fare  from 
Huntsville  to  Bellefontaine  was  twenty  cents  when  the  ticket  was 
prepurchased,  but  that  twenty-five  cents  was  the  fare  when  a  ticket 
was  not  prepurchased ;  that  the  plaintiff  then  said  to  the  conductor 
that  he  would  not  pay  twenty-five  cents,  but  only  twenty  cents,  to 
which  the  conductor  replied  that  he  would  have  to  pay  twenty- 
five  cents  or  leave  the  cars;  that  the  plaintiff  responded  to  the 
conductor,  'You  will  have  to  put  me  off,  then;  *  that  the  con- 
ductor said,  *If  I  stop  the  train  I  will  not  accept  your  fare,*  and 
the  plaintiff  still  refusing  to  pay  the  twenty-five  cents,  the  con- 
ductor caused  the  train  to  be  stopped,  after  which  the  plaintiff 
offered  to  pay  the  conductor  the  twenty-five  cents,  which  he 
refused  to  accept,  and  caused  the  plaintiff  to  leave  the  train. 
Evidence  was  also  given  tending  to  prove  that  the  plaintiff  ten- 
dered the  twenty-five  cents  before  the  train  was  stopped  or 
materially  checked.  Evidence  was  given  tending  to  prove  that 
from  January,  1875,  to  January,  1877,  the  defendant  charged  at 
its  railroad  office  at  Huntsville,  twenty  cents  for  tickets  from  that 
place  to  Bellefontaine,  and  that  the  fare  on  the  cars  was  twenty- 
five  cents,  and  that  printed  notices  were  posted  in  the  railroad 
office  giving  notice  that  the  ticket  rate  was  twenty  cents,  and  the 
car  fare  twenty-five  cents,  and  that  the  plaintiff  knew  that  the 
tickets  were  sold  at  twenty  cents.  The  evidence  tended  to 
prove  that  the  plaintiff  was  required  to  leave  the  train  at  a  point 
about  three  miles  from  Huntsville,  where  there  was  no  depot,  or 
usual  stopping  place,  and  that  there  was  no  such  depot  or  usual 
stopping  place  between  Huntsville  and  Bellefontaine. 

**It  was  admitted  on  the  trial  that  the  conductor  demanded  of 
the  plaintiff  twenty-five  cents  for  his  fare  from  Huntsville  to 
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Bellefontaine,  and  that  the  distance  between  those  places  is  less 
than  eight  miles,  and  more  than  six  miles. 

"The  verdict  of  the  jury  was  in  favor  of  the  defendant,  and  the 
court  overruled  a  motion  for  a  new  trial,  and  rendered  a  judg- 
ment upon  the  verdict.  A  bill  of  exceptions  was  taken,  contain- 
ing the  charge  of  the  court,  as  well  as  the  instructions  requested 
by  the  plaintiff  and  refused  by  the  court. 

**The  district  court,  on  error,  reversed  the  judgment  of  the 
Court  of  Common  Pleas,  and  this  proceeding  is  prosecuted  to 
reverse  the  judgment  of  reversal." 

Judgment  of  Common  Pleas  affirmed. 

West,  Walker  &  West,  for  plaintiff  in  error. 

William  Lawrence  and  Joseph  H.  Lawrence,  for 
defendant. 

Upson,  J.  —  The  first  question  to  be  decided  in  this  case  is, 
whether,  under  the  statute  then  in  force,  the  defendant  was 
justified  in  demanding  from  the  plaintiff  the  sum  of  twenty-five 
cents,  as  the  fare  from  HuntsviUe  to  Belief ontaine,  the  distance 
being  conceded  to  be  more  than  six.  and  less  than  eight  miles. 
Upon  this  point  the  Court  of  Common  Pleas  charged  the  jury 
that  the  "defendant  had  the  right  to  charge  any  rate  not  exceed- 
ing twenty-five  cents  for  a  distance  less  than  eight  miles  and  more 
than  six  miles,'*  to  which  charge  the  plaintiff  excepted.  The 
words  of  the  statute,  in  force  on  June  8,  1875,  ^.re:  "Any  cor- 
poration operating  a  railroad  in  whole,  or  in  part,  in  this  State» 
may  demand  and  receive  for  the  transportation  of  passengers  on 
said  road,  not  exceeding  three  cents  per  mile  for  a  distance  of 
more  than  eight  miles ;  provided  the  fare  shall  always  be  made 
that  multiple  of  five  nearest  reached  by  multiplying  the  rate  by 
the  distance."  72  Ohio  Laws,  143;  Revised  Statutes,  §  3374. 
It  will  be  observed  that  while  the  statute  limits  the  fare  which 
may  be  demanded  when  the  distance  is  more  than  eight  miles,  it 
imposes  no  limit  when  the  distance  is  not  more  than  that.  In 
that  case  the  railroad  company  is  allowed  to  exercise  its  own  dis- 
cretion in  fixing  the  rate,  subject  only  to  the  implied  condition 
that  it  must  not  prescribe  a  rate  which  the  law  would  pronounce 
unreasonable.  In  giving  a  construction  to  that  part  of  the  same 
statute  which  provides,  that  for  the  transportation  of  property, 
the  corporation  may  demand  and  receive,  "  in  case  the  same  is 
transported  a  less  distance  than  thirty  miles,  such  reasonable 
rate  as  may  be  from  time  to  time  fixed  by  such  corporation,  or 
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prescribed  by  law/'  this  court  held  that  it  was  unreasonable,  as  a 
matter  of  law,  that  the  company  should  fix  a  greater  sum  for  a 
less  distance  than  thirty  miles  than  the  maximum  allowed  for 
full  thirty  miles.  Campbell  v.  Cincinnati  and  Marietta  Railroad 
Company,  23  Ohio  St.  168.  And  similar  language  in  section  12 
of  the  act  of  February  11,  1848  (S.  &  C.  271),  relating  to  rates 
for  carrying  passengers,  received  the  same  construction  in  the 
case  of  Smith  v,  Pittsburgh,  Fort  Wayne  and  Chicago  R.  R.  Co., 
23  Ohio  St.  10  (i). 

The  amount  demanded  in  this  case  did  not  exceed  the  maxi- 
mum allowed  by  the  rule  approved  in  those  cases.  In  the  argu- 
ments of  counsel  there  is  much  discussion  as  to  the  meaning  of 
the  proviso,  that  "the  fare  shall  always*  be  that  multiple  of  five 
nearest  reached  by  multiplying  the  rate  by  the  distance,"  the 
court  instructing  the  jury  that  this  proviso  "requires  that  the 
multiple  which  is  equal  or  next  above  the  product  thus  reached, 
shall  govern,  and  not  the  multiple  short  of,  or  below  such  pro- 
duct," which  the  defendant  claimed  to  be  the  proper  construction, 
the  plaintiff  contending  that  the  multiple  nearest  reached  is  the 
nearest  multiple  of  five,  whether  above  or  below  such  product. 

It  is  not  material  in  this  case,  however,  whether  the  construc- 
tion given  to  the  proviso  by  the  Court  of  Common  Pleas  is  the 
correct  one  or  not;  for  it  is  clear  that  for  any  distance  greater 
than  eight  miles  the  railroad  company  might  charge  at  least 
twenty-five  cents,  and  we  are  of  opinion  that  for  a  distance  not 
more  than  eight  miles,  any  reasonable  sum  not  exceeding  that 
might  be  charged.  There  was  in  that  respect  no  error  in  the 
charge  of  the  Court  of  Common  Pleas. 

It  is  next  contended  that  the  Court  of  Common  Pleas  erred  in 
charging  the  jury  that  "the  railroad  company  had  the  right  to 
prescribe  rates  for  prepurchased  tickets,  and  car  rates  when 
tickets  were  not  prepurchased,  for  distances  less  than  eight 
miles  and  more  than  six  miles,  provided  that  neither  of  such  rates 
exceeded  twenty -five  cents." 

It  is  insisted  that  "when  a  railroad  company  fixes  a  ticket  rate, 
there  is  no  authority  to  charge  a  higher  car  rate,  and  the  court 
will,  as  a  question  of  law,  hold  that  the  ticket  rate  is  a  reasonable 
rate,"  and  that  a  higher  car  rate  is  unreasonable.  We  cannot 
assent  to  that  proposition.    The  company  cannot  impose  as  a 

I.  See  note  of  this  case  in  note  to  the  case  at  bar,  supra. 
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penalty  for  not  purchasing  a  ticket  such  a  sum  that  the  fare 
demanded  on  the  cars,  including  such  additional  amount,  shall 
exceed  the  maximum  allowed  by  law;  but  within  that  limit  a  just 
discrimination  is  clearly  proper.  The  first  duty  of  the  conductor 
is  to  provide  for  the  safety  of  passengers  on  the  train  of  which 
he  has  charge,  and  next  to  promote  their  comfort  and  con- 
venience. He  also  has  the  general  supervision  and  control  of 
those  who  are  employed  on  the  train.  It  is  plain  that  the  prac- 
tice of  paying  fare  on  the  train,  instead  of  purchasing  tickets, 
might  be  carried  so  far  as  to  prevent  the  faithful  performance  of 
the  conductor's  duties,  and  when  that  is  found  to  be  the  case, 
railroad  companies  not  only  have  the  right  to  make,  but  often  do 
make  and  enforce,  rules  to  prevent  any  persons  from  going  upon 
their  trains  without  having  previously  purchased  tickets.  The 
small  additional  sum  required  in  this  case  when  the  fare  was  paid 
on  the  cars  was  certainly  reasonable,  and  it  was  not  error  to  so 
charge  the  jury. 

The  plaintiff  also  excepted  to  the  charge  of  the  Court  of  Com- 
mon Pleas,  that  when  payment  of  the  fare  demanded  was  refused, 
the  defendant  had  the  right  to  eject  him  from  its  train,  and  also 
to  the  refusal  of  the  court  to  charge,  as  requested  by  the  plaintiff, 
that  ''the  defendant  railroad  company  had  no  right  to  expel  the 
plaintiff  from  its  cars,  except  at  a  railroad  depot,  or  stopping- 
place,"  Of  the  defendant  s  right  to  eject  the  plaintiff  from  its  car 
for  a  persistent  refusal  to  pay  his  fare  from  the  station  at  which 
he  entered  the  car  to  the  next  station,  there  can  be  no  serious 
question,  provided  he  was  not  removed  with  unreasonable  vio- 
lence, or  at  a  place  where  he  would  be  expK>sed  to  serious  injury 
or  danger.  When  he  refused  to  pay  the  usual  fare,  he  had  no 
right  to  remain  on  the  train,  or  to  claim  the  rights  of  a  passenger, 
but  might  rightfully  be  treated  as  a  trespasser,  and  be  at  once 
expelled.  To  hold  that  this  could  only  be  done  at  a  railroad 
depot,  or  stopping-place,  would  deprive  a  railroad  company  of  its 
chief  safeguard  against  that  kind  of  fraud  or  imposition,  and  we 
know  of  no  principle  of  law,  or  public  policy,  which  requires  that 
every  one  who  prefers  not  to  pay  his  fare  shall  be  carried  without 
charge  from  the  station  at  which  he  gets  on  the  train  to  the  next 
station. 

We  see  no  error  in  the  charge  of  the  Court  of  Common  Pleas, 
that  "when,  for  such  refusal  to  pay,  the  train  was  stopped  for 
the  purpose  of  ejecting  the  plaintiff,  his  right  to  transportation  was 
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not  restored  by  afterward  offering  to  pay  the  fare  so  demanded/* 
especially  when  taken  in  connection  with  the  instruction  also 
given  to  the  jury,  that  the  plaintiff  was  entitled  to  a  reason- 
able  time,  after  the  demand  was  made,  to  consider  whether  he 
would  pay  the  sum  demanded.  To  concede  that  privilege  to  a 
person  who  has  wilfully  violated  the  obligations  of  the  implied 
contract  under  which  he  was  allowed  to  enter  the  cars,  would 
enable  him  to  attempt  the  perpetration  of  a  fraud  at  the  least 
possible  risk  of  loss  or  inconvenience  to  himself,  and  the  greatest 
annoyance  and  inconvenience  to  the  railroad  company,  and  the 
passengers  on  its  train.  By  denying  such  privilege  such  right  is 
violated,  for  the  rights  and  privileges  of  a  passenger  have  been 
abandoned,  under  circumstances  which  justify  the  company  in 
refusing  to  permit  such  person  to  come  again  upon  the  train. 

Considering  the  entire  charge  given  to  the  jury,  and  the 
instructions  refused,  we  are  of  opinion  that  there  was  no  error  in 
the  rulings  of  the  Court  of  Common  Pleas,  and  that  the  District 
Court   erred  in  reversing  the  judgment  of  that  court. 

Judgment  of  the  District  Court  reversed,  and  judgment  of  the 
Court  of  Common  Pleas  affirmed. 

RUNNING  OF  TRAINS  — RULES  AND  REGULATIONS  — 
EJECTION  FROM  TRAIN  —  REFUSAL  TO  PAY  FARE. — 
In  the  absence  of  statutory  provisions  to  the  contrary,  a  railroad 
company  has  the  right  to  adopt  regulations  providing  that  one  or  a 
part  of  its  regular  trains  of  passenger  cars,  running  regularly  upon 
its  road,  shall  not  stop  at  certain  designated  stations  or  places. 
And  the  duty  is  imposed  upon  one  proposing  to  travel  as  a  passenger 
on  such  road,  to  inform  himself  whether,  under  the  regulations  of 
the  company,  the  train  upon  which  he  takes  passage,  stops  at  the 
station  or  place  to  which  he  is  going;  and  in  the  absence  of  such 
statutory  provision,  and  such  regulation  having  been  made  upon  the 
road,  a  passenger  who  holds  a  ticket  for  a  station  at  which  that 
train  does  not  stop,  and  who  is  unwilling  to  ride  to  a  station  at 
which  the  train  does  stop  and  to  pay  for  such  additional  ride,  may, 
in  a  proper  manner,  be  removed  from  such  train. 

BOARDING  WRONG  TRAIN  —  MISTAKE  OF  AGENT  — 
BURDEN  OF  PROOF.  —  Under  the  facts  shown  in  this  case,  in 
order  to  entitle  the  plaintiff  to  recover  upon  the  ground  that  he  was 
misled  or  misinformed  by  the  agent  of  the  company,  or  that  the 
defendants,  by  said  agent,  had  made  a  special  arrangement  with  him 
Vol.  VIII —  37 
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by  which  he  had  the  right  to  have  the  train  which  he  entered  and 
upon  which  he  took  passage,  stop  and  let  him  off  at  a  station  which 
the  regulations  of  the  company  provided  that  that  train  should  not 
stop  at,  it  must  have  been  made  clearly  to  appear  that  it  was  the 
intention  of  the  plaintiff  to  take  the  through  train  from  Galveston 
to  Chicago,  which,  by  the  regulatioti  of  the  company,  did  not  stop 
at  the  station  to  which  he  had  bought  his  ticket,  and  where  he 
intended  to  go;  and  that  it  was  not. his  intention  to  wait  until 
an  hour  later  and  take  the  local  train,  which,  under  the  regulations  of 
the  company,  did  stop  at  Lawrie;  and  that  at  the  time  the  agent 
of  the  company  knew  that  such  was  the  intention  of  the  plaintiff  io 
error,  and  that  the  agent  consented  to  this  arrangement  and  agreed 
that  the  regulations  of  the  company  should  be  suspended  in  order 
to  suit  this  proposition  and  purpose  of  the  plaintiff  in  error,  and  it 
must  also  specifically  and  clearly  appear  that  the  plaintiff  in  error 
acted  upon  the  agreement  thus  intentionally  and  knowingly  made 
between  the  agent  and  himself,  and  that  the  plaintiff  was  at  the  time 
in  the  exercise  of  due  care  in  making  this  agreement.  Judgment 
directed  for  defendants  affirmed.  Supreme  Court ^  Oklahoma^  June 
Term,  iSp6.  NOBLE  V.  ATCHISON,  TOPEKA  AND  SANTA  FE 
R.  R.  CO.  ET  AL.,  4  Okl.  534. 

SULLIVAN  V.  OREGON  RAILWAY  AND 
NAVIGATION  COMPANY. 

Supreme  Court,  Oregon,  June,  iSSj. 
[Reported  in  12  Ore.  392.] 

EJECTION  FROM  TRAIN —^ig'5  (7^57V£.  —  Declarations  of  plaintiff, 
shortly  after  being  ejected  from  a  train,  as  to  the  act  of  the  conductor,  and 
made  in  the  latter's  absence,  are  not  part  of  the  res  gesta, 

MALICIOUS  ACT  OF  SERVANT  —  LIABILITY  OF  MASTER.  —  A  mas- 
ter  is  liable  in  exemplary  damages  for  the  malicious  act  of  his  servant  where 
such  act  is  ratified  by  his  retention  after  knowledge  of  such  act. 

EXEMPLARY  DAMAGES  —  PLEADING.  —  In  order  to  recover  exemplary 
damages  the  complaint  must  show  either  by  direct  averment  or  from  neces- 
sary inference  that  the  act  occasioning  the  injury  was  done  maliciously,  or 
was  the  result  of  the  wilful  misconduct  of  defendant,  or  that  reckless  indif- 
ference to  the  rights  of  others  which  is  equivalent  to  an  intentional  viola- 
tion of  them  (i). 

I.  Among  other  actions  relating  to  train  for  refusal  to  pay  extra  fare  on 

Ejection  of  Passengers,  etc.,  in  Ore-  train;  tender  of  legal  fare;  ticket  office 

gon,  are  the  following:  not  open;  no  right  to  eject  when  fare 

Poole  v.  Northern  Pacific  R.  R.  tendered:      judgment     for     plaintiff 

Co.  (188S),  16  Ore.  261  (ejection  from  affirmed). 
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Appeal  from  judgment  for  plaintiff.     The  facts  are  stated  in 
the  opinion.    Judgment  reversed. 
RUFUS  Malloky  and  F.  P.  Mays,  for  appellant. 
Gates  &  Wilson  and  J.  E.  Atwater,  for  respondent. 
Thayer^  J.  —  This  appeal  is  from  a  judgment  rendered  in  an 
action  to  recover  damages  in  consequence  of  the  respondent  hav- 
ing been  put  off  a  train  of  cars  alleged  by  him  to  have  been  owned 
and  operated  by  the  appellant.     The  respondent  alleged  in  his 
complaint  that  on  the  loth  day  of  October,  1883,  he  went  aboard 
of  said  train  of  cars  at  Dalles  City,  a  regular  station  on  the  line 
of  appellant's  road,  for  the  purpose  of  being  conveyed  to  Portland, 
and  that  the  conductor  thereof  after  the  cars  had  started  and  were 
in  motion,  ejected  him  therefrom,  by  reason  of  which  he  was 
thrown  under  the  wheels  of  the  cars,  and  had  his  right  foot  so 
badly  crushed  that  it  had  to  be  amputated.     The  language  of  the 
allegation  of  the  complaint  referred  to  is  as  follows : 

*'That  after  the  said  train  of  cars  had  gone  about  one-fourth  of 
a  mile  from  said  Dalles  City,  and  while  said  train  of  cars  was 
rapidly  moving  along  its  said  railway,  the  defendant,  by  its  agent 
and  employee,  who  then  had  control,  care,  and  conduct  of  said 
train  of  cars  for  defendant,  carelessly,  negligently,  and  with  force, 
ejected  this  plaintiff  from  its  said  train  of  cars,  and  caused  him  to 
fall  from  said  cars  to  the  ground  while  the  same  were  so  rapidly 
moving,  and  by  reason  of  the  said  careless,  negligent,  and  wrong- 
ful acts  of  the  defendant,  the  plaintiff  was  thrown  under  the 
wheels  of  said  cars,  which  cars  then  and  there,  on  account  of  the 
wrongful  acts  of  the  defendant,  as  aforesaid,  ran  upon  and  over 
the  plaintiff,  and  crushed  and  wholly  destroyed  his  right  foot." 

The  amount  claimed,  of  general  and  special  damages,  was 
$50,<xx>.  The  appellant  *  took  issue  respecting  ownership  and 
operation  of  said  train  of  cars,  the  ejecting  the  respondent  there- 
from, and  the  damages  alleged  by  respondent  to  have  been  sus- 
tained. It  also  set  up  in  its  answer  that  the  injury  received  was 
in  consequence  of  the  appellant's  carelessness  and  negligence.     It 


Peabody  v.  Oregon  Railway  and 
Navigation  Co.  (1891),  21  Ore.  121 
(ejection  from  train;  ticket"  good  for 
this  day  and  train  only,"  refused  by 
conductor  of  another  train  on  which 
passenger  had  entered  by  alleged 
agreement  with  conductor  of  first 
train;    ticket    is  evidence  of  right  to 


passage  and  without  same  passenger 
may  be  ejected;  judgment  for  plaintiff 
reversed). 

Nichols  v.  Southern  Pacific  Co. 
(1892),  23  Ore.  123  (ejection  from  train; 
coupon  ticket  not  limited  to  ownership 
or  continuous  passage  is  transferable; 
judgment  for  plaintiff  affirmed.) 
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appears  from  the  bill  of  exceptions  that  the  controversy  at  the 
trial  was  mainly  as  to  whether  the  conductor  of  the  train  pushed 
the  respondent  off  the  cars,  or  that  he  jumped  off  at  his  own 
instance.  The  respondent  testified  that  the  conductor  pushed 
him  off  while  the  cars  were  in  motion ;  the  conductor,  on  the 
contrary,  denied  that  he  touched  him ;  testified  that  he  did  not 
know  when  he  got  off  the  cars ;  that  he  went  and  pulled  at  the 
bell-rope,  and  when  he  looked  around  the  respondent  was  off. 
Another  witness  called  by  appellant,  who  seems  to  have  been  a 
passenger  aboard  the  train,  testified  that  he  saw  the  whole  affair, 
and  corroborated  the  testimony  of  the  conductor;  stated  that  the 
conductor  did  not  touch  respondent.  He  also  testified  that  the 
respondent  jumped  off  the  train.  The  jury  returned  a  verdict  for 
the  respondent  for  the  sum  of  $11,459,  upon  which  the  judgment 
appealed  from  was  entered.  The  questions  submitted  upon  the 
appeal  involve  the  competency  of  some  of  the  evidence  gfiven  to 
the  jury,  and  the  correctness  of  a  part  of  the  instructions  of  the 
court  to  the  jury,  which  we  now  proceed  to  notice. 

The  bill  of  exceptions  also  shows  that  the  respondent  was  a 
witness  in  his  own  behalf ;  that  after  he  took  the  stand  and  was 
sworn  he  stated  that  he  went  aboard  the  train  of  cars  at  Dalles 
City  on  the  loth  day  of  October,  1882 ;  the  train  was  bound  west ; 
that  it  was  in  front  of  the  Umatilla  House  where  he  went  onto 
the  train  ;  that  he  went  aboard  of  it  for  the  purpose  of  going  to 
Portland ;  that  the  train  was  an  Oregon  Railway  and  Navigation 
Company's  train,  engine  No.  80,  marked  **0.  R.  &  N.  Co.;** 
that  it  was  a  passenger  train ;  that  one  Garfield  was  the  conduc- 
tor. He  was  asked  by  his  counsel  to  state  all  that  took  place  on 
board  the  train  at  and  about  the  time  he  received  the  alleged 
injury.  In  answer  to  the  question  he  began  by  stating  that  he 
got  on  the  train  in  front  of  the  Umatilla  House  and  had  a  con- 
versation with  the  baggage-master,  which  he  began  to  relate, 
whereupon  the  appellant's  counsel  objected  to  it,  but  the  court 
overruled  the  objection,  and  allowed  the  respondent's  counsel  to 
ask  the  witness  this  question :  "State  what  you  said  to  the  bag- 
gage-master, and  what  he  said  to  you;"  to  which  ruling  the 
appellant's  counsel  excepted,  and  the  witness  stated  in  answer  to 
the  question  that  he  got  on  the  train  just  before  it  started ;  that 
he  asked  the  baggage-master  how  Garfield  was  to  ride  with,  to 
which  the  latter  answered:  "I  guess  he  is  all  right ;  if  he  makes 
any  'kick'  refer  him  to  me." 
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This  evidence  was  clearly  inadmissible.  The  conversation 
between  the  witness  and  the  baggage-master  was  wholly  incompe- 
tent, but  a  majority  of  the  members  of  the  court  are  of  the 
opinion  that  the  evidence  in  nowise  prejudiced  the  appellant; 
that  it  was  really  more  calculated  to  prejudice  the  respondent's 
case  than  to  benefit  it.  The  witness  then  proceeded  to  narrate 
the  circumstances  of  the  injury.  He  testified  that  soon  after  the 
train  started  Garfield  came  out  of  the  baggage  car  while  he  was 
standing  on  the  platform  at  the  forward  end  of  the  smoking  car. 
A  man  named  Clayton  was  with  witness.  There  were  two  other 
men  on  the  platform;  the  passengers  went  inside.  While  we 
were  conversing  Garfield  came  out  of  the  baggs^e  car,  and  I 
spoke  to  him  for  a  ride  to  Portland,  as  a  favor  from  a  railroad 
man.  He  said,  **I  don't  know  you,  and  don't  want  to."  Clay- 
ton handed  him  his  pass  while  we  were  talking.  Garfield  said  to 
me,  "You  will  have  to  get  off  this  train;  you  can't  ride."  Wit- 
ness told  him,  "All  right;  stop  his  d train  and  he  would  get 

off."  Witness  then  states  that  the  conductor  pulled  the  bell  two 
or  three  times  to  stop  the  train,  but  it  did  not  stop ;  that  there- 
upon the  conductor  pushed  him  off  the  train,  whereby  he  received 
the  injury  complained  of.  After  the  witness  had  been  examined 
he  called  Charles  Pool  as  a  witness,  who  testified,  among  other 
things,  that  he  saw  the  train  pass  west,  and  shortly  after  it  had 
gone  heard  some  one  cry  out,  *'Oh,  say!  Oh,  say!  "  Went  to 
where  the  person  was  and  found  the  respondent.  The  respond- 
ent's counsel  then  asked  the  witness  this  question:  "What  did 
respondent  say? "  The  appellant's  counsel  objected  to  the  ques- 
tion upon  the  grounds  that  the  testimony  was  not  competent. 
The  court  overruled  the  objection,  and  the  witness  answered: 
"I  asked  him  what  was  the  matter,  and  he  said:  'The  son 
of  a  bitch  pushed  me  off,'  or  'throwed  me  off,'  I  am  not  sure 
which.  This  was  two  or  three  minutes  after  the  train  passed. 
The  train  stopped  just  as  it  came  through  the  cut  out  on  the 
flat." 

The  respondent  then  called  two  other  witnesses  to  prove  same 
facts,  who  were  each  asked  some  questions,  which  were  objected 
to  by  appellant's  counsel  upon  the  same  grounds,  and  the  same 
ruling  was  made  by  the  court,  and  exception  taken.  One  of  the 
"witnesses  answered  that  respondent  said  upon  the  occasion 
referred  to,  "Garfield  pushed  me  off ;  "  and  the  other,  "that  he 
had  been  pushed  off  the  train."     This  testimony  was  calculated 
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to  influence  the  verdict  of  the  jury,  and  if  incompetent,  the  judg- 
ment entered  thereon  should  be  reversed.  Such  testimony  has 
in  many  instances  been  admitted  in  evidence,  and  courts  have 
attempted  to  give  reasons  for  holding  it  competent.  The  line  of 
authorities  in  this  country  which  maintain  its  admissibility  seems 
to  have  commenced  with  the  case  of  Com.  v.  McPike,  3  Cush. 
184.  The  courts  that  have  followed  the  ruling  in  that  case  have 
frequently  manifested  a  sort  of  hesitancy  as  to  its  correctness,  but 
have  concluded  that  such  statements  were  a  part  of  the  res  gesta^ 
and  been  content  to  place  their  decisions  upon  that  ground. 

That  mode  of  disposing  of  important  questions  of  proof  in  such 
cases  is  becoming  quite  unsatisfactory.  Its  tendency  has  been 
to  overthrow  one  of  the  fixed  principles  of  the  law,  that  the  best 
evidence  which  the  nature  of  the  case  is  susceptible  of  shall  be 
produced,  and  it  leads  to  uncertainty  and  doubt.  It  is  very  easy 
to  say  that  the  statements  and  declarations  of  a  party  who  has 
received  an  injury,  made  after  its  occurrence,  as  to  how  it  was 
occasioned,  are  a  part  of  the  res  gestce^  but  extremely  difHcult  to 
explain  it,  and  many  times  wholly  impossible  to  point  out  any 
rule  under  which  the  determination  has  been  arrived  at.  An  act 
may  sometimes  be  explained,  or  its  nature  and  quality  be  ascer- 
tained, by  an  accompanying  declaration  which  may  be  properly 
regarded  as  a  part  of  the  transaction  in  which  it  occurred,  but  it 
is  never  the  act  itself,  nor  the  mere  evidence  of  it. 

If  a  party  were  to  be  set  upon  and  wounded,  his  narration  of 
the  circumstances  attending  the  affair,  or  declarations  as  to  who 
inflicted  the  injury,  made  after  the  transaction  was  ended  and  his 
assailant  gone,  would  be  no  part  of  the  occurrence;  it  could  only 
be  his  own  account  of  the  affair.  None  of  the  class  of  cases 
referred  to  furnish  any  certain  test  as  to  when  such  declarations 
may  be  given  in  evidence  as  a  part  of  the  res  gestce.  It  is  said  in 
some  of  them  that  they  must  have  been  made  at  the  time  the  act 
transpired;  but  in  others,  that  a  considerable  time  may  elapse 
and  they  still  be  such  part ;  that  each  case  must  depend  upon  its 
own  peculiar  circumstances,  and  be  determined  by  the  exercise  of 
a  sound  judicial  discretion.  I  do  not  fully  understand  what  is 
meant  by  the  latter  expression.  If  it  is  intended  by  "a  sound 
judicial  discretion*'  that  the  court  before  whom  the  trial  is  had 
must  judge  as  to  whether  the  transaction  was  continuing  when 
the  declaration  was  made,  or  had  ended  prior  thereto,  then  the 
question  would  not  differ  from  other  questions  regarding  the 
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admissibility  of  testimony ;  the  court  would  consider  the  facts  and 
circumstances  surrounding  the  affair,  and  determine  therefrom  as 
to  its  competency;  but  if,  on  the  other  hand,  it  is  to  be  under- 
stood that  the  court  is  to  decide  the  question  in  accordance  with 
the  judge's  notions  as  to  the  justice  of  the  particular  case,  then  it 
is  afloat  without  any  chart  to  direct  it.  Precedents,  under  that  . 
view,  would  be  of  little  value,  as  the  peculiar  circumstances 
attending  each  transaction  would  be  likely  to  vary  from  those 
surrounding  others  of  a  like  character  which  had  been  adjudicated 
upon  sufficiently  to  authorize  a  different  holding.  Such  theory 
necessarily  abrogates  any  law  upon  the  subject,  as  law  is,  as  a 
rule,  applicable  to  a  class  of  cases  which  are  alike  in  principle. 

The  question  is  too  important  to  be  left  to  such  uncertainty 
and  there  is  no  occasion  for  leaving  it  to  be  determined  by  vague 
speculation.  The  authorities  upon  the  subject  are  quite  numer- 
ous, and  are  widely  different.  The  Massachusetts  cases,  with  the 
exception  of  the  one  referred  to,  have  generally  held  to  a  reason- 
able and  consistent  rule  upon  that  branch  of  evidence.  They 
have  repudiated  the  notion  that  the  admission  of  such  declara- 
tions is  left  to  the  discretion  of  the  presiding  judge,  and  admit 
them  only  when  they  are  calculated  to  explain  the  character  and 
quality  of  the  act,  and  are  so  connected  with  it  as  to  derive  credit 
from  the  act  itself,  and  to  constitute  one  transaction.  Lund  v. 
Inhabitants  of  Tyngsborough,  9  Cush.  41.  This  appears  to  me 
to  be  as  liberal  a  rule  as  any  court  can,  consistently  with  the 
rules  of  evidence,  sanction,  and  I  think  it  very  doubtful  whether 
our  courts,  under  certain  provisions  of  our  statute,  would  have 
any  right  to  permit  the  introduction  of  declarations  of  parties  as 
evidence,  except  under  the  condition  of  circumstances  above 
referred  to.  Section  672,  Civil  Code,  provides  that  a  witness  can 
be  heard  only  upon  oath  or  affirmation,  and  he  can  testify  of 
those  facts  only  which  he  knows  of  his  own  knowledge ;  that  is, 
which  are  derived  from  his  own  perceptions,  except  in  these  few 
express  cases  in  which  his  opinions  or  inferences  or  the  declara- 
tions of  others  are  admissible.  And  section  676,  Civil  Code,  pro- 
vides that  where  the  declaration,  act,  or  omission  forms  part  of  a 
transaction,  which  is  itself  the  fact  in  dispute,  or  evidence  of  that 
fact,  such  declaration,  act,  or  omission  of  evidence  is  part  of  the 
transaction.  These  provisions  of  the  statute  are  declaratory  of 
the  law  upon  the  subject,  and  are  binding  upon  the  court;  they 
limit  the  right  of  a  party  in  the  introduction  of  that  character  of 
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testimony  to  those  cases  where  the  declaration  forms  part  of  the 
transaction  which  is  in  dispute,  and  provide  that  it  is  evidence  as 
part  of  it. 

This  statute  undoubtedly  lays  down  the  rule  as  broadly  as  many 
of  the  decisions  of  the  court  have  done,  especially  some  of  the 
later  ones  (see  Waldele  v.  New  York  C.  &  H.  R.  R.  Co.,  95 
N.  Y.  274;  and  People  v.  Ah  Lee,  60  Cal.  85);  but  many  others 
have  gone  a  most  surprising  length  beyond  it.  Among  them  is 
that  of  Insurance  Co.  v,  Mosley,  8  Wall.  397.  That  decision 
and  all  of  a  kindred  nature  cannot,  in  my  opinion,  be  maintained 
without  doing  violence  to  the  law  of  evidence.  It  cannot  be 
established  by  any  system  of  logic  that  can  be  employed,  that  the 
statements  and  declarations  of  a  party  to  a  transaction,  made 
after  it  has  ended,  are  a  part  of  it.  It  would  be  a  moral  impossi- 
bility. Take  the  case  under  consideration  as  an  example.  The 
respondent  went  onto  the  appellant's  train  of  cars  at  The  Dalles, 
and  desired  to  be  carried  to  Portland  without  paying  fare.  The 
appellant's  conductor  refused  to  carry  him  upon  such  terms. 
After  the  train  started,  and  had  gone  a  short  distance,  the 
respondent  is  found  off  the  train,  upon  the  ground,  in  an  injured 
condition,  and  he  alleges  as  a  cause  of  action  against  the  appellant 
that  the  conductor  pushed  him  off.  The  appellant  in  its  answer 
denies  that  the  conductor  pushed  him  off,  and  avers  that  he 
jumped  off.  This  is  the  principal  issue  in  the  case.  The  affair, 
whatever  it  was,  occurred  aboard  the  train  of  cars;  everything 
that  transpired  between  the  conductor  and  the  respondent  took 
place  there  and  ended  fully  and  completely  when  the  respondent 
left  the  cars,  whether  he  was  pushed  off  or  jumped  off.  When 
the  respondent  went  from  the  cars  to  the  ground  and  the  train 
had  passed  on,  the  transaction  between  him  and  the  conductor 
was  as  effectually  terminated  as  it  was  a  month  later.  In  a  very 
few  minutes  after  the  train  had  passed  the  spot  where  the 
respondent  struck  the  ground  three  persons  were  attracted  towards 
him,  and  naturally  inquired  how  he  came  in  that  condition,  and 
he  answered,  as  an  enraged  person  would  be  likely  to  under  the 
circumstances,  as  before  stated,  and  which  implicated  the  con- 
ductor in  a  reckless  and  grievous  wrong  to  him.  Had  the  respond- 
ent complained  of  pain  and  suffering  it  would  doubtless  have  been 
competent  to  have  given  that  fact  in  evidence  as  proof  of  his 
injury;  but  to  prove  what  he  said  the  conductor  did  in  order  to 
attach  the  blame  to  the  latter,  and  in  his  absence,  is  a  distortion 
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of  the  rule  which  permits  the  declarations  of  a  party  to  be  given 
in  evidence.  How  can  this  statement  be  claimed  to  have  been  a 
part  of  the  transaction  between  the  respondent  and  the  conductor 
when  the  affair  was  at  an  end,  and  the  latter  party  probably  a 
mUe  away  at  the  time?  I  am  unable  to  indorse  any  such  view. 
The  statement  of  the  respondent  at  the  time  referred  to,  as  to 
how  he  came  off  the  cars,  is  as  undoubtedly  hearsay  evidence  as 
any  narration  of  the  affair  he  has  given  since  that  time.  It 
occurs  to  me  that  courts  at  nisi prius  would  have  but  little  diffi- 
culty in  determining  when  the  statements  of  a  party  in  such  cases 
were  admissible  as  a  part  of  the  res  gestce^  or  were  incompetent 
upon  the  grounds  that  they  were  only  hearsay,  if  they  would 
consider  whether  the  transaction  to  which  they  related  was  con- 
tinuing when  they  were  made,  or  terminated  at  the  time,  and 
make  that  the  test  of  the  matter;  and  I  believe  that  much  of  the 
embarrassment  they  labor  under  in  applying  the  rule  in  such  cases 
has  arisen  in  consequence  of  an  attempt  that  has  frequently  been 
made  to  stretch  the  res  gestce  doctrine  to  an  unnatural  extent  in 
order  to  suit  some  supposed  meritorious  case,  and  which  has  led 
to  the  great  diversity  of  decisions  and  confusion  of  the  law  upon 
that  subject. 

The  rule  is  very  properly  stated  in  William  v,  Bowden,  i  Swan. 
282,  in  the  following  language:  "The  declarations  are  evidence 
because  they  are  part  of  the  thing  doing ;  if,  therefore,  the  thing 
shall  have  been  done  and  concluded^  declarations  then  made  are 
not  evidence."  This  is  in  consonance  with  the  rule  as  declared 
in  the  provision  of  the  Oregon  statute  before  referred  to ;  but  the 
legislatures  of  some  of  the  other  States  have,  as  I  view  it,  authorized 
its  extension.  It  is  declared  by  statute  in  the  State  of  Georgia 
that  "  declarations  accompanying  an  act,  or  so  nearly  connected 
titer ewith  in  time  as  to  be  free  from  all  suspicion  of  device  or  after- 
thought yZre  admissible  in  evidence  ^s  ^dst  ol  res  gestce,''  (Code 
Ga.  1873,  §  3773.)  Under  a  provision  of  that  character  a  declara- 
tion made  after  the  transaction  might  be  admissible ;  but  the  rule 
here  is  more  restricted,  and  the  declaration  was  improperly 
admitted.  This  disposes  of  the  case,  and  it  would  be  unnecessary 
to  say  anything  more  if  it  did  not  have  to  go  back  for  a  new  trial ; 
but,  as  it  has  to  take  that  course,  it  becomes  our  duty  to  pass 
upon  other  questions  assigned  as  error. 

The  two  instructions  asked  for  by  the  appellant's  counsel,  viz.: 
"  I.  The  burden  of  proving  that  the  train  belonged  to  the  defendant 
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is  on  the  plaintiff;  this  must  be  shown  by  proof,  and  if  not 
proved  the  defendant  is  entitled  to  a  verdict,  whether  the  plaintiff 
was  put  off  the  train  or  not.  2.  If  the  train  belonged  to  the 
Northern  Pacific  Railroad  Company  the  mere  fact  that  the  con- 
ductor was  paid  by  the  Oregon  Railway  and  Navigation  Company 
would  not  be  sufficient  to  charge  the  defendant  with  the  conse- 
quences of  this  injury;" — were  properly  denied  by  the  court. 
The  ownership  of  the  train  was  not  important ;  the  material  ques- 
tion was,  which  of  the  two  companies  was  using  it  at  the  time.  If 
it  were  being  run  by  the  appellant  in  its  business  at  the  time  the 
affair  happened,  the  liability  would  attach  to  that  company,  if 
any  such  liability  were  created.  The  conductor  may  have  been 
the  servant  of  the  appellant  and  emploj'ed  in  its  business, 
although  the  train  —  that  is,  the  property  interest  in  it  —  may 
have  belonged  to  the  Northern  Pacific  Railroad ;  the  train  may 
have  belonged  to  the  latter  company,  but  not  have  been  under 
its  control  at  the  time. 

The  second  instruction  asked  for,  which  is  above  stated,  may 
be  true  as  an  abstract  proposition,  but  it  had  no  suflficient  rele- 
vancy to  the  case.  The  real  question  before  the  jury  was,  whose 
servant  was  the  conductor  when  the  affair  took  place?  That  he 
was  paid  wages  by  the  appellant  was  some  evidence  that  he  was 
its  servant  at  the  time,  and  proof  that  the  Northern  Pacific  Rail- 
road Company  owned  the  train,  doubtless  tended,  in  a  measure, 
to  show  that  it  had  the  management  and  control  of  it  when  the 
occurrence  happened ;  but  the  question  was  not  of  such  a  nature 
as  to  require  the  proof  of  it  to  be  left  to  inference.  The  railroad 
was  admitted  to  belong  to  the  appellant ;  the  conductor  received 
his  pay  from  appellant,  and,  presumably  the  train  was  at  the 
time  being  used  in  the  appellant's  business.  In  order  to  rebut 
this  presumption  the  appellant  should  have  proved  by  direct  testi- 
mony that  the  other  company  was  using  the  roadbed  and  running 
the  train  in  its  own  business  and  for  its  own  use.  If  the  appel- 
lant's counsel  had  asked  the  court  to  instruct  the  jury  that  **if 
the  train  belonged  to  the  Northern  Pacific  Railroad  Company, 
and  at  the  time  of  the  occurrence  of  the  affair  was  in  the  use  and 
employment  of  that  company,  under  a  contract  for  the  temporary 
use  of  the  appellant's  roadbed,  the  mere  fact  that  the  conductor 
was  paid  by  the  appellant  would  not  be  sufficient  to  charge 
appellant  with  the  consequences  of  the  injury,"  he  would  have 
been  entitled  to  have  had  it  given,  if  there  was  any  evidence 
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before  the  jury  tending  to  prove  the  fact;  but  in  its  present  form 
it  is  too  indefinite.  Besides  the  evidence  did  not  justify  the 
instruction.  The  payment  of  the  conductor  by  the  Oregon  Rail- 
way and  Navigation  Company  was  not,  under  the  evidence,  "the 
mere  fact'*  showing  that  it  had  no  further  connection  with  the 
train;  there  was  the  other  fact  before  the  jury,  which  was  con- 
ceded, to  wit,  that  said  last  named  company  was  the  owner  and 
proprietor  of  the  road  itself  at  the  time  the  event  happened. 

The  court,  after  charging  the  jury  that  it  was  conceded  in  the 
case  that  just  previous  to  the  accident  the  respondent  was  on 
board  the  train  and  attempting  to  ride  to  Portland  thereon  with- 
out paying  fare,  and  that,  under  those  circumstances,  the  agents 
of  the  company  had  a  right  to  put  him  off  if  he  refused  to  pay 
such  fare,  using  reasonable  care  and  caution  in  so  doing,  and  that 
if,  in  putting  him  off  under  such  circumstances,  the  respondent 
was  injured,  without  negligence  or  blame  upon  the  part  of  the 
appellant,  then  it  was  not  liable  for  such  injury,  but  it  was  its 
duty  to  first  stop  the  train  and  then  put  the  respondent  off;  and 
if  the  appellant,  through  its  agent,  put  the  respondent  off  while 
the  train  was  still  in  motion,  and  thereby  caused  the  injury,  the 
appellant  would  be  liable  therefor,  and  that  if  the  jury  found  that 
the  injury  to  the  respondent  was  caused  by  the  negligence  or 
wilful  misconduct  of  the  appellant,  committed  through  its  agent, 
and  that  the  respondent  did  not  contribute  to  it  by  his  own  negli- 
gence, they  should  find  for  the  respondent,  and  that  the 
measure  of  damages  would  be,  i,  for  the  expense  of  procuring 
the  necessary  medical  attendance,  to  an  amount  not  exceeding 
$150,  the  sum  alleged;  2,  for  the  necessary  expense  of  securing 
care  and  nursing,  to  an  amount  not  exceeding  $309;  3,  for  bodily 
suffering,  impaired  working  capacity,  mutilation,  and  disfigure- 
ment necessarily  resulting  from  the  injury;  4,  for  such  mental 
suffering,  apprehension,  and  anxiety  as  necessarily  result  from 
the  injury,  proceeded  to  instruct  them,  as  a  fifth  item  of  damages, 
that  if  they  should  find  from  the  evidence  that  the  injury  was 
malicious  and  wilful,  or  was  caused  by  gross  and  wanton  negli- 
gence, amounting  to  a  total  disregard  of  all  social  obligations, 
they  would  allow  such  sum  as  they  would  deem  just  and  proper 
by  way  of  punishment,  and  to  deter  others  from  such  malicious 
and  grossly  and  wantonly  negligent  acts  in  the  future. 

This  last  instruction  was  excepted  to  by  the  appellant's  counsel 
and  it  becomes  our  duty,  as  before  indicated,  to  consider  its 
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correctness.  It  has  in  many  instances  been  seriously  questioned 
whether  exemplary  or  punitive  damages  could  properly  be  allowed 
in  any  private  action.  It  would  be  extremely  difBcult,  if  not 
impossible,  to  give  any  good  reason  for  such  allowance,  since  the 
rule  giving  actual  damages  has  been  so  liberally  construed ;  but 
however  that  maybe,  it  seems  to  have  attached  itself  to  our  juris- 
prudence, and  we  are  made  recipients  of  its  benefits  and  compelled 
to  endure  the  hardships  it  imposes.  However,  I  am  opposed  to 
extending  the  rule  to  cases  to  which  it  was  never  intended  to 
apply,  and  would  work  injustice  if  the  application  were  enforced. 
When  the  conduct  of  a  person  has  been  wilful,  malicious  and 
wanton  or  reckless,  and  an  injury  has  resulted  to  another  in  con- 
sequence of  it,  a  jury  might,  with  a  semblance  of  reason,  in  an 
action  to  recover  damages  for  such  injury,  assess  something  more 
than  a  mere  compensatory  sum  therefor.  That  course,  doubtless, 
would  have  a  salutary  effect  in  two  respects;  would  visit  the 
wrongdoer  with  wholesome  punishment,  and  afford  an  example 
calculated  to  deter  others  from  the  commission  of  malevolent 
acts ;  but  to  attempt  to  extend  the  doctrine  so  as  to  visit  the 
punishment  upon  innocent  parties  is,  to  my  mind,  unreasonable 
and  unjust.  I  cannot  see  any  principle  upon  which  an  employer, 
whether  a  natural  or  artificial  person,  can  be  made  liable  for  the 
acts  of  his  or  its  servant,  beyond  compensatory  damages,  unless 
the  employer  directed  the  doing  of  the  act,  or  ratified  it  after  it 
was  done.  In  the  case  at  bar  the  railroad  company  had  been 
guilty  of  no  wanton  or  reckless  act  in  the  premises,  whatever  its 
conductor  may  have  done;  then  why  should  it  be  punished?  It 
is  made  liable  for  damages  by  the  acts  of  its  conductor,  by  reason 
of  the  duty  it  owes  to  the  public.  It  has  impliedly  stipulated  to 
observe  certain  duties  and  obligations,  among  them  that  it  will 
transport  passengers  upon  its  train  of  cars  safely  and  with  reason- 
able dispatch,  and  that  it  will  insure  them  proper  treatment  while 
in  transit ;  and  its  duty  and  obligation  may  be  violated  through 
the  acts  of  its  employees.  The  act  of  the  conductor,  whether  it 
be  negligent,  malicious  or  reckless  will  affect  such  violation  the 
same  in  the  one  case  as  in  the  other.  Should  the  conductor 
wantonly  and  cruelly  mistreat  a  passenger,  the  company  is  made 
liable,  not  strictly  for  the  act  of  the  conductor,  but  for  the  reason 
that  the  company  has  failed  to  perform  the  duty  it  undertook, 
and  the  obligation  it  tacitly  agreed  to  observe. 

The  acts  of  the  conductor  in  the  present  case  may  have  been  so 
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malicious  and  reckless  as  to  indicate  a  depraved  mind,  and  if  such 
were  the  fact  he  ought  to  be  punished  for  his  wickedness ;  but  by 
what  rule  of  consistency  can  that  punishment  be  inflicted  upon 
the  company?  It  did  not  obligate  itself  that  it  would  not  engage 
the  services  of  anyone  who  would  never  display  malice  or  exhibit 
recklessness,  and  it  should  not  be  made  answerable  for  the  sins 
of  the  conductor,  except  so  far  as  they  affected  a  breach  of  its 
contract  before  referred  to.  It  is  claimed,  however,  in  the  decis- 
ions of  the  courts,  which  hold  that  a  railroad  company  is  liable 
to  exemplary  or  punitive  damages,  that  the  conductor  of  a  train 
of  cars  is  pro  hac  vice  to  be  regarded  the  company  itself ;  but  this 
certainly  is  only  a  fiction  of  law.  The  fact  that  the  company  acts 
through  agents  in  the  transaction  of  its  business  is  no  more  pecu- 
liar than  where  a  natural  person  transacts  his  business  through 
agents.  The  conductor  usually  has  no  pecuniary  interest  in  the 
company  beyond  the  stipend  he  receives  for  his  services ;  he  is 
not  punished  by  the  judgment  against  the  company,  whatever 
may  be  the  amount  of  it.  Corporations  acquire  their  vitality  by 
subscription  for  its  capital  stock.  In  this  State  one-half  thereof 
must  be  subscribed  before  it  is  allowed  to  engage  in  the  business 
proposed  in  its  articles ;  then  the  stockholders  have  a  meeting  and 
choose  directors,  who  thereafter  manage  its  affairs.  The 
pecuniary  interest,  the  real  substance  of  the  corporation,  is  repre- 
sented by  its  stock ;  its  entire  assets  belong  to  the  owners  of  the 
stock.  They  may  be  persons  in  moderate  circumstances,  who 
have  invested  their  surplus  earnings  in  the  purchase  of  the  stock, 
relying  upon  dividends  to  be  realized  therefrom.  It  is  the  stock- 
holders who  are  affected  injuriously  by  a  judgment  against  the 
corporation,  and  who  are  punished  when  exemplary  damages  are 
awarded  in  the  action,  and  if  there  is  any  justice  in  a  rule  which 
allows  it  in  such  a  case,  I  am  apprehensive  that  I  shall  never  be 
able  to  discover  it.  Different  views  are  entertained  upon  the 
question  by  courts  in  the  different  States,  and  while  those  of  quite 
a  number  of  them  have  held  that  such  damages  were  allowable 
against  a  corporation  for  the  acts  of  its  agents,  yet  those  of  a  very 
respectable  number  of  the  other  of  the  States  have  maintained  to 
the  contrary.  I  think  the  rule  upon  the  subject  laid  down  in 
Cleghorn  v.  New  York  Cent.  &  H.  R.  R.  Co.,  57  N.  Y.  44,  the 
correct  one,  which  makes  the  master  liable  for  such  damages  when 
he  is  chargeable  with  gross  neglect  in  the  employment  or  reten- 
tion in  his  service  of  an  incompetent  servant,  knowing  at  the  time 
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of  his  unsuitability,  or  that  he  authorized  or  ratified  the  act  of 
the  servant  in  the  particular  case. 

The  question  as  to  whether  the  complaint  is  sufficient  to  permit 
the  recovery  of  that  character  of  damages  in  the  case  need  not, 
under  the  view  taken  of  the  last  point,  be  decided.  It  will  not  be 
amiss,  however,  to  suggest  that,  in  order  to  recover  exemplary 
damages  in  any  case,  it  must  appear  from  the  complaint  either 
by  direct  averment  or  from  necessary  inference,  that  the  act  occa- 
sioning the  damages  was  done  maliciously,  or  was  the  result  of  the 
wilful  misconduct  of  the  defendant,  or  that  reckless  indifference 
to  the  rights  of  others  which  is  equivalent  to  an  intentional  viola- 
tion of  them. 

The  judgment  appealed  from  is  reversed,  and  the  case  remanded 
to  the  court  below  for  a  new  trial. 

Lord,  J*9  concurs,  except  as  to  the  last  point  discussed. 

Waldo,  Ch.  J.,  dissented. 

PENNSYLVANIA  RAILROAD  COMPANY  V. 

VANDIVER. 

Supreme  Courts  Pennsylvania^  1862. 
[Reported  in  42  Pa.  St.  365.] 

RAILROAD  COMPANY  LIABLE  FOR  ACT  OF  CONDUCTOR.  —  Where 
a  person,  being  unable  to  produce  his  ticket  and  not  paying  fare,  was 
ejected  from  a  train,  and  through  the  negligent  manner  of  the  conductor  in 
ejecting  him  he  sustained  injuries  from  which  he  died,  the  railroad  com- 
pany was  held  liable  for  the  act  of  its  servant. 

FORCIBLE  EJECTION  FROM  TRAIN  — DEATH  FROM  INJURIES.— 
Where  the  evidence  showed  that  the  passenger  was  forcibly  removed  from 
the  train  and  he  fell  on  the  track  between  the  rails,  sustaining  injuries  from 
which  he  died,  it  was  not  error  to  refuse  to  instruct  that  *'  under  all  the  cir- 
cumstances of  the  case  the  verdict  must  be  for  the  defendant,'*  and  judg- 
ment for  plaintiff  was  affirmed. 

Error  to  the  Common  Pleas  of  Chester  County.  Judgment 
affirmed. 

**This  was  an  action  on  the  case,  by  Sarah  Vandiver  against 
the  Pennsylvania  Railroad  Company  to  recover  damages  for  the 
loss  of  her  husband  who,  she  charged,  was  'removed,  ejected, 
cast,  thrown,'  etc.,  from  the  cars  of  the  company,  by  reason 
whereof  he  was  injured,  and  died. 
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"The  material  facts  of  the  case  were  these:  On  the  6th  day 
of  December,  1856,  John  Vandiver,  the  husband  of  the  plaintiff, 
took  his  seat  in  a  car  of  the  Pennsylvania  Railroad  Company  as 
a  passenger  from  Philadelphia  to  Parkesburg.  Soon  after  leaving 
the  river,  the  conductor  of  the  train,  and  the  agent  of  the  State, 
commenced  to  collect  the  tickets  or  fare  of  the  passengers. 
When  they  reached  the  seat  occupied  by  Mr.  Vandiver,  they 
demanded  his  passage-money,  or  his  ticket,  but  he  was  unable  to 
find  the  latter,  although  he  declared  he  had  purchased  a  ticket  in 
Philadelphia,  at  the  office  of  the  company.  He  was  somewhat 
under  the  influence  of  liquor  at  the  time,  but  knew  what  was 
going  on.  The  conductor  told  him  he  must  show  his  ticket,  or 
pay  the  price  of  passage,  or  they  would  be  required  to  put  him 
off  the  cars.  After  leaving  him  for  some  minutes,  while  they 
collected  the  fare  from  the  other  passengers,  they  returned  to  him, 
and  he  being  still  unable  to  find  his  ticket,  and  not  paying  the 
passage  money,  they  took  him  to  the  rear  of  the  car  and  assisted 
him  off.  In  getting  from  the  car  to  the  ground  he  fell  across  the 
rail  of  the  south  track ;  his  head  and  shoulders  alighting  on  the 
ballasting  of  the  road  between  the  two  southern  rails.  After 
being  assisted  to  rise  by  the  conductor  and  agent,  he  walked  after 
his  hat,  which  had  blown  down  the  south  side  of  the  embank- 
ment —  and  when  down  the  slope  some  half-way,  pitched  head- 
long down  the  bank,  and  lay  there  apparently  without  motion. 
This  occurred  at  what  was  called  the  Paschall  Station,  or  some 
one  hundred  yards  west  of  it,  and  about  four  o'clock  in  the  after- 
noon. Between  sundown  and  dark  he  was  found  at  or  near  the 
same  place  insensible,  unable  to  walk,  and  was  taken  over  the 
railroad  to  the  stable  of  Mr.  Bonsall,  where  he  was  laid  on  hay, 
and  where  he  stayed  all  night.  Early  on  Sunday  morning,  when 
he  was  visited  by  Mr.  Bonsall,  he  seemed  to  have  recovered  con- 
sciousness—  asked  for  water  —  told  them,  when  they  attempted 
to  lift  him,  not  to  hurt  him,  and,  with  the  help  of  those  present, 
walked  to  the  house.  He  complained  of  his  left  side  —  did  not 
appear  to  have  the  use  of  his  left  arm,  and  moaned  as  though  in 
great  pain.  His  clothes  were  not  torn,  nor  were  they  dirty,  and 
a  slight  spot  of  blood  on  his  cheek  showed  the  only  external 
wound  upon  him.  He  remained  at  the  house  of  Mr.  Bonsall  until 
the  following  Monday  morning,  when  he  was  placed  in  a  car  and 
conveyed  to  Parkesburg,  and  from  thence  to  his  own  home, 
-where  he  arrived  on  Monday  evening.     While  he  was  at  Bonsall's 
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no  attention  was  paid  to  his  wounds.  He  ate  but  little,  and  dur- 
ing that  time  he  appeared  to  be  in  his  right  mind.  Soon  after  he 
reached  home  a  physician  was  called  in,  and  on  examination  it 
was  found  that  he  was  fearfully  bruised  on  his  head  and  shoulder, 
and  down  his.back.  He  died  on  Monday,  a  week  thereafter,  and 
a  post-mortem  examination  disclosed  a  series  of  injuries,  which 
from  their  aspects  were,  in  the  opinion  of  the  physician,  sufficient 
to  produce  his  death. 

"On  the  trial  the  plaintiff  requested  the  court  to  charge  the 
jury  on  the  following  points  and  file  the  charge  of  record: 

"i.  If  the  jury  believe  that  the  death  of  John  Vandiver  was 
caused  by  injuries  received  by  the  violence  or  negligence  of  the 
agents  of  the  defendant,  the  plaintiff  is  entitled  to  recover  in  this 
action. 

**2.  If  the  jury  believe  that  the  death  of  John  Vandiver  was 
caused  by  the  negligence  of  the  agents  of  the  defendants,  accom- 
panied by  wantonness,  violence,  or  gross  negligence,  evidence  of 
moral  turpitude,  the  jury  will  be  authorized  to  give  exemplary 
damages. 

"3.  Whether  there  was  such  wantonness,  violence,  or  gross 
negligence,  is  to  be  determined  by  the  attendant  circumstances, 
and  is  to  be  left  to  the  sound  discretion  of  the  jury,  under  the 
direction  of  the  court. 

"4.  The  sum  that  is  a  proper  compensation  to  the  plaintiff  for 
the  death  of  her  husband  was  due  to  her  at  the  time  of  his  death. 
It  is  therefore  proper  for  the  jury  to  add  interest  on  such  sum 
from  the  time  of  his  death  until  the  finding  of  their  verdict. 

"  Defendants  also  requested  the  court  to  charge : 

**i.  That  if  the  plaintiff  is  entitled  to  recover  at  all  in  this 
action,  the  damages  should  be  compensatory  merely,  there  being 
no  evidence  whatever  of  any  intentional  wrong  on  the  part  of  the 
agents  of  the  defendants. 

''2.  The  measure  of  these  damages,  in  such  case,  should  be 
what  she  has  pecuniarily  lost  by  the  death  of  her  husband,  namely, 
a  reasonable  support  and  maintenance  for  herself,  in  the  manner 
in  which  she  was  accustomed  to  live  with  her  husband,  and  such 
sum  only  as  will  secure  such  support  and  maintenance  should  be 
allowed. 

**3.  A  railroad  ticket  being  transferable  by  delivery,  evidence 
that  the  deceased  purchased  and  paid  for  one  did  not  entitle  him 
to  ride  in  the  defendants'  cars  without  proof  also  of  its  destruction. 
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"4.  The  deceased  being  in  the  defendants'  cars,  and  refusing 
to  show  a  ticket,  or  to  pay  his  fare  upon  the  request  of  the  con- 
ductor, was  bound  to  leave  the  cars,  and  upon  refusal  to  do  so 
upon  request  might  be  lawfully  ejected  therefrom. 

"5.  The  agents  of  the  defendants  had  a  right  to  remove  him 
from  the  cars,  under  the  circumstances  of  this  case,  in  the  manner 
and  at  the  place  at  which  they  removed  him. 

"6.  There  is  no  evidence  that  any  more  force  was  used  than 
was  necessary  to  remove  him. 

"7.  Even  if  the  agents  of  the  defendants,  in  removing  him  from 
the  cars,  wilfully  and  maliciously  used  more  force  than  was  neces- 
sary to  remove  him  therefrom,  whatever  may  be  their  liability  for 
the  injury  inflicted,  the  defendants  are  not  answerable  therefor. 

**8.  There  is  no  evidence  that  he  received  any  injury  in  remov- 
ing him  from  the  cars  that  could  have  caused  his  death. 

"9.  If  he  received  the  injury  that  produced  his  death  in  falling 
at  or  near  the  foot  of  the  bank,  while  running  down  it  after  his 
hat,  inasmuch  as  it  was  not  the  direct  and  immediate  consequence 
of  removing  him  from  the  cars,  the  defendants  are  not  answerable 
therefor,  and  the  plaintifT  cannot  recover. 

"10.  Even  should  the  jury  believe  that  the  deceased  was 
improperly  removed  from  the  cars,  whatever  may  have  been  his 
right  to  recover  damages  for  such  removal,  yet  unless  his  death 
was  the  direct  and  immediate  consequence  of  such  removal,  plain- 
tiff cannot  recover. 

**  II.  Under  all  the  circumstances  of  this  case  the  verdict  must 
be  for  the  defendant. 

"The  court  below  (Haines,  P.  J.)  submitted  the  facts  to  the 
jury  in  a  general  charge,  in  which  the  reciprocal  rights  and  duties 
of  railroad  companies  were  defined,  leaving  the  jury  to  say  whether 
more  force  was  used  than  was  necessary  in  removing  Vandiver 
from  the  cars. 

**The  plaintiff's  points  were  answered  as  follows: 

**As  a  general  principle,  these  propositions  may  be  affirmed. 

But  I  would  remind  the  jury  that  the  facts  do  not  show,  to  my 

mind,   either  wantonness,  violence,  or  gross  negligence.     That 

the  agents  left  John  Vandiver  at  the  foot  of  the  bank,  and  went 

on  their  way,  is  true.     But  so  did  the  passengers,  even  those  who 

thought  he  was  dead.     Their  duty  to  the  company,  and  to  the 

other  passengers  in  their  charge,  required  them  to  run  the  cars 
Vol.  VIII  — 38 
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through  according  to  their  acknowledged  rules,  and  if  the  deceased 
received  his  wounds  at  the  foot  of  the  bank,  they  were  not  the 
direct  and  immediate  cause  of  his  death,  and  cannot  be  charged 
with  wantonness  or  gross  negligence,  as  agents  of  the  company, 
for  leaving  him  where  he  fell.  It  is  true  that  in  your  amount  of 
damages,  if  you  find  any,  you  may  include  interest,  as  stated  in 
the  point,  to  swell  the  amount. 

**The  points  propounded  by  the  defendants  were  thus  disposed 
of: 

"The  first  five  points  above  stated  are  affirmed.  The  sixth, 
seventh,  and  eighth  are  not  affirmed.  Two  of  them  are  for  the 
jury,  and  I  do  not  acknowledge  the  principle  involved  in  the 
other.  The  ninth  and  tenth  points  are  true.  The  eleventh  is  a 
matter  for  you." 

"Under  these  instructions  there  was  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  $2,500.  The  defendants  thereupon  sued 
out  this  writ,  and  presented  here  the  following  specifications  of 
error.     The  court  erred  in  charging  — 

"  I.  *  It  is  for  you  to  say,  from  the  evidence,  whether  more  force 
was  used  than  was  necessary  in  removing  him  from  the  car.* 

"2.  In  affirming  plaintiff's  first  point. 

"3.  In  not  affirming  defendants'  sixth,  seventh,  and  eighth 
points. 

"6.  In  answering  the  sixth,  seventh,  and  eighth  points  as  fol- 
lows:  *The  sixth,  seventh,  and  eighth  are  not  affirmed.  Two 
of  them  are  for  the  jury,  and  I  do  not  acknowledge  the  principle 
involved  in  the  other. ' 

"7.  In  answering  the  defendants*  eleventh  point,  to  wit, 
'Under  all  the  cicumstances  of  this  case,  the  verdict  must 
be  for  the  defendants,*  by  saying  'the  eleventh  is  a  matter  for 
you.*  '* 

Wm.  Darlington,  for  plaintiffs  in  error. 

Read 9  J.  —  A  great  deal  of  the  difficulty  originally  felt  in 
holding  corporations  liable  for  the  acts  of  their  agents  within  the 
scope  of  their  authority,  arose  from  the  supposition  that  it  was 
necessary  their  appointment  should  be  under  the  seal  of  their 
principals.  The  decisions  both  in  England  and  America  have 
satisfactorily  disposed  of  this  technical  doubt,  and  it  is  now  clearly 
the  law,  particularly  with  regard  to  what  are  called  trading  cor- 
porations, that  no  such  evidence  of  authority  is  required. 
A  private  corporation  is  liable  for  the  acts  of  its  agents  within 
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the  scope  of  their  authority,  in  the  same  way,  and  it  would  appear 
in  the  same  form,  as  any  individual  person  is. 

**  A  master,"  says  Smith,  in  his  Master  and  Servant,  2d  ed.,  p. 
183,  "is  ordinarily  liable  to  answer  in  a  civil  suit  for  the  tortious 
or  wrongful  acts  of  his  servant,  if  those  acts  are  done  in  the  course 
of  his  employment  in  his  master's  service.  The  maxims  applica- 
ble to  such  cases  being  respondeat  superior^  and  that  before  alluded 
to,  qui  facit  per  alium  facit  per  se.  This  rule,  with  some  few 
exceptions  which  will  hereafter  be  pointed  out,  is  of  universal 
application,  whether  the  act  of  the  servant  be  one  of  omission  or 
commission,  whether  negligent,  fraudulent,  or  deceitful,  or  even 
if  it  be  an  act  of  positive  malfeasance,  or  misconduct,  if  it  be  done 
in  the  course  of  his  employment^  his  master  is  responsible  for  it 
civiliter  to  third  persons."  At  page  187,  citing  several  English 
and  American  authorities,  he  says:  ** Actions  against  railway 
and  steam  packet  companies  also  necessarily  involve  similar  prin- 
ciples, as  such  companies  can  only  act  through  the  instrumentality 
of  servants." 

In  The  Philadelphia,  Wilmington  and  Baltimore  R.  R.  Co.  v. 
Quigly,  21  Howard,  202,  the  Supreme  Court  of  the  United  States 
held  that  an  action  on  the  case  for  a  libel  could  be  brought  against 
a  corporation;  and  Mr.  Justice  Campbell,  in  delivering  tlie 
opinion  of  the  court,  thus  defines  its  liability  for  the  acts  c  l  its 
agents :  "With  much  wariness,  and  after  close  and  exact  scrutiny 
into  the  nature  of  their  constitution,  have  the  judicial  tribunals 
determined  the  legal  relations  which  are  established  for  the  cor- 
poration by  their  governing  body,  and  their  agents,  with  natural 
persons  with  whom  they  are  brought  into  contact  or  collision. 
The  result  of  the  case  is,  that  for  acts  done  by  the  agents  of  a 
corporation,  either  in  contractu  or  in  delicto,  in  the  course  of  its 
business  and  of  their  employment,  the  corporation  is  responsible 
as  an  individual  is  responsible  under  similar  circumstances.  At 
a  very  early  period  it  was  decided  in  Great  Britain,  as  well  as  in 
the  United  States,  that  actions  might  be  maintained  against  cor- 
porations for  torts;  and  instances  may  be  found  in  the  judicial 
annals  of  both  countries  of  suits  for  torts,  arising  from  the  acts  of 
their  agents,  of  nearly  every  variety."  Similar  doctrine  is  main- 
tained in  Addison  on  Wrongs,  pp.  721,  722.  In  Moore  v.  Fitch- 
burg  R.  R.  Corp.  and  Another,  4  Gray,  465,  it  was  held  that  a 
corporation  may  be  sued  for  an  assault  and  battery  committed  by 
their  servant  acting  under  their  authority.     There  the  conductor 
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put  out  a  passenger  who  had  paid  his  fare,  and  the  court  ruled  that 
if  the  company  gave  the  conductor  the  power  to  act  according  to 
his  discretion  in  all  such  cases  as  should  arise,  and  in  the  exercise 
of  that  discretion  he  wrongfully  exercised  the  power  or  removed  a 
passenger,  it  would  be  the  act  of  the  company,  and  they  would 
be  liable.  In  this  case  the  suit  was  against  the  corporation  and 
the  conductor.  The  court  held  the  joinder  was  right,  and 
although  the  conductor  was  acquitted,  they  would  not  interfere 
with  the  verdict  against  the  company.  The  English  cases,  prior 
to  i860,  are  collected  in  a  convenient  form  in  a  leading  article  in 
6  Jurist,  N.  S.,  part  2,  p.  143. 

"The  old  doctrine  that  a  corporation  aggfregate  has  no  soul, 
and  therefore  is  incapable  of  a  malicious  intention,  has  been 
described  by  Erie,  C.  J.,  as  being  rather  quaint  than  substantial; 
and  accordingly,  in  these  days,  when  substance  is  preferred  to 
form,  and  utility  to  quaintness,  it  has  been  held  that  corpora- 
tions, especially  those  of  a  trading  character,  have  souls,  and  may 
therefore  be  guilty  of  malice.  The  number  and  importance  of 
corporate  bodies  established  for  the  purpose  of  trade  in  modem 
times,  and  transacting  their  business  through  the  agency  of  serv- 
ants, have  rendered  it  necessary  to  relax  the  old  rules  existing  on 
the  subject,  and  to  extend  to  them  the  maxim  respondeat  superior^ 
as  if  they  were  private  individuals;  the  only  special  limitation 
engrafted  upon  their  liability  being  that  the  act  complained  of 
should  be  within  the  scope  and  purpose  of  the  incorporation. 
Thus,  after  being  liable  to  an  action  for  a  false  return  to  a  fnan- 
damns  (Yarborough  v.  Bank  of  England,  16  East,  6  [i]),  for  the 
negligence  of  their  servants  (Scott  v.  The  Mayor,  etc.,  of  Man- 
chester, 2  H.  &  N.  204;  3  Jur.  R.,  part  i,  p.  590  [2]),  for  an 
assault  (Eastern  Counties  Railway  Co.  v.  Broom,  6  Exch.  314- 
15;  Jurist,  part  I,  p.  297  [3]),  for  false  imprisonment  (Chilton  v. 


1.  In  Yarborough  v.  Bank  of  Eng- 
land, 16  East,  6,  it  was  held  that  trover 
lies  against  a  corporation ;  and  if  it  is 
essential  to  their  conversion  of  the 
property,  as  the  detainer  of  bank-notes 
by  the  Bank  of  England,  that  they 
should  have  authorized  it  under  their 
seal,  such  authority  will  be  presumed 
after  verdict. 

2.  In  Scott  V,  Mayor,  etc.,  of  Man- 
chester, 2  H.  &  N.  204,  it  was  held 
that  a  municipal  corporation  employ- 


ing workmen  to  lay  down  gas  pipes  in 
the  borough  is  responsible  for  the  neg- 
ligence of  the  persons  employed. 

3.  In  Eastern  Counties  Railway  Co. 
V,  Broom,  6  Exch.  314,  it  was  held  that 
if  a  servant  of  a  railway  company,  act- 
ing on  behalf  of  the  company,  assaults 
and  imprisons  a  passenger  to  compel 
him  to  pay  his  fare  for  riding  in  a  car- 
riage of  the  company,  the  act  of  the 
servant  is  one  which  may  be  for  the 
benefit  of  the  company,  and  may  be 
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London  and  Croydon  Railway  Co.,  i6  M.  &  W.  212  [i]),  to  an 
indictment  for  nonfeasance  (Regina  v,  Birmingham  and  Glouces- 
tershire Railway  Co.,  3  Q.  B.  223  [2]),  and  for  misfeasance 
(Regina  v.  Great  North  of  England  Railway  Co.,  9  Q.  B.  315; 
10  Jurist,  part  i,  p.  75 5 [3]),  it  was  decided  that  an  incorporated 
company  might  be  sued  for  a  libel  contained  in  a  message  trans- 
mitted by  their  telegraph,  the  company  being  incorporated  for 
the  purpose  {inter  alia)  of  transmitting  messages  (Whitefield  v. 
South- Eastern  Railway  Co.,  4  Jurist,  N.  S.,  part  i,  p.  688  [4J), 
and  that  they  might  also  be  guilty  of  acts  maliciously  committed, 


ratified  by  them.  In  such  case  an 
action  of  trespass  for  assault  and  bat- 
tery may  be  maintained  against  the 
company. 

I.  The  facts  in  Chilton  v,  London  & 
Croydon  Railway  Co.,  16M.  &  W.  212, 
were  as  follows:  A  railway  company 
was  empowered  to  make  by-laws  for 
the  good  goirernment  of  the  affairs  of 
the  company,  and  for  the  management 
of  the  undertaking,  and  of  the  officers 
and  servants  of  the  company,  in  all  re- 
spects whatever,  and  to  impose  and 
inflict  reasonable  fines  and  forfeitures 
upon  persons  offending  against  the 
same,  not  exceeding  £^  for  any  one 
offense,  to  be  levied  and  recovered  as 
any  penalty  might  by  the  act  be  levied 
and  recovered;  such  by-laws  to  be 
binding  up>on  and  be  observed  by  all 
parties,  provided  that  they  were  not 
repugnant  to  the  laws  of  England,  or 
the  directions  of  the  act.  It  was  also 
enacted  that  it  should  be  lawful  for  the 
company  to  make  orders  and  regula- 
tions for  regulating  the  traveling  upon 
and  use  of  the  railway,  and  for  or  re- 
lating to  travelers  upon  the  line,  such 
orders  and  regulations  to  be  binding 
upon  travelers  and  passengers  passing 
upon  the  railway,  upon  pain  of  forfeit- 
ing and  paying  a  sum  not  exceeding 
;f 5.  Penalties  and  forfeitures  imposed 
by  the  act,  of  which  there  were  several, 
or  by  any  by-law,  might  be  recovered 
in  a  summary  way  by  the  adjudication 
of  justices,  half  the  penalty  to  go  to  the 


informer,  and  the  other  half  to  the 
company.  And  it  should  be  lawful  for 
any  officer  or  agent  of  the  company  to 
seize  any  person  whose  name  and  resi- 
dence should  be  unknown  to  such 
officer  or  agent,  who  should  commit 
any  offense  against  that  act,  and  to 
convey  him  before  a  justice,  without 
any  warrant  or  other  authority  than 
that  act.  The  company  made  a  by- 
law, whereby  a  passenger  not  produc- 
ing or  delivering  up  his  ticket  was  to 
be  required  to  pay  the  fare  from  the 
place  where  the  train  originally 
started.  Held^  that  this  was  not  a  by 
law  imposing  a  penalty  or  forfeiture 
and  that  the  arrest  of  a  passenger  no 
producing  his  ticket,  and  refusing  to 
pay  the  fare  from  the  place  where  the 
train  originally  started,  was  illegal. 

2.  In  Regina  v.  Birmingham  & 
Gloucester  R'y  Co.,  3  Q.  B.  223,  it  was 
held  that  a  corporation  aggregate  may 
be  guilty  of  a  misdemeanor  by  misfeas- 
ance, such  as  the  non-repair  of  bridges 
which  it  is  their  duty  to  repair  and  in 
such  a  case  an  indictment  is  maintain, 
able  against  the  corporation  in  their 
corporate  name. 

3.  In  Regina  v.  Great  North  of  Eng- 
land R'y  Co.,  9  Q.  B.  315,  it  was  held 
that  an  indictment  will  be  against  a 
corporation  for  a  misfeasance  at  com- 
mon  law. 

4.  In  Whitefield  v.  South  Eastern  R'y 
Co.,  4  Jur.  N.  S.  688,  it  was  held  that 
an  action  against  a  railway  company. 
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with  a  view  to  injure  individuals  or  rival  companies  (Green  v. 
London  General  Omnibus  Company,  6  Jur.  N.  S.,  part  i,  p.  228 
[i])."  So  in  Cowley  v.  The  Mayor,  etc.,  of  Sunderland,  30  Law 
J.  Rep.  Exch.  127  (2),  February  5th,  1861,  the  corporation  were 
held  liable  to  an  action  for  an  injury  done  by  a  wringing  machine 
erected  by  them ;  placing  them  on  the  same  footing  as  an  indi- 
vidual under  such  circumstances. 

These  cases  have  been  followed  by  two  very  important  cases 
decided  in  the  Courts  of  Exchequer  and  Queen's  Bench,  in  the 
beginning  of  the  last  year.  The  first,  Seymour  v.  Greenwood, 
was  decided  on  the  22d  January,  1861,  and  is  reported  in  30  Law 
J.  Rep.  Exch.  189,  and  was  affirmed  in  the  Exchequer  Chamber, 

Id.  327  (3). 


being  a  corporation  aggregate,  for  a 
malicious  libel,  is  sustainable,  for  a 
corporation  aggregate  may  well,  in  its 
corporate  capacity,  cause  the  publica- 
tion of  a  defamatory  statement  under 
such  circumstances  as  would  imply 
malice  in  law  sufficient  to  support  the 
action. 

1.  Green  v,  London  General  Omnibus 
Co.,  6  Jur.  N.  S.  228,  was  an  action 
against  a  company  established  for 
conveying  passengers  by  omnibuses  in 
the  streets  of  London,  charging  that  the 
company,  by  its  servants,  wrongfully, 
vexatiously  and  maliciously  did  certain 
acts  with  a  view  to,  and  which  in  the 
result  did,  obstruct  and  annoy  the 
plaintiff  in  the  conduct  of  a  similar 
trade.  IIclJ^  that  as  the  acts  com- 
plained of  were  connected  with  the  ob- 
ject and  purpose  for  which  the 
company  was  incorporated,  the  com- 
pany was  responsible.  IleU^  also, 
that  a  corporation  aggregate  may  be 
liable  to  an  action  for  intentional  acts 
of  misfeasance  by  its  servants,  pro- 
vided the  acts  are  sufficiently  connected 
with  the  scope  and  action  of  ils  incor- 
poration. 

2.  The  facts  in  Cowley  v.  Mayor, 
etc.,  of  Sunderland,  30  L.  J.  Exch.  127, 
were  as  follows:  A  corporation  of  a 
town  caused  a  washhouse  to  be  erected, 
with  a  wringing-machine,   under  the 


Baths  and  Washhouses  Act  fg  &  10 
Vict.,  c.  74), which  vests  such  houses 
in  the  corporation,  the  actual  manage- 
ment being  in  the  council,  the  mem- 
bers of  which  are  not  to  be  personally 
liable.  The  wringing-machine  was 
originally  intended  not  to  be  worked  by 
hand,  and  being  worked  by  steam,  a 
projecting  handle  was  needlessly  re- 
tained, which  went  round  with  great 
rapidity,  and  had  no  protection.  Those 
who  used  the  washhouse  paid  for  the 
use  of  it,  and  a  female  using  the 
machine,  without  negligence  on  her 
part,  was  caught  by  the  handle  when 
thus  revolving,  and  was  injured. 
Ilt'ld^  that  the  corporation  was  liable 
to  an  action  for  the  injury. 

3.  In  Seymour  v.  Greenwood,  30  L. 
J.  Exch.  189,  affirmed  on  appeal,  30  L. 
J.  Exch.  327,  a  passenger  by  an  omni- 
bus,  while  being  forcibly  removed  from 
it  by  a  conductor  in  charge,  was 
thrown  on  the  ground  and  seriously 
injured.  The  proprietor  of  the  omni- 
bus, on  being  applied  to  for  compensa- 
tion, stated  that  the  passenger  was 
drunk,  and  had  refused  to  pay  his  fare. 
On  cross-examination  he  did  not  deny 
that  he  had  been  drinking.  IlfU,  thai 
if  the  conductor  intended  to  put  him 
safely  out  of  the  omnibus,  there  was 
evidence  that  in  so  doing  he  was  exe- 
cuting the  commands  of  the  proprietor. 
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In  this  case  the  plaintiff  was  a  passenger  in  the  defendant's 
omnibus,  and  was  removed  by  the  conductor,  a  servant  of  the 
defendant,  in  such  a  manner  that  the  plaintiff  fell  into  the  road 
and  was  severely  injured.  The  allegation  was  that  the  plaintiff 
was  drunk,  and  refused  to  pay  his  fare ;  and  the  court  thought 
the  conductor  was  obeying  the  lawful  commands  of  his  master  in 
removing  a  troublesome  passenger.  The  conductor  went  into  the 
omnibus  and  took  the  plaintiff,  who  was  inside,  by  the  collar  with 
both  hands,  and  backed  himself  out  of  the  omnibus,  drawing  the 
plaintiff  along  with  him.  The  plaintiff  was  then  on  the  step,  and 
the  conductor  on  his  feet  in  the  road;  and  he  then  threw  the 
plaintiff  onto  the  road,  to  the  right  hand.  The  omnibus  was 
stopped  when  he  threw  the  plaintiff  down.  The  plaintiff  fell ; 
the  conductor  did  not.  A  Hansom  cab  came  up  in  the  same 
direction  as  the  omnibus,  and  the  driver  tried  to  draw  up,  but 
something  under  the  cab  caught  the  plaintiff,  and  the  cab  went 
over  his  foot  and  struck  his  head  at  the  same  time.  Pollock,  C. 
B.,  said:  **I  do  not  believe  he  intended  to  do  any  mischief,  but 
his  want  of  care  clearly  was  the  cause  of  the  mischief,  and  there- 
fore I  think  the  effect  of  the  evidence  is  that  the  servant,  by  care- 
lessly executing  his  master's  commands,  caused  the  mischief 
complained  of,  and  that  is  what  I  should,  have  found  had  I  been  on 
the  jury.  There  is  no  doubt  that  the  law  on  this  subject  was  once 
very  much  confused,  and  when  McManus  v,  Crickett,  i  East,  107 
(i),  was  decided,  the  law  had  not  been  settled.  I  think  the  view 
we  take  of  this  case  is  quite  in  conformity  with  all  the  more  recent 
decisions.  Public  safely  and  private  convenience  require  that 
we  should  so  decide ;  for  if  we  were  to  hold  that  a  railway  com- 
pany is  not  to  be  responsible  for  the  act  of  its  servant  causing 
damage  to  a  third  person,  unless  it  be  an  act  done  in  the  mere  negli- 
gent obedience  to  the  orders  of  the  company^  there  would  be  no  pro- 
tection to  the  public y 

**I  have  no  doubt,"  said  Martin,  B.,  "that  if  the  conductor  used 
unnecessary  violence  in  removing  the  plaintiff,  the  master  would 
be  responsible.     If,  by  an  act  done  by  a  servant  within  the  scope 

his  master;  and  that  if  the  injury  was  his  servant,  as  by  driving  his  master's 

caused  by  the  conductor  acting  without  carriage  against  another,  done  without 

due  care  in  executing  such  command,  the  direction   or  assent  of  the  master; 

the  proprietor  was  responsible.  but  he  is  liable  to  answer  for  any  dam- 

I.  In  McManus  v,  Crickett,  i  East,  age  arising  to  another  from  the  negli- 

106,   it  was  held  that  a  master  is  not  gence  or  unskilfulness  of  his  servant 

liable  in  trespass  for  the  wilful  act  of  acting  in  his  employ. 
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of  his  ordinary  employment,  another  person  is  injured,  that  per- 
son may  maintain  an  action  against  the  master;  and  the  act  of 
removing  the  plaintiff  from  the  omnibus  was  within  the  scope  of 
the  conductor's  ordinary  employment."  "The  criterion  is  not 
whether  the  master  has  given  the  authority  to  do  the  particular 
act,  but  whether  the  servant  does  it  in  the  ordinary  course  of  his 
employment.** 

The  plaintiff  died  while  the  rule  to  set  aside  the  verdict  was 
pending,  and  the  court  ordered  the  judgment  to  be  entered  in  his 
name,  nunc  pro  tunc,  as  of  Easter  Term,  when  he  was  living. 

In  Goff  V,  Great  Northern  Railway  Co.,  30  Law  J.  Rep.  Q.  B. 
148  (i),  February  13th,  1861,  the  written  opinion  of  the  court 
was  delivered  by  Mr.  Justice  Blackburn,  in  which  the  prior 
decisions  on  the  subject  were  deliberately  and  carefully  reviewed. 
It  was  held  that  "a  railway  company,  though  it  be  a  corporation, 
is  liable  in  an  action  for  false  imprisonment,  if  that  imprisonment 
be  committed  by  the  authority  of  the  company ;  and  it  is  not 
necessary  that  the  authority  should  be  under  seal."  Then  as  to 
the  evidence  of  such  authority  it  was  held  that  the  doctrine 
enunciated  by  the  Court  of  Exchequer  Chamber  in  1853,  in  Giles 
V.  Taff  Vale  Railway  Co.,  2  Ellis  &  Bl.  822  (2),  gave  the  correct 


1.  It  was  held  in  Goff  v.  Great 
Northern  Railway  Co.,  30  L.  J.  Q.  B. 
148,  that  a  corporation  is  liable  in  an 
action  for  false  imprisonment,  if  that 
imprisonment  is  committed  by  its 
authority;  such  authority  need  not  be 
under  seal,  but  it  lies  upon  the  plaintiff 
to  give  evidence  justifying  the  jury  in 
finding  that  the  persons  actually  im- 
prisoning him,  or  some  of  them,  had 
authority  from  the  company  to  do  so. 

2.  Giles  V,  Taff  Vale  Railway  Co.,  2 
El.  &  61.  822,  trover  for  quicks  and 
plants  against  a  railway  company.  On 
the  trial  the  judge  ruled  that  there  was 
sufficient  evidence  of  a  conversion  by 
the  company.  To  this  ruling  the  com- 
pany excepted.  Verdict  for  the  plain- 
tiff. A  bill  of  exceptions  set  forth  the 
whole  evidence.  By  this  it  appeared 
that  the  plaintiff  was  a  contractor, 
planting  hedges  for  the  company  at 
one  of  their  stations,  and  was  owner 
of  live  thorns  which  had  been  by  leave 


of  F.,  who  was  the  general  superin- 
tendent of  the  company,  placed  in  a 
piece  of  ground  belonging  to  the  com- 
pany, and  close  to  the  station.  The 
plaintiff  demanded  these  thorns  from 
the  station-master,  and  was  referred  to 
F.,  who,  professing  to  act  for  the  com- 
pany, refused  to  let  the  plaintiff  remove 
them.  It  did  not  appear  when  or  un- 
der what  circumstances  the  thorns  were 
brought  to  the  station.  H^U^  that  it 
is  the  duty  of  a  company  carrying  on 
trade  to  have  on  the  spot  an  officer  with 
authority  to  do  for  the  company  all 
that,  in  the  ordinary  exigencies  of  their 
business,  might  require  to  be  done 
promptly;  that  in  this  respect  there  is 
no  difference  between  an  ordinary  part> 
nership  and  a  corporation;  that  there 
was  sufficient  evidence  that  F.  had 
authority  to  this  extent  from  the  com- 
pany, and  that  it  was  not  necessary  to 
show  any  authority  under  seal.  HM^ 
also,  that  to  give  up,  or  refuse  to  give 
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rule,  and  all  prior  decisions  conflicting  with  it  were  considered 
as  overruled  on  that  point.  It  is  not  necessary  to  enter  into  this 
question,  as  in  the  present  case  it  was  proved  by  the  defendants 
that  they  had  expressly  authorized  their  officers  or  agents  to  put 
passengers  out  of  their  cars  in  cases  like  the  present. 

Two  errors  only  were  argued  or  pressed  by  the  counsel  of  the 
plaintiffs  in  error.  About  the  first  alleged  error  that  the  court 
erroneously  held  that  the  company  were  liable  for  the  acts  of  their 
agents  in  this  case,  there  can  be  no  doubt  that  the  court  below 
were  right  in  their  exposition  of  the  law,  which  is  in  strict  con- 
formity with  the  authoritative  statement  of  the  law  by  the  latest 
and  best  authorities,  and  is  founded  upon  the  clearest  principles 
of  public  policy  and  private  convenience.  A  railway  company 
selects  its  own  agents  at  its  own  pleasure,  and  it  is  bound  to 
employ  none  except  capable,  prudent,  and  humane  men.  In  the 
present  case  the  company  and  its  agents  were  all  liable  for  the 
injury  done  to  the  deceased. 

The  other  error,  that  the  court  should  have  instructed  the  jury 
to  find  for  the  defendants,  is  not  sustained,  and  I  think  the  court 
went  farther  in  expressing  their  opinion  upon  the  evidence  than 
I  would  have  done ;  for  it  appears  to  me  that  there  was  persuasive 
evidence  sufficient  to  convince  a  jury  that  the  deceased  died  of 
the  wounds  which  he  received,  when  his  hands  were  forcibly 
removed  by  the  agent,  and  he  fell  on  the  track  of  the  road, 
between  the  rails,  on  the  ballasting.  There  was  therefore  no  error 
committed  by  the  court,  and  we  do  not  see  that  the  former 
reversal  on  the  question  of  damages  has  materially  improved  the 
condition  of  the  defendants,  and  it  would  hardly  be  to  their 
interest  to  have  another  trial. 

Judgment  affirmed. 

up,  on  demand,  goods  left  with  the  were  so  left,  and  therefore  there  was 
company,  in  the  coarse  of  their  trade  evidence  of  a  conversion  by  the  com- 
as carriers,  was  an  act  within  the  scope  pany. 
of  such  authority,  and  that  these  thorns 
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PITTSBURG,  FORT  WAYNE  AND  CHICAGO 
RAILWAY  COMPANY  v.  HINDS. 

Supreme   Courts  Pennsylvania^  j866, 
[Reported  in  53  Pa.  St.  512.] 

DRUNKEN  PERSONS  ON  TRAIN  —  FIGHT  IN  CAR  —  PASSENGER 
INJURED.  —  Where  a  number  of  drunken  and  quarrelsome  men  rushed 
into  a  ladies'  car  of  a  train  of  defendants  upon  which  plaintiff's  wife  was  a 
passenger,  the  train  being  stopped  at  a  station,  and  in  a  fight  which  ensued 
among  them,  plaintiff's  arm  was  broken,  it  was  error  to  submit  the  case  to 
the  jury  on  the  grounds  that  the  evidence  shows  that  the  conductor  did  not 
do  his  duty  by  allowing  improper  persons  to  get  upon  the  cars  at  the  station, 
and  that  he  allowed  more  persons  than  was  proper  under  the  circumstances 
to  get  on  the  train  and  to  remain  upon  it,  and  for  these  errors  judgment  for 
plaintiff  was  reversed. 

DUTY  OF  CONDUCTOR.  —  It  was,  however,  proper  to  submit  the  case  on 
the  ground  that  the  conductor  did  not  do  what  he  could  and  ought  to  have 
done  to  put  a  stop  to  the  fighting  upon  the  train,  which  resulted  in  plain- 
tiff's injury. 

Error  to  the  Court  of  Common  Pleas  of  Allegheny  County. 
Judgment  reversed, 

**This  action  was  brought  December  5th,  1865,  by  Parker  Hinds 
and  Martha  Jane,  his  wife,  against  the  Pittsburgh,  Fort  Wayne 
and  Chicago  Railway  Company,  for  injury  to  her  whilst  riding  on 
the  defendants*  train. 

"The  declaration  contained  two  counts,  both  averring,  in  forms 
slightly  variant,  negligence  on  the  part  of  the  defendants,  and 
their  officers  in  charge  of  the  train,  resulting  in  the  dislocation  of 
the  plaintiff's  arm ;  but  not  setting  out  the  manner  in  which  it 
was  done. 

« 

"The  injury  occurred  under  the  following  circumstances:  An 
agricultural  fair  was  in  progress  near  the  town  of  Beaver,  about 
the  middle  of  October,  1865.  On  one  of  the  days  of  the  fair, 
Mrs.  Hinds  was  a  passenger  on  the  defendant's  train,  in  the  ladies' 
car,  which  was  the  hindmost  in  the  train.  As  the  train  approached 
the  Beaver  station  a  large  crowd  of  boisterous,  drunken  men  and 
women  were  seen  approaching  the  station,  and  as  soon  as  the 
train  stopped  noisy  and  disorderly  drunken  men  forced  themselves 
into  the  ladies'  car;  the  evidence  made  it  pretty  clear  that  it  was 
impracticable  for  the  conductor  to  keep  them  off  the  train.  One 
of  the  intruders,  who  was  amongst  the  most  boisterous,  and  was 
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uttering  loud  threats  against  some  one,  jumped  on  the  rear  plat- 
form as  the  car  started.  Soon  after  the  car  moved  off  a  fight  was 
commenced  in  this  car  by  this  last  intruder.  In  the  course  of  the 
fight  some  one  was  thrown  upon  Mrs.  Hinds  with  such  violence 
that  her  arm  was  greatly  injured,  and  she  laid  by  from  her  ordi- 
nary duties.  The  evidence  was  conflicting  as  to  the  efforts  made 
by  the  conductor  to  quell  the  fight  —  some  of  the  witnesses  testi- 
fying that  he  could  have  got  amongst  the  combatants ;  others, 
that  the  crowd  was  so  dense  that  he  could  not  enter  the  car  at  all, 
and  could  do  no  more  than  stand  at  the  door  and  call  out  for 
peace,  and  tell  the  passengers  to  throw  the  rioters  from  the  car. 
The  car  was  stopped  two  or  three  times  between  Beaver  and  the 
next  station ;  but  at  each  time  went  on  after  two  or  three  minutes 
or  less,  without  anything  special  being  done  to  stop  the  fight  or 
eject  the  rioters;  all,  or  most  of  them,  got  out  at  the  next  station. 
"On  the  trial,  the  plaintiff  offered  evidence  to  show  'when, 
where  and  how  the  plaintiff  was  injured.'  The  defendant 
objected  *to  evidence  being  received  under  the  pleadings,  except 
such  as  tends  to  establish  an  injury  to  the  plaintiff,  resulting  from 
some  accident  to  the  train.* 

**The  objection  was  overruled,  and  an  exception  taken.  There 
were  also  points  submitted  by  the  plaintiff  which  the  opinion  of 
the  Supreme  Court  makes  it  unnecessary  to  specify. 

**The  court  (Stowe,  A.  J.)  said  to  the  jury,  that  the  plaintiff 
claimed  to  recover: 

'*  T.  Because  the  evidence  shows  that  the  conductor  did  not  do 
his  duty  at  Beaver  station,  by  allowing  improper  persons  to  get 
upon  the  cars. 

**2.  Because  he  allowed  more  persons  than  was  proper  under 
the  circumstances  to  get  on  the  train,  and  to  remain  upon  it. 

"3.  That  he  did  not  do  what  he  could  and  ought  to  have  done 
to  put  a  stop  to  the  fighting  upon  the  train,  which  resulted  in 
plaintiff's  injury. 

'*  After  discussing  the  law  as  to  the  first  two  propositions,  and 
submitting  them  as  questions  of  fact,  he  said,  as  to  the  third : 

' '  *  The  evidence  shows  that  there  was  a  fight  going  on  in  the  cars, 
that  the  conductor  was  notified,  and  that  he  did  not  interfere  to 
prevent  it.  We  instruct  you  as  a  principle  of  law,  that  the  con- 
ductor of  a  train  is  bound  to  attempt  to  put  a  stop  to  a  fight  in 
the  cars,  if  he  can  do  so  without  apparently  involving  great  per- 
sona.1   danger  to   himself;  and  if  no  attempt  is  made,  and   no 
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sufficient  excuse  be  shown  for  not  making  an  effort  to  do  so,  and 
in  the  melee  passengers  not  participating,  but  quietly  occupying 
their  seats,  are  injured,  the  railway  company  employing  such  con- 
ductor is  liable  in  damages. 

**  *  In  such  case  the  law  casts  the  burden  of  proof  upon  the 
defendant,  to  prove  that  an  effort  commensurate  with  the  con- 
tingency was  made,  or  to  show  such  facts  as  will  induce  a  jury  to 
believe  that  it  would  have  been  fruitless,  or  accompanied  with 
actual  or  apparent  great  personal  danger. 

**  *  Has,  then,  the  conductor  shown  you  such  facts  as,  in  your 
opinion,  excuse  him  from  entering  the  car,  and  using  his  authority 
to  stop  the  fight,  under  the  circumstances  as  established  by  the 
testimony? 

**  *  If  he  could  not  get  into  the  car  by  reason  of  the  crowd,  he 
has.  If  the  facts  satisfy  you  that  he  could  have  got  in  by  any 
reasonable  possibility,  it  was  his  duty  to  go,  and  to  use  every 
proper  means  to  stop  the  affray ;  and  to  say  that  he  might  have 
failed  to  stop  it  will  not  do  in  such  cases,  because  he  was  bound 
to  make  the  attempt.  The  law  does  not  hold  him  to  perform 
impossibilities,  but  it  does  hold  him  to  a  strict  performance  of  his 
duty,  or  to  show  a  reasonable  excuse  for  its  non-performance. 

"  '  If  all  is  done  that  reasonable  men  would  say  was  proper  and 
right  under  the  circumstances,  that  is  all  that  is  required,  but  less 
will  not  suffice.  * 

*  *  There  was  a  verdict  for  the  plaintiff  for  $2,250. 

**The  errors  assigned  were,  the  admission  of  the  evidence,  and 
the  charge  of  the  court  in  submitting  the  case  to  the  jury,  as 
stated  in  the  three  propositions." 

J.  H.  Hampton,  for  plaintiff  in  error. 

T.  M   Marshall,  for  defendant  in  error. 

Woodward,  Ch.  J.  —  The  action  is  for  an  injury  sustained 
by  the  plaintiff's  wife  whilst  she  was  a  passenger  in  the  cars  of 
the  defendants ;  and  what  is  peculiar  in  the  case  is  the  fact  that 
the  injury  was  not  occasioned  by  defective  machinery,  or  cars  or 
road,  or  by  anything  that  pertained  properly  to  their  business  as 
transporters,  but  was  caused  by  the  fighting  of  passengers  among 
themselves.  Drunken  and  quarrelsome  men  intruded  into  the 
ladies'  car  in  great  numbers  whilst  the  train  stopped  at  Beaver 
station,  and  in  the  disgraceful  fight  which  ensued  amongst  them, 
the  plaintiff's  arm  was  broken,  and  for  this  the  railroad  company 
is  sued.     Had  the  suit  been  against  the  riotous  men  who  did  the 
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mischief  the  right  of  recovery  would  have  been  undoubted,  for  it 
is  not  more  the  duty  of  the  railroad  companies  to  transport  their 
passengers  safely,  than  it  is  the  duty  of  passengers  to  behave  in 
a  quiet  and  orderly  manner.  This  is  a  duty  which  passengers 
owe  both  to  the  company  and  to  fellow-passengers,  and  when  one 
is  injured  by  neglect  of  this  duty  the  wrongdoer  should  respond 
in  damages.     But  in  such  a  case  is  the  company  liable? 

There  is  no  such  privity  between  the  company  and  the  dis- 
orderly passenger  as  to  make  them  liable  on  the  principle  of 
respondeat  superior.  The  only  gound  on  which  they  can  be 
charged  is  a  violation  of  the  contract  they  made  with  the  injured 
party.  They  undertook  to  carry  the  plaintiff  safely,  and  so  negli- 
gently performed  this  contract  that  she  was  injured.  This  is  the 
ground  of  her  action  —  it  can  rest  upon  no  other.  The  negli- 
gence of  the  company,  or  of  their  officers  in  charge  of  the  train, 
is  the  gist  of  the  action,  and  so  it  is  laid  in  the  declaration.  And 
this  question  of  negligence  was  submitted  to  the  jury  in  a  manner 
of  which  the  company  have  no  reason  to  complain.  The  only 
question  for  us  as  a  court  of  error,  therefore,  is  whether  the  case 
was,  upon  the  whole,  one  that  ought  to  have  been  submitted. 
The  manner  of  the  submission  having  been  unexceptionable,  was 
there  error  in  the  fact  of  submission? 

The  learned  judge  reduced  the  case  to  three  propositions.  He 
said  the  plaintiff  claims  to  recover  — 

1st.  Because  the  evidence  shows  that  the  conductor  did  not  do 
his  duty  at  Beaver  station,  by  allowing  improper  persons  to  get 
on  the  cars. 

2d.  Because  he  allowed  more  persons  than  was  proper  under 
the  circumstances  to  get  on  the  train,  and  to  remain  upon  it. 

3d.  That  he  did  not  do  what  he  could  and  ought  to  have  done 
to  put  a  stop  to  the  fighting  upon  the  train,  which  resulted  in  the 
plaintiff's  injury. 

As  to  the  first  of  the  above  propositions  the  judge  referred  the 
evidence  to  the  jury,  especially  with  a  view  to  the  question 
whether  the  disorderly  character  of  the  men  at  Beaver  station 
had  fallen  under  the  conductor's  observation  so  as  to  induce  a 
reasonable  man  to  apprehend  danger  to  the  safety  of  the 
passengers. 

The  evidence  on  this  point  was  conflicting,  but  it  must  be 
assumed  that  the  verdict  has  established  the  conclusion  that  the 
conductor  knew  that  drunken  men  were  getting  into  the  cars. 
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Let  it  be  granted  also  as  a  conclusion  of  law  that  a  conductor  is 
culpably  negligent  who  admits  drunken  and  quarrelsome  men  into 
a  passenger  car.     What  then? 

The  case  shows  that  an  agricultural  fair  was  in  progress  in  the 
vicinity  of  Beaver  station  —  that  an  excited  crowd  assembled  at 
the  station,  rushed  upon  the  cars  in  such  numbers  as  to  defy  the 
resisting  power  at  the  disposal  of  the  conductor,  and  that  the  man 
who  commenced  the  fight  sprung  upon  the  platform  of  the  hind- 
most car  after  they  were  in  motion. 

Of  what  consequence,  then,  was  the  fact  that  the  conductor 
knew  these  were  improper  passengers?  It  is  not  the  case  of  a 
voluntary  reception  of  such  passengers.  If  it  were,  there  would 
be  great  force  in  the  point,  for  more  improper  conduct  could 
scarcely  be  imagined  in  the  conductor  of  a  train  than  voluntarily 
to  receive  and  introduce  among  quiet  passengers,  and  particularly 
ladies,  a  mob  of  drunken  rowdies.  But  the  case  is  that  of  a  mob 
rushing  with  such  violence  and  in  such  numbers  upon  the  cars  as 
to  overwhelm  the  conductor  as  well  as  the  passengers. 

It  is  not  the  duty  of  railroad  companies  to  furnish  their  trains 
with  a  police  force  adequate  to  such  emergencies.  They  are 
bound  to  furnish  men  enough  for  the  ordinary  demands  of  trans- 
portation, but  they  are  not  bound  to  anticipate  or  provide  for 
such  an  unusual  occurrence  as  that  under  consideration. 

When  passengers  purchase  their  tickets  and  take  their  seats 
they  know  that  the  train  is  furnished  with  the  proper  hands  for 
the  conduct  of  the  train,  but  not  with  a  police  force  sufficient  to 
quell  mobs  by  the  wayside.  No  such  element  enters  into  the 
implied  contract.  It  is  one  of  the  incidental  risks  which  all  who 
travel  must  take  upon  themselves,  and  it  is  not  reasonable  that  a 
passenger  should  throw  it  upon  the  transporter. 

These  observations  are  equally  applicable  to  the  second  propo- 
sition. The  conductor  did  not  "allow"  improper  numbers,  no 
more  than  improper  characters,  to  get  upon  the  cars.  He  says 
he  took  no  fare  from  them,  and  in  no  manner  recognized  them  as 
passengers.  To  allow  undue  numbers  to  enter  a  car  is  a  great 
wrong,  almost  as  great  as  knowingly  to  introduce  persons  of 
improper  character,  and  in  a  suitable  case  we  would  not  hesitate 
to  chastise  the  practice  severely.  But  this  is  not  a  case  in  which 
the  conductor  had  any  volition  whatever  in  respect  either  of 
numbers  or  characters.  He  was  simply  overmastered,  and  the 
only  ground  upon  which  the  plaintiff  could  charge  negligence 
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upon  the  company  would  be  in  not  furnishing  the  conductor  with 
a  counter  force  sufficient  to  repel  the  intruders.  This  was  not 
the  ground  assumed  by  the  plaintiff,  and  it  would  scarcely  have 
been  maintainable  had  it  been  assumed. 

Taking  the  case  as  it  is  presented  in  the  evidence,  we  think  it 
was  error  for  the  court  to  submit  the  cause  to  the  jury  on  these 
two  grounds.  But  upon  the  third  ground  we  think  the  cause  was 
properly  submitted. 

If  the  conductor  did  not  do  all  he  could  to  stop  the  fighting, 
there  was  negligence.  Whilst  a  conductor  is  not  provided  with  a 
force  sufficient  to  resist  such  a  raid  as  was  made  upon  the  train  in 
this  instance,  he  has,  nevertheless,  large  powers  at  his  disposal, 
and  if  properly  used,  they  are  generally  sufficient  to  preserve 
order  within  the  cars,  and  to  expel  disturbers  of  the  peace. 
His  official  character  and  position  are  a  power.  Then  he  may 
stop  the  train  and  call  to  his  assistance  the  engineer,  the  fireman, 
all  the  brakesmen,  and  such  passengers  as  are  willing  to  lend  a 
helping  hand,  and  it  must  be  a  very  formidable  mob  indeed,  more 
formidable  than  we  have  reason  to  believe  had  obtruded  into 
these  cars,  that  can  resist  such  a  force.  Until  at  least  he  has  put 
forth  the  forces  at  his  disposal,  no  conductor  has  a  right  to 
abandon  the  scene  of  conflict.  To  keep  his  train  in  motion  and 
busy  himself  with  collecting  fares  in  forward  cars  whilst  a  general 
fight  was  raging  in  the  rearmost  car,  where  the  lady  passengers 
bad  been  placed,  was  to  fall  far  short  of  his  duty.  Nor  did  his 
exhortation  to  the  passengers  to  throw  the  fighters  out  come  up 
to  the  demands  of  the  hour.  He  should  have  led  the  way,  and 
no  doubt  passengers  and  hands  would  have  followed  his  lead. 
He  should  have  stopped  the  train,  and  hewed  a  passage  through 
the  intrusive  mass  until  he  had  expelled  the  rioters,  or  have 
demonstrated,  by  an  earnest  experiment  that  the  undertaking 
was  impossible. 

Such  are  the  impressions  which  this  novel  case  has  made  upon 
our  minds.  We  think  there  was  error  in  submitting  the  case  upon 
the  first  two  propositions,  but  none  in  submitting  it  on  the  third, 
and  if  the  record  showed  that  the  jury  decided  it  upon  this  latter 
ground  the  judgment  could  be  affirmed.  But,  inasmuch  as  the 
error  we  find  upon  the  record  may  have  infected  the  verdict, 
the  judgment  must  be  reversed,  and  a  venire  facias  de  novo 
awarded. 
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BOY  FORCIBLY  PUT  OFF  STREET  CAR  BY  DRIVER  AND 
RUN  OVER  — RAILROAD  COMPANY  LIABLE.  —In  an  action 
for  damages  for  injuries  to  plaintiff's  son,  a  young  boy,  it  appeared 
that  the  boy  got  upon  one  of  defendant's  street  cars  while  the 
driver,  who  also  acted  as  conductor,  was  inside  the  car  collecting 
fares.  When  he  saw  the  boy  the  driver  went  out  on  the  platform 
and  struck  the  boy  with  an  iron  rod,  knocking  him  off  the  car,  and 
the  car  wheels  ran  over  his  feet,  the  injuries  resulting  in  amputation 
of  several  of  his  toes.  Held^  that  for  a  wilful  and  wanton  trespass 
committed  by  its  car  driver  the  railroad  company  was  not  liable,  but 
for  the  negligent  and  reckless  driving  of  the  car  over  the  boy  the 
company  was  liable.  Judgment  for  plaintiff  for  $525.  On  an 
action  brought  by  the  boy,  by  his  next  friend,  for  damages  for  the 
same  injury,  judgment  for  $5,216.66  was  affirmed.  Supreme  Courts 
Pennsylvania,  1871^1873.  PITTSBURG,  ALLEGHENY  AND  MAN- 
CHESTER  PASSENGER  RAILWAY  CO.  V.  DONAHUE,  70  Pa. 
St.  119. 

PITTSBURG  AND  GONNELLSVILLE  RAILROAD 

COMPANY  V.  PILLOW. 

Supreme  Court,  Pennsylvania,  18J4. 
[Reported  in  76  Pa.  St.  510.] 

FIGHT  ON  TRAIN  —  PASSENGER  INJURED  —  RAILROAD  COMPANY 
LIABLE.  —  In  an  action  to  recover  damages  for  injuries  sustained  by  a 
passenger,  due  to  alleged  negligence  of  defendant's  servants  in  not  sup- 
pressing a  fight  upon  one  of  their  cars,  the  railroad  company  was  held  liable 
for  failure  of  its  conductor  to  exercise  care  in  guarding  passengers  from 
violence. 

Error  to  the  Court  of  Common  Pleas  of  Allegheny  County, 
of  October  and  November  Term,  1874,  No.  75.  Judgment 
affirmed. 

"The  circumstances  of  the  case,  as  alleged  by  the  plaintiff, 
appear  by  his  testimony. 

"  He  said  that  he  took  a  seat  at  Broadford  station,  on  the  Mount 
Pleasant  Branch  Railroad,  in  the  evening  of  the  27th  of  February, 

1873- 
"The  conductor  pulled  the  train  out  from  the  Broadford  station 

on  to  what  was  known  as  the  Y  at  Broadford ;  the  train  consisted 

of  one  passenger  car  and  one  baggage  car  when  it  left  the  station 
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and  went  on  the  Y.     After  pulling  out  on  the  Y,  the  locomotive 
was  cut  loose  and  went  up  the  track  some  distance,  and  went  to 
work  drilling  out  freight  cars  on  the  side  track.     I  was  aboard 
this  passenger  car,  sitting  on  the  right-hand  side  of  the  car,  about 
the  middle  of  the  car,  perhaps  one  seat  back  of  the  middle,  as 
near  as  I  can  remember.     I  was  in  a  seat  by  myself.     I  sat  there 
some  time,  watching  the  process  of  drilling  cars  on  this  side  track. 
During  that  time,  or  about  the  time,  after  they  had  been  drilling 
some  time,  getting  out  freight  cars,  my  attention  was  attracted 
to  a  row  or  fuss  back  of  me  at  the  back  end  of  the  car.     I  turned 
around  in  my  seat,  with  my  back  towards  the  window,  and  looked 
back  at  the  fight,  which  was  between  an  Irishman  (I  afterwards 
learned)  and  five  young  negroes  —  young  men  of  perhaps  twenty- 
one  years  of  age ;  they  were  fussing  together,  using  profane  lan- 
guage, and  jostling  each  other  against  the  seats.     Four  of  those 
colored  men  sat  down,  and  one  of  them  (the  fifth)  continued  the 
fracas  on  the  opposite  side  of  the  car  from  me,  among  the  seats. 
During  the  fuss  among  the  seats  the  freight  cars  were  brought 
back  and  attached  to  the  train,  and  the  train  immediately  started. 
About  the  time  that  the  train  started,  they  got  to  striking  at  each 
other,  and  cursing  and  swearing,  and  came  out  into  the  aisle. 
The  white  man  stripped  for  a  fight,  took  off  his  hat  and  coat ;  he 
was  cleaned  off  all  but  his  shirt  and  pants ;  he  may  have  had  his 
vest  on,  but  he  was  certainly  in  his  shirt  sleeves,  and  his  sleeves 
shoved  up.     He  was  standing  with  his  back  towards  the  car  door. 
The  conductor  came  in  the  front  end  of  the  car,  and  commenced 
collecting  fare  from  all  the  passengers,  and  he  came  down  along 
the  aisle.     This  white  man  and  negro  were  standing  up  in  the 
aisle  fighting,  cursing  and  swearing  and  fighting  at  each  other; 
the  colored  man  kept  his  coat  on.     The  conductor  came  along 
down  the  aisle  lifting  the  fare.     I  sat  watching  the  conductor, 
and  at  the  same  time  watching  the  fight,  and  wondering  why  it 
was  not  stopped  or  interfered  with.     As  he  was  lifting  the  tickets 
from  the  various  passengers,  he  would  direct  his  eye  back  towards 
the  fuss,  as  if  he  was  watching  it.     Just  as  the  conductor  got 
opposite  to  me,  I  reached  into  my  pocket,  took  out  my  pocket- 
book,  and  was  in  the  act  of  getting  my  ticket,  sitting  with  my 
back  to  the  window,  when  some  one  of  the  party  said,  'You  have 
got  a  pistol,  have  you?    You  are  going  to  shoot! '     I  raised  my 
head  and  looked  back,  and  that  instant  I  was  struck  with  a  piece 
Vol.  VIII  — 59 
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of  glass.  I  jumped  to  my  feet  and  said,  *My  God,  men,  how  is 
this?  That  negro  has  put  my  eye  out ! '  or  some  expression  to  that 
amount.  As  I  was  struck,  the  train  was  just  stopping  at  Morgan 
station.  It  raised  a  tremendous  commotion  in  the  car.  Some 
yelled  to  shoot  the  negro,  and  some  to  kill  him ;  some  one  thing 
and  some  another.  The  conductor  was  just  lifting  the  fare  in  the 
seat  opposite  me  at  the  time.  There  was  a  large  man  sitting  in 
the  seat  in  front  of  me.  The  colored  man  bounded  off  the  car 
and  left.  The  man  that  sat  immediately  in  front  of  me  was 
threatening  the  conductor  with  violence  for  permitting  such 
rowdies  aboard  the  train.  I  remarked  to  the  man  that  the  thing 
was  done,  the  row  was  over,  and  to  keep  quiet." 

"He  testified  that  there  was  much  boisterous  and  disorderly 
conduct  in  the  car,  both  before  and  after  he  was  struck ;  also  as 
to  the  extent  of  the  injury,  his  suffering,  etc. 

"Another  witness  testified  as  to  the  noise  of  quarreling  amongst 
the  persons  in  the  back  part  of  the  car,  that  it  was  going  on  when 
the  conductor  came  in  whilst  he  was  taking  the  tickets;  that  as 
he  passed  along  he  occasionally  looked  back,  but  did  not  interfere ; 
when  he  came  to  the  witness  to  take  his  ticket  witness  said  to 
him,  *  Why  don't  you  put  that  negro  off? '  The  conductor  said 
he  was  not  going  to  interfere  and  have  his  nose  broke.  A  short 
time  after  that  the  bottle  was  thrown;  the  conductor  might  have 
had  time  to  walk  down.  The  talking  was  about  fighting,  and 
drunken  talk. 

"There  was  other  evidence  detailing  the  occurrences  with 
greater  or  less  particularity ;  all  tending  to  show  that  the  persons 
making  the  disturbance  were  intoxicated  and  that  there  was  much 
noise. 

"The  defendants  gave  evidence  tending  to  show  that  the  con- 
ductor, as  soon  as  he  could  after  he  came  into  the  car,  endeavored 
to  stop  the  disturbance  and  that  the  bottle  was  thrown  before  he 
could  reach  the  persons  who  were  making  the  disturbance. 

"The  plaintiff's  points  were: 

"  I.  If  the  injury  received  by  plaintiff  was  without  fault  on  his 
part,  the  law  presumes  it  to  have  resulted  from  the  negligence  of 
the  defendants  through  their  employees,  which  presumption  can- 
not be  overthrown  but  by  proof  that  the  employees  exercised  the 
utmost  degree  of  diligence  and  care,  and  that  the  injury  was  the 
result  of  inevitable  accident  or  irresistible  force. 

"2.  The  slightest  neglect  on  the  part  of  a  conductor,  resulting 
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in  injury  to  a  passenger,  without  fault  on  his  part,  will  render  the 
company  liable. 

"3.  The  conductor  of  a  passenger  train  is  bound  to  exercise 
the  utmost  vigilance  and  care  in  guarding  passengers  from  vio- 
lence. In  case  of  angry,  threatening  language  he  should  not  wait 
^  for  the  overt  act  of  violence,  but  should  put  the  disorderly  person 
out  at  once :  and  if  he  fail  to  do  so,  or  to  make  the  eiTort,  and  an 
innocent  passenger  is  injured  in  the  ensuing  fight,  the  company 
will  be  liable. 

"The  answers  of  the  court  to  the  plaintiff's  points  were  as 
follows : 

"We  answer  the  first  and  second  points  of  the  plaintiff  as 
follows: 

"The  jury  must  be  satisfied,  from  the  weight  of  the  evidence, 
that  the  negligence  of  the  defendants*  servant,  the  conductor, 
caused  or  contributed  to  the  injury  the  plaintiff  received. 

"If  you  believe  that  the  conductor  had  notice  of  the  fight,  or 
that  there  was  a  disturbance  of  the  peace  taking  place,  or  immi- 
nent, it  was  his  duty  to  act  promptly,  and  do  all  in  his  power  to 
prevent  or  quell  the  disturbance  at  once.  If  he  neglected  to  do 
this,  and  the  plaintiff  was  injured  thereby,  the  plaintiff  can  recover. 
The  third  point  is  affirmed. 

The  defendants'  first  point,  which  was  refused,  was : 
"*The  plaintiff    has  not  made  out  a  case  entitling  him  to 
recover,  and  that  their  verdict  should  be  for  the  defendants. ' 
''The  verdict  was  for  the  plaintiff  for  $3,300. 
"The  defendant  removed  the  record  to  the  Supreme  Court  by 
writ  of  error.     They  assigned  for  error : 
"i.  Refusing  their  first  point. 
"2-4.  The  answers  to  the  plaintiff's  points." 
G.  Shiras,  Jr.,  for  plaintiffs  in  error. 

Gordon,  J.  —  Upon  a  careful  examination  of  the  plaintiff's 
points  we  find  them  supported  by  the  most  ample  authority,  and 
hence  conclude  that  the  rulings  of  the  court  upon  those  points 
are  throughout  correct.     In  the  case  of  Meier  v.  The  Pennsyl- 
vania Railroad  Co.,  14  P.  F.  Smith,  225,  Justice  Agnew  quotes 
approvingly  the  language  of  Judge  Bell,  in  Laing  v.  Colder,  8 
Barr.  482,  wherein  he  says,  speaking  of  the  duties  which  common 
oarriers  owe  to  the  passengers  whom  they  carry:     "But  though, 
in    legal  contemplation,  they  do  not  warrant  the  absolute  safety 
0/  their  passengers,  they  are  bound  to  the  exercise  of  the  utmost 
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degree  of  diligence  and  care.  The  slightest  neglect  against  which 
human  prudence  or  foresight  may  guard,  and  by  which  hurt  or 
loss  is  occasioned,  will  render  them  liable  in  damages."  It  is 
said  further  in  the  same  case:  '*  Prima  facie,  where  a  passenger, 
being  carried  on  a  train,  is  injured  without  fault  of  his  own,  there 
is  a  legal  presumption  of  negligence,  casting  upon  the  carriers  the 
onus  of  disproving  it." 

"This  is  the  rule  when  the  injury  is  caused  by  a  defect  in  the 
road,  cars  or  machinery,  or  by  a  want  of  diligence  or  care  in 
those  employed,  or  by  any  other  thing  which  the  company  can 
and  ought  to  control,  as  a  part  of  its  duty  to  carry  passengers 
safely,  but  this  rule  of  evidence  is  not  conclusive.  The  carrier 
may  rebut  the  presumption,  and  relieve  himself  from  responsi- 
bility, by  showing  that  the  injury  arose  from  an  accident  which 
the  utmost  skilly  foresight  and  diligence  could  not  prevent ^ 

We  cannot  perceive  the  force  of  the  argument  of  the  counsel 
for  the  plaintiff  in  error,  wherein  he  endeavors  to  raise  a  distinc- 
tion between  accidents  arising  from  negligence  in  the  equipment 
or  management  of  the  train,  and  those  arising  from  the  miscon- 
duct of  passengers  upon  it.  If  the  employees  of  the  road  had  no 
control  or  power  over  passengers,  this  argument  would  be  sound. 
But  they  have  such  power,  and  they  are  just  as  responsible  for  its 
proper  exercise  as  they  are  for  the  proper  running  of  the  train. 
That  it  should  be  so  is  most  fully  and  forcibly  exemplified  in  the 
present  case. 

The  plaintiff  lost  his  eye  through  the  quarrel  of  a  couple  of 
drunken  men,  who  should  not  have  been  permitted  aboard  the 
cars,  or  if  so  permitted,  should  have  been  so  guarded  or  separated 
from  the  sober  and  orderly  part  of  the  passengers  that  no  injury 
could  have  resulted  from  their  brawls.  The  duties  and  powers 
of  conductors  are  very  clearly  pointed  out  by  Justice  Woodward 
in  the  case  of  The  Railroad  Co.  v.  Hinds,  3  P.  F.  Smith,  512  (i), 
in  which  he  says:  "They  may  stop  their  trains  and  call  to  their 
assistance,  for  the  purpose  of  suppressing  riotous  conduct  on 
board  thereof,  not  only  all  the  employees,  but  also  all  passengers 
that  are  willing  to  lend  a  helping  hand,  and  until  the  utmost 
effort  has  been  made  for  that  purpose,  the  responsibility  of  the 
company  which  they  represent,  for  damage  sustained  by  orderly 
passengers,  remains."  We  have  a  similar  ruling  in  the  case  of 
Flint  z/.  Norwich  and  New  York  Transportation  Co.,  34  Coon. 

I.  Reported  in  this  volume,  page  602,  ante. 
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554  (i),  in  which  it  is  held  that  it  is  the  duty  of  passenger  carriers 
to  repress  all  disorderly  and  indecent  conduct  in  their  cars,  and 
that  persons  guilty  of  rude  or  profane  conduct  should  be  at  once 
expelled. 

Such  is  the  doctrine  of  the  books.  It  is  wise  and  good,  and 
necessary  for  the  protection  and  comfort  of  those  who  travel  upon 
our  railway  lines,  and  who,  from  the  very  character  of  the  means 
used  for  their  transportation,  are,  during  such  transportation, 
almost  wholly  dependent  upon  the  railway  officers  for  their  safety 
and  well-being. 

Judgment  affirmed. 


PENNSYLVANIA  COMPANY  v.  TOOMEY. 

Supreme  Courts  Pennsylvania^  ^^79^ 

[Reported  in  91  Pa.  St.  256.] 

FORCIBLE  EJECTION  FROM  PLATFORM  OF  TRAIN  —  CONDUCTOR. 
—  In  an  action  to  recover  damages  for  forcible  ejection  from  the  platform 
of  a  railroad  car  it  was  held  that  a  railroad  company  is  liable  for  its  con- 
ductor*s  carelessness  and  neglect  of  duty  in  the  course  of  his  employment, 
but  for  his  malicious  acts  it  is  not  liable. 

Error  to  the  Court  of  Common  Pleas,  No.  i,  of  Allegheny 
County,  of  October  and  November  Term,  1879,  No.  116.  Judg- 
ment  reversed. 

"Case  by  John  Toomey  against  the  Pennsylvania  Company, 
operating  the  Pittsburgh  and  Cleveland  Railroad,  and  Lyman 
Householder,  a  conductor  on  the  railroad  of  said  company,  to 
recover  damages  for  injuries  alleged  to  have  been  received  by 
having  been  pushed  from  a  train  of  said  company,  while  in 
motion,  by  said  conductor.  The  facts  are  stated  in  the  opinion 
of  this  court.  The  verdict  was  for  the  plaintiff  for  $500.  The 
defendant  took  this  writ." 

Hampton  &  Dalzell,  for  plaintiff  in  error. 

A.  M.  Watson,  for  defendant  in  error. 

Mercur,  J.  —  This  was  an  action  on  the  case  against  the 
plaintiff  in  error,  and  Householder,  the  conductor  of  the  train, 
for  forcibly  ejecting  the  defendant  in  error  from  the  platform  of 
a,    passenger  car  of  the  company.     After  the  latter  closed   his 


I.  The  Flint  Case  is  reported  in  this  volume,  page  104,  ante. 
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evidence,  the  counsel  for  the  defendants  below  moved  for  judg- 
ment of  nonsuit.  The  court  granted  the  nonsuit  as  to  House- 
holder, but  refused  it  as  to  the  railroad  company. 

We  see  no  error  in  the  first  assignment.  Under  the  conflicting 
evidence  it  was  right  to  submit  the  case  to  the  jury  under  proper 
instructions. 

The  alleged  error  arises  under  the  second  assignment  in  answer 
to  the  fifth  point  submitted  by  the  defendant  in  error.  The 
court  was  requested,  inter  alia,  to  charge  the  jury  that  if  Toomey 
was  ejected  at  the  time  and  place  in  question  by  Householder, 
the  conductor  of  the  train,  carelessly,  wilfully  or  maliciously,  using 
more  force  than  was  required,  and  while  the  train  was  in  motion, 
and  not  at  a  station  or  some  safe  place,  "whereby  he  received 
bodily  harm  and  permanent  injury,  they  might  award  such  dam- 
ages as  under  the  evidence  they  found  he  had  sustained.'*  In 
answer  to  this  point  the  learned  judge  said :  "We  think  the  term 
'malicious'  undesirable  in  this  point,  because  it  might  very  well 
be  that  if  Householder  was  guilty  of  malice  in  putting  the  plain- 
tiff off,  it  would  make  it  such  a  wilful  thing  on  his  part  that  the 
principal  would  not  be  responsible  for  it  at  all.  That  is,  if  it  was 
his  design  to  injure  the  plaintiff,  and  he  does  the  act  with  that 
design,  maliciously,  then  under  certain  circumstances,  his 
employer  would  not  be  liable  for  his  act  at  all.  I  do  not  think 
that  is  this  case,  however.  The  defendant  company  is  liable  for 
the  conductor's  carelessness  and  neglect  of  duty  in  the  course  of 
his  employment,  and  only  that.  If  he  chooses  to  go  outside  of 
his  employment  and  commit  a  wilful,  deliberate  and  intended 
'  injury  to  this  plaintiff,  without  any  regard  to  what  he  was  engaged 
at,  the  employer  would  not  be  liable.  So  I  do  not  think  the  word 
'malicious'  is  desirable  in  the  point,  because  it  goes  beyond  what 
the  facts  in  the  case  would  warrant,  and  in  a  certain  sense  would 
prevent  the  plaintiff  from  recovering  from  the  railroad  company. 
If  there  was  anything  in  the  case  presented  by  the  plaintiff  to 
show  malice,  then  it  would  be  a  question  for  you  to  consider 
whether  it  was  the  wilful  and  intended  design  of  this  man  to 
injure  the  plaintiff,  apart  from  the  necessity  of  getting  him  off  the 
train.  If  he  did  this  wilfully,  and  designedly  hurt  the  plaintiff, 
the  plaintiff  could  not  recover  from  the  company,  because  the 
company  is  not  responsible  for  anything  more  than  the  neglect  of 
duty  of  the  conductor  in  the  course  of  his  employment.  If  he 
chooses  to  go  outside  of  his  employment,  then  he  is  not  the 
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agent  of  the  company  at  all,  and  the  principal  cannot  be  held 
responsible."  Justice  to  the  court  required  that  we  should  state 
this  whole  answer. 

The  plaintiff  in  error  does  not  complain  of  the  judge's  declara- 
tion of  the  law,  for  what  acts  of  the  conductor  the  company  would 
be  liable,  and  for  what  not  be  liable.  The  complaint  is  that  he  did 
not  submit  to  the  jury  to  find  whether,  under  the  law  as  he 
declared  it,  the  act  of  the  conductor  was  of  such  a  character  that 
the  company  was  not  liable  therefor.  In  view  of  the  opinion 
expressed  by  the  court  as  to  the  effect  of  "malicious"  conduct  of 
the  conductor,  it  may  not  have  been  "desirable"  by  the  defend- 
ant in  error  to  have  had  it  submitted  to  the  jur\%  although  his  writ- 
ten point  did  ask  for  it ;  yet  to  the  plaintiff  in  error  it  was  very 
desirable.  The  point  having  been  presented,  it  matters  not  by 
which  party,  the  court  was  under  obligation  to  answer  it,  although 
the  effect  of  the  answer  may  have  been  such  as  would  prevent  a 
recovery  "from  the  railroad  company."  If  such  would  have  been 
the  proper  effect  of  a  correct  answer  the  company  was  entitled  to 
all  the  protection  resulting  therefrom.  Although  the  learned 
judge  stated  twice  that  the  word  "malicious"  was  not  desirable 
in  the  point,  yet,  nevertheless,  it  was  there,  and  the  court  was 
substantially  requested  to  instruct  the  jury  to  find  whether  the 
conductor  acted  maliciously  in  doing  the  act  which  caused  the 
injury.  Instead  of  submitting  this  question  the  judge  said,  "I 
do  not  think  that  is  in  this  case;  **  and  again,  "it  goes  beyond 
what  the  facts  in  this  case  would  warrant."  If,  then,  there  was 
evidence  suflScient  to  have  justified  a  finding  that  the  conductor 
committed  the  act  in  a  wanton,  wilful  and  malicious  manner, 
there  was  error  in  the  answer.  What  was  the  evidence?  It 
appears  that  a  train  of  empty  passenger  cars  was  being  moved 
from  Manchester  to  the  Union  depot,  a  distance  of  some  two  or 
three  miles.  It  was  before  daylight  in  the  morning.  The  cars 
were  locked.  The  defendant  in  error  was  in  the  employ  of  the 
company  as  a  laborer  near  the  Union  depot.  About  the  time 
the  train  was  passing  from  the  Manchester  yard  onto  the  main 
track,  and  without  the  knowledge  of  the  conductor,  he  got  on  the 
front  car  and  sat  down  on  the  platform.  He  testified  that  the 
conductor  came  out  of  the  car  and  said  to  him  "You  get  off  here; 
what  took  you  on  this  train?"  Toomey  answered  that  he  was 
going  up  to  the  Union  depot  to  work  on  the  track.  The  con- 
ductor replied,  "I  don't  care;  you  will  have  to  get  off  the  train." 
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Toomey  said  to  him  the  train  was  going  too  fast  to  get  off.  The 
conductor  answered,  **Well,  you  have  to  get  off/*  following  it  by 
an  oath  and  the  peremptory  order  "Get  off. "  Toomey  again  said 
he  could  not,  as  it  was  going  too  fast.  The  conductor  repeated 
his  profane  language,  and  that  he  "had  got  to  get  off,"  and  then 
"he  just  took  hold  of  me  by  this  arm,  and  lifted  me  off  my  feet, 
and  pushed  me  right  off." 

Each  morning  a  train  of  cars  was  passed  from  its  place  of  storage 
to  the  Union  depot.  There  it  would  take  its  departure  as  a  train 
for  the  carrying  of  passengers.  Toomey  testified  that  although 
while  thus  moving  towards  the  Union  depot,  it  was  an  empty 
train  on  which  no  fare  was  collected,  yet  "every  morning  it  would 
be  full  of  men  who  jumped  on  the  cars."  He  further  testified 
that  when  he  was  pushed  off,  the  train  was  running  about  eight 
miles  an  hour;  that  it  was  so  dark  he  could  not  see  where  he  was 
going,  and  he  fell  on  a  pile  of  cinders  sustaining  grievous  injury. 
It  is  true  his  evidence  in  many  respects  is  contradicted  by  the 
conductor;  yet  the  question  of  veracity  between  them,  and  the 
accuracy  of  memory  was  for  the  jury,  and  not  for  the  court  to 
decide.  The  circumstances  under  which  the  defendant  in  error 
was  on  the  car,  the  speed  at  which  it  was  running,  the  darkness 
of  the  morning,  and  the  force  and  violence  with  which  he  was 
removed,  should  all  be  considered  in  arriving  at  a  correct  con- 
clusion. If  the  conductor  was  at  the  time  acting  in  the  line  of  his 
duty  and  within  the  scope  of  his  employment  in  putting  Toomey 
off,  under  all  the  existing  circumstances,  the  company  is  liable  for 
that  act  of  the  conductor,  although  he  may  have  done  it  in  a 
careless,  negligent  or  reckless  manner ;  but  for  his  unauthorized, 
wilful  and  wanton  or  malicious  trespass,  the  company  is  not  liable. 
Philadelphia,  Germantown  and  Norristown  R.  R.  Co.  v.  Wilt,  4 
Whart.  143 ;  Passenger  Railway  Co.  v.  Donahue,  20  P.  F.  Smith, 
119(1).  There  was  sufficient  evidence  of  malicious  conduct  of 
the  conductor  to  have  submitted  it  to  the  jury,  and  the  second 
assignment  is  sustained. 

Judgment  reversed  and  venire  facias  de  ^^^z^^  awarded. 

z.  See  abstract  of  this  case  in  this  volume,  page  608,  anU. 
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LAIRD  V.  PITTSBURG  TRACTION  COMPANY. 

Supreme  Caurty  Pennsylvaniay  iSpj, 
[Reported  in  i66  Pa.  St.  4.] 

EJECTION  FROM  STREET  CAR  —  REFUSAL  OF  CONDUCTOR  TO 
ACCEPT  TRANSFER  TICKET.  —  Where  plaintiff  made  a  timely  request 
of  the  conductor  of  one  of  defendant's  street  cars  for  a  transfer  ticket,  hut 
it  was  not  given  to  him  until  he  was  in  the  act  of  leaving  the  car,  and  when 
received  it  was  punched  at  two  different  time  marks,  7:30  a.  m.  and  9  a. 
M.,  and  on  presenting  it  to  the  conductor  of  the  car  to  which  he  had  trans- 
ferred the  conductor  refused  to  accept  it  on  the  ground  that  it  was  two 
hours  old,  and  ejected  the  plaintiff  on  his  refusal  to  pay  fare,  although 
plaintiff  told  him  that  the  ticket  was  given  him  at  nine  o'clock,  just  before 
getting  into  the  car,  it  was  held  that  defendant  was  liable  in  damages  for 
the  unlawful  ejection  of  plaintiff  from  its  street  car  (i). 


I.  Among  other  actions  relating  to 
Assaults  Upon  and  Ejections  of  Pas- 
sengers, ETC.,  in  Pennsylvania,  are  the 
following: 

West  Chester  and  Philadelphia  R. 
R.  Co.  V,  Miles  (1867),  55  Pa.  St.  209 
/ejection  of  colored  woman  from  car 
for  refusal  to  obey  rule  requiring  col- 
ored persons  to  sit  in  part  of  car  other 
than  that  in  which  plaintiff  was  seated; 
action  arose  before  passage  of  Act  of 
1867,  declaring  it  an  offense  for  rail- 
road companies  to  make  any  distinc- 
tion between  passengers  on  account  of 
race  or  color;  rule  held  not  unreason- 
able; judgment  for  plaintiff  for  $5  re- 
versed). 

Vankirk  v.  Pennsylvania  R.  R.  Co. 
(1874),  76  Pa.  St.  66  (ejection  from 
train;  taking  up  ticket  and  refusing 
passage;  put  off  train  at  place  remote 
from  shelter,  in  a  storm;  judgment  for 
defendant  reversed,  as  case  should 
have  gone  to  jury). 

Lake  Shore  and  Michigan  South- 
ern R'v  Co.  V.  Greenwood  (1875),  79  Pa. 
St.  373  (ejection  from  freight  train  at 
distance  from  station;  reasonable  rule 
that  passengers  will  not  be  carried  on 
way  trains  unless  provided  with  tick- 
ets;   notice  of  rule  at  station  houses 


held  not  sufficient;  judgment  for  plain- 
tiff for  $125  affirmed). 

Allegheny  Valley  Railroad  v.  Mc- 
Lain  (1879),  91  Pa.  St.  442  (ejection 
from  train;  refusal  by  conductor  to 
accept  ticket;  held  that  to  maintain 
trespass  i/i  et  armis  against  the  em- 
ployer it  must  appear  that  the  particu- 
lar injury  or  act  of  trespass  was  done 
by  his  command  or  with  his  assent; 
judgment  for  plaintiff  reversed). 

Sleeper  v.  Pennsylvania  R.  R.  Co. 
(1882),  100  Pa.  St.  259  (ejection  from 
train;  refusal  to  accept  ticket  pur- 
chased of  '*  scalper  "  in  another  State; 
held  sale  of  ticket  was  lawful;  judg- 
ment of  nonsuit  reversed). 

Pennsylvania  R.  R.  Co.  v.  Spicker 
(1884),  105  Pa.  St.  142  (ejection  from 
train;  refusal  to  accept  return  coupons 
tendered  more  than  two  years  after 
ticket  had  been  sold;  refusal  to  pay 
fare;  judgment  for  plaintiff  for  $5,000 
affirmed). 

Baltimore  and  Ohio  R.  R.  Co.  v. 
Bambrey  (Pa.  1888),  16  Atl.  Rep.  67 
(ejection  from  train;  mistake  of  con- 
ductor in  giving  ticket;  refusal  by 
another  conductor  to  receive  same; 
judgment  for  plaintiff  for  $1,500  af- 
firmed). 
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Trespass  for  ejection  of  passenger.  The  facts  appear  in  the 
opinion.    Judgment  affirmed. 

Defendant's  points  were,  among  others,  as  follows: 

"  1st.  If  plaintiff  is  entitled  to  recover  at  all  in  this  action  he  is 
only  entitled  to  recover  damages  for  the  trouble  and  inconvenience 
caused  him  by  the  delay  in  being  put  off  the  cable  car  at  Craig 
street,  and  the  additional  expense  necessary  to  complete  his 
journey  into  the  city  of  Pittsburgh."     Refused. 

"3d.  Plaintiff  cannot  recover  under  the  evidence  and  pleadings 
in  this  case,  and  the  verdict  must  be  for  the  defendants/' 
Refused. 

Verdict  and  judgment  for  plaintiff  for  $143. 

Errors  assigned  were  the  above  instructions. 


Reese  v,  Pennsylvania  R.  R.  Co. 
(i8qo),  131  Pa.  St.  422  (ejection  from 
train  for  refusal  to  pay  extra  fare  de- 
manded on  train;  regulation  of  railroad 
charging  extra  fare  on  train  to  persons 
not  provided  with  tickets  reasonable; 
judgment  for  plaintiff  for  (250  re- 
versed). 

Ham  v.  Delaware  and  Hudson 
Canal  Co.  (1891).  142  Pa.  St.  617 
(person  ejected  from  train  walking 
along  track  and  subsequently  struck 
by  engine,  sustaining  injuries  from 
which  he  died;  failure  to  exercise 
reasonable  care  to  get  ofif  track  is  such 
negligence  as  will  bar  action  for  in- 
jury sustained  by  being  struck  by  train ; 
person  refusing  to  produce  ticket  or 
pay  fare  may  be  ejected,  but  not  if 
fare  is  tendered  before  train  is  stopped; 
judgment  for  plaintiff  reversed). 

Barre  v.  Reading  City  Passenger 
Railway  (1893)  155  Pa.  St.  170  (driver 
of  street  car  beating  girl  eleven  years 
old  with  whip  and  pushing  her  ofif 
platform  upon  which  she  had  climbed 
while  car  was  in  motion;  child  falling 
under  car  and  run  over;  judgment  for 
$4,000  affirmed). 

Scanlon  v.  Suter  (1893),  158  Pa.  St. 
275  (altercation  on  ferryboat  between 
ferryman  and  Scanlon,  plaintiff's  hus- 
band, resulting  in  upsetting  of  boat 
and  drowning  of  Scanlon;  held,  defend- 


ant not  liable,  as  the  act  of  the  ferry- 
man was  the  result  of  a  quarrel  com- 
mitted outside  the  line  of  his  duty: 
judgment  of  nonsuit  affirmed). 

DuGGAN  V.  Baltimore  and  Ohio  R. 
R.  Co.  (1893),  159  Pa.  St.  248  (trespass 
for  arrest  and  removal  from  railroad 
train;  telegram  sent  by  railroad  de- 
tective to  conductor  of  train  to  have 
two  men  arrested  at  a  certain  station; 
police  officers  summoned,  and  con- 
ductor pointed  out  plaintiff  as  one  of 
the  men  to  be  arrested ;  police  removed 
plaintiff,  although  he  was  not  the  per- 
son intended  by  the  telegram;  ques- 
tion whether  conductor  acted  in 
performance  of  his  duty  proper  for 
jury;  plaintiff  recovered  nominal  dam- 
ages, $25,  from  which  judgment  he 
appealed ;  j  udgment  reversed ;  defend- 
ant's appeal  from  same  judgment  dis- 
missed). 

McMillan  v.  Federal  Street  and 
Pleasant  Valley  Passenger  R*y  Co- 
(1896),  172  Pa.  St.  523  (ejection  from 
street  car  of  passenger  who  refused  to 
go  inside  car  when  requested  by  the 
conductor,  it  being  against  rules  to 
stand  on  platform  when  there  was 
room  inside  of  car;  passenger  attempt- 
ing to  board  again,  but  prevented  by 
conductor;  judgment  for  plaintiff  for 
$370  83  reversed). 
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George  C.  Wilson  (Wm.  D.  Evans  with  him),  for  appellant. 

Willis  F.  McCook,  for  appellee. 

Sterrett,  Ch«  J.  —  In  view  of  the  undisputed  facts  and  cir- 
cumstances of  this  case,  the  ejection  of  plaintiff  from  defendant 
company's  car  was  an  inexcusable  trespass.  There  was  therefore 
no  error  in  refusing  to  withdraw  the  case  from  the  jury  and  direct 
a  verdict  for  the  defendants ;  nor  was  there  any  error  in  refusing  to 
charge:  "That  if  plaintiff  is  entitled  to  recover  at  all  in  this 
action,  he  is  only  entitled  to  recover  damages  for  the  trouble  and 
inconvenience  caused  him  by  the  delay  in  being  put  off  the  cable 
car  at  Craig  street,  and  the  additional  expense  necessary  to  com- 
plete his  journey  into  the  city  of  Pittsburg."  To  sanction  such  a 
measure  of  damages,  as  is  suggested  in  this  point,  would  tend  to 
encourage  rather  than  prevent  the  commission  of  indignities  to 
which  no  well  behaved  passenger  in  a  public  conveyance  should 
be  subjected. 

Having  paid  his  fare  on  the  electric  car,  plaintiff,  on  leaving  the 
same  at  the  corner  of  Penn  and  Highland  avenues,  within  two  or 
three  minutes  of  nine  o'clock  on  the  morning  in  question,  received 
from  the  conductor  a  transfer  check  so  punched  that  it  clearly 
entitled  him  to  ride  thence  in  defendant  company's  car  to  the 
western  terminus  of  its  road  in  the  city  of  Pittsburg.  He  there- 
upon entered  a  car  that  was  about  leaving,  and  three  or  four 
minutes  later  he  handed  his  transfer  check  to  the  conductor  who 
shortly  afterwards  returned  it,  saying  he  could  not  receive  it  — 
that  it  was  "two  hours  old,"  and  then  demanded  payment  of 
the  usual  fare.  Plaintiff  assured  him  that  he  had  received  the 
check  from  conductor  of  the  electric  care  at  nine  o'clock  A.  M., 
immediately  before  entering  defendant  company's  car,  and  refused 
to  pay  additional  fare.  This  demand  was  repeated  and  refused 
several  times.  During  one  of  the  interviews  the  conductor's 
attention  was  called  to  the  fact  that  the  nine  o'clock  a.  M.  hour 
was  punched,  but  he  obstinately  insisted  that  the  7:30  o'clock  A. 
M.  punch  must  govern,  and  that  plaintiff  must  leave  the  car  unless 
he  paid  his  fare.  When  Craig  street  was  reached,  he  called  a 
police  officer  and  directed  him  to  remove  the  plaintiff  from  the 
car.  Not  wishing  to  create  any  disturbance  plaintiff,  in  obedience 
to  the  officer's  order,  withdrew  without  offering  any  resistance. 

On  margin  of  the  check  were  figures  indicating  the  hours  as 
well  as  every  ten  minutes,  of  both  forenoon  and  afternoon.     The 


620  AMERICAN  Negligence  Cases. 

seven  o'clock  A.  M.  hoar  had  two  punches,  one  of  which  was  partly 
in  the  square  containing  the  figures  30  —  indicating  minutes. 

This  punching  was  manifestly  intended  for  7:30  o'clock  A.  M. 
As  already  stated,  the  nine  o'clock  A.  M.  hour  was  also  punched. 
All  these  punches  were  identical  in  character  —  evidently  made  by 
the  same  conductor.  For  these  double  punchings  plaintiff  was  in 
no  way  responsible.  The  check  in  question  was  undoubtedly  issued 
to  him  at  the  time  it  was  punched  for  nine  o'clock  A.  M.  If  he 
had  carefully  read  and  examined  it,  there  is  nothing  on  it  to  indi- 
cate that  he  could  not  use  it  on  the  car  leaving  at  nine  o'clock 
A.  M.  How  or  when  the  other  figures,  7:30,  were  punched  he,  of 
course,  did  not  know  and  was  not  bound  to  inquire.  The  right 
hour  for  him  —  nine  o'clock  A.  M.  —  was  correctly  and  properly 
punched,  and  that  was  sufficient  for  his  purpose. 

Why  the  conductor  so  obstinately  insisted  on  ignoring  the  nine 
o'clock  A.  M.  punch  and  recognizing  only  the  7 130  o'clock  A.  M. 
punch,  it  is  impossible  to  understand.  If  it  was  pursuant  to 
instructions  from  any  of  his  superiors,  so  much  the  worse  for  the 
defendant  company.  It  is  very  evident  that  the  exercise  of  ordi- 
nary common  sense  would  have  obviated  all  trouble.  Assuming 
that  the  double  punching  created  a  doubt  in  the  conductor's 
mind,  he  had  no  right,  in  the  circumstances,  to  resolve  that  doubt 
against  the  plaintiff  and  eject  or  cause  him  to  be  ejected  from  the 
car.  There  is  no  doubt  as  to  the  genuineness  of  the  nine  o'clock 
A.  M.  punch,  and  that  just  as  clearly  entitled  plaintiff  to  remain 
in  the  car  until  he  reached  his  destination.  The  conductor  owed 
no  duty  to  his  employer  or  to  himself  that  justified  him  in  doing 
what  he  did. 

Undue  importance  was  attached  by  the  defendants  to  the 
so-called  contract  or  condition  by  which  it  is  sought  to  make  it 
the  duty  of  passengers  to  examine  date,  etc.,  of  the  transfer 
check  ''and  see  that  the  same  are  correct."  If  that  is  intended 
to  be  regarded  as  a  reasonable  regulation,  the  check  should  be 
given  to  the  passenger,  before  he  leaves  the  car,  a  sufficient  length 
of  time  to  afford  him  at  least  an  opportunity  of  reading  it  and, 
if  wrong,  having  it  corrected.  In  this  case,  a  timely  request  for 
the  transfer  check  was  made  by  plaintiff,  but  it  was  not  given  to 
him  until  he  was  in  the  act  of  leaving  the  car.  But,  as  has  already 
been  saiJ,  if  he  had  read  and  examined  the  check  ever  so  carefully 
he  would  have  found  nothing  on  it  to  admonish  him  that  it  was 
not  good  for  passage  on  the  nine  o'clock  A.   M.   car.     On  the 
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contrary,  he  would  have  seen  that  it  was  correctly  punched  for  that 
hour  and  bore  the  proper  date.  Why  or  when  the  other  punches 
were  made  was  not  his  affair. 

There  appears  to  be  no  error  in  the  record  of  which  the  defend- 
ants have  any  reason  to  complain. 

Judgment  affirmed. 

FORCIBLE  EJECTION  FROM  TRAIN  —  RULE  AS  TO 
DAMAGES.  —  In  an  action  of  trespass  on  the  case  against  a  rail- 
road company  for  injury  resulting  from  the  tortious  act  of  their 
servants,  punitive  or  vindictive  damages  cannot  be  recovered,  unless 
it  be  shown  that  the  company  expressly  or  impliedly  participated 
in  the  tortious  act,  authorizing  it  before,  or  approving  it  after,  it  was 
committed.  The  declaration  set  forth  that  the  defendants  being 
common  carriers  of  goods  and  passengers,  contracted  with  the  plain- 
tiff to  transport  him  to  a  given  place,  but  that,  in  violation  of  their 
contract,  **  by  the  hasty,  imprudent  and  improper  conduct  of  the 
company  by  their  servants  and  agents,"  the  plaintiff  was  wrongfully 
expelled  from  the  defendant's  cars  before  reaching  his  place  of 
destination,  and  was  greatly  injured  in  person,  and  disabled  from 
proceeding  on  his  journey,  and  suffered  great  mortification  of  mind. 
At  the  trial  it  appeared  that  the  plaintiff,  after  surrendering  his 
ticket  to  the  conductor  in  the  first*class  car,  saw  fit  to  leave  that  car 
and  enter  a  car  of  the  second  class,  where  he  was  found  by  the  offi- 
cer whose  duty  it  was  to  collect  the  tickets  from  the  second-class 
passengers.  This  officer,  not  crediting  the  statement  of  the  plain- 
tiff that  he  had  shortly  before  surrendered  his  ticket  in  a  first-class 
car,  an  altercation  arose  which  resulted  in  the  ejection  of  the  plain- 
tiff from  the  cars  at  the  first  stopping  place,  —  the  plaintiff  resisting, 
and  the  servants  of  the  company  employing  the  force  needed  to 
overcome  his  resistance.  The  jury  found  a  verdict  for  plaintiff,  but 
to  the  charge  in  regard  to  the  rule  of  damages  plaintiff  filed  excep- 
tions. Plaintiff's  motion  for  new  trial  refused.  Supreme  Court, 
Rhode  Island,  1854,  HAGAN  V.  PROVIDENCE  AND  WORCESTER 
R.  R.  CO.,  3  R.  I.  88. 

FORCIBLE  EJECTION  FROM  TRAIN  ON  REFUSAL  TO 
PAY  EXTRA  FARE.  —  A  complaint  charged  that  plaintiff  was 
ejected  from  a  train  of  defendants  after  he  had  tendered  to  con- 
ductor the  usual  fare  and  that  such  ejection  was  effected  in  a 
violent  manner.  It  appeared  that  he  tendered  fare,  but  the 
conductor  refused  to  accept  the  sum  offered  and  demanded  an 
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additional  sum.  There  was  conflicting  testimony  as  to  the  alleged 
assault  upon  plaintiff  while  he  was  being  ejected  from  the  train  for 
refusal  to  pay  fare  demanded.  The  jury  found  a  verdict  for 
defendant.  On  appeal  it  was  held  that  railroad  corporations  have 
the  right  to  charge  additional  fare  on  trains  where  passengers 
neglect  to  purchase  tickets  before  boarding  the  train;  and  if  a 
passenger  neglects  to  purchase  a  ticket  and  refuses  to  pay  fare  on 
train,  he  is  not  entitled  to  be  carried  and  the  conductor  should  eject 
him,  using  such  force  as  is  necessary  for  the  purpose.  In  such  a 
case  the  person  becomes  a  trespasser  and  he  may  be  removed  from 
train  at  place  other  than  station.  If  a  conductor  is  assaulted  while 
ejecting  a  person,  he  may  meet  force  with  force.  Judgment  aflSrmed. 
Supreme  Court,  South  Carolina,  April  Term,  iSp2,  MOORE  V.  COL- 
UMBIA AND  GREENVILLE  R.  R.  CO.,  38  S.  C.  i  (i). 


FAILURE  TO  CHANGE  AT  JUNCTION  —  REFUSAL  TO 
PAY  FARE  ON  CONTINUING  TO  RIDE  ON  TRAIN  -  EJEC- 
TION.—  Plaintiff's  wife  procured  a  ticket  from  Milwaukee,  Wis., 
to  Artesian,  S.  D.  The  defendant  company  had  two  established 
routes  between  these  points,  —  one,  which  she  took,  by  way  of 
Prairie  du  Chien,  Canton,  and  Egan.  By  this  route  she  should  have 
changed  cars  at  Canton,  S.  D.,  for  Egan.  She  did  not  change,  but 
continued  on  the  train  west,  and  insisted  upon  her  right  to  go  by 
way  of  Mitchell  and  Woonsocket,  over  which  lines  the  company  had 
no  through  route.  Refusing  to  pay  fare,  she  was  ejected.  Held, 
that  while  the  failure  of  the  company  to  notify  her  to  change  at 
Canton  might,  if  a  neglect  of  an  imposed  duty,  be  the  ground  for 
damages,  it  did  not  entitle  her  to  ride  upon  such  ticket  over  the 
indirect  route,  by  way  of  Mitchell  and  Woonsocket;  and  an  instruc- 
tion to  the  jury  that  she  was  lawfully  on  such  train  over  such  route 
if  she  did  not  know  of  such  regulation,  and  that  the  conductor  had 
no  right  to  put  her  off,  was  error.  The  fact  that  plaintiff  told  the 
gatekeeper  where  she  desired  to  go,  and  he  directed  her  to  the  proper 
train  without  informing  her  that  she  would  have  to  change  at  Canton, 
or  that  she  could  not  go  the  route  she  desired  on  the  ticket  she  had. 


I.  Among  other  actions  relating  to 
Assaults  Upon  and  Ejection  of 
Passengers,  etc.,  in  South  Carolina^ 
are  the  following: 

Palmer  v,  Charlotte,  Columbia 
and  Augusta  R.  R.  Co.  (1872).  3  S. 
C.  580  (ejection  from  train;  mistake 
of  conductor   in   detaching    coupons; 


refusal  of  another  conductor  to  accept 
ticket  without  coupon;  judgment  for 
plaintiff  for  $3,000  affirmed). 

Hall  v.  South  Carolina  R*y  Co. 
(1886),  25  S.  C.  564  (ejection  from 
train  for  refusal  to  pay  fare  demanded 
on  train;  ticket  office  closed,  tender  of 
fare  charged  at  ticket  office;  judgmrr.t 
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did  not  entitle  her  to  go  that  way,  against  the  regulation  of  the  com- 
pany. Judgment  for  plaintiff  reversed.  Supreme  Courts  South 
Dakota,  November,  iSp4,  CHURCH  V.  CHICAGO,  MILWAUKEE 
AND  ST.  PAUL  RAILWAY  CO.,  6  S,  D.  235. 


REFUSAL  TO  SURRENDER  TICKET  UNLESS  PROVIDED 
WITH  SEAT  — EJECTION  FROM  TRAIN.  —  Plaintiff  entered 
one  of  defendant's  trains,  and  being  unable  to  obtain  a  seat  in  a  car 
which  he  desired,  remained  standing,  and  on  being  asked  by  the  con- 
ductor for  his  ticket,  refused  to  surrender  the  same  until  he  had  been 
furnished  with  a  seat.  The  conductor  offered  to  get  him  a  seat  in 
the  next  car  and  that  when  there  was  a  vacancy  he  would  give  him  a 
seat  in  the  ladies'  car,  but  plaintiff  declined  the  offer,  demanding  a 
seat  in  such  car  before  surrendering  his  ticket.  The  conductor 
again  called  for  his  ticket,  telling  him  that  he  must  either  get  off  the 
train  or  surrender  his  ticket,  but  plaintiff  declined  and  declared  he 
would  not  leave  the  train.  At  the  next  regular  station  plaintiff  was 
ejected.  Plaintiff  recovered  $500  damages.  On  appeal,  judgment 
was  reversed,  there  not  being  any  proof  of  a  legal  character  that  the 
ejected  passenger  had  any  ticket,  and  on  his  refusal  to  pay,  the  rela- 
tion of  passenger  and  carrier  did  not  exist,  and  the  carrier  was  not 
liable  for  his  ejection.  A  passenger  is  not  entitled  to  free  passage 
where  seat  is  not  provided,  but  if  unwilling  to  ride  without  seat 
being  furnished,  he  must  get  off  the  train  at  first  opportunity  and  by 
so  doing  may  bring  action  for  breach  of  contract.  Supreme  Court, 
Tennessee,  April  Term,  1877,  MEMPHIS  AND  CHARLESTON  R. 
R.  CO.  V.  BENSON,  85  Tenn.  627  (i). 


of  nonsuit  reversed.  On  nev^  trial  of 
the  case  plaintiff  recovered  judgment 
for  $325  which  on  appeal  was  affirmed. 
28  S.  C.  261). 

I.  Among  other  actions  relating  to 
Assaults  Upon  and  Ejection  of  Pas- 
sengers, ETC.,  in  Tennessee^  are  the 
following: 

Lane  v.  East  Tennessee,  Virginia 
AND  Georgia  R.  R.  Co.  (1880),  5  Lea 
(Tenn.)  124  (ejection  from  freight 
train  for  not  being  provided  with  ticket; 
rule  requiring  tickets  reasonable; 
tender  of  fare  refused  in  accordance 
with  rules;  but  notice  of  regulation 
shouid     be    given     before    expelling 


person  from  train ;  judgment  for  plain- 
tiff for  $50  affirmed). 

Louisville  and  Nashville  R.  R.  Co. 
V.  Garrett  (1881),  8  Lea  (Tenn.),  438 
(forcible  ejection  of  passenger;  tender 
of  fare  by  another  person  before  ex- 
pulsion  took  place  should  have  been 
accepted  by  conductor;  passenger's 
hand  injured  while  being  put  off  train; 
punitive  damages  recoverable;  judg- 
ment for  plaintiff  for  $2,000  affirmed). 

Louisville,  Nashville  and  Great 
Southern  R.  R.  Co.  v.  Harris  (1882), 
9  Lea  (Tenn.),  180  (passenger  detach- 
ing coupons  from  commutation  ticket 
renders   same  void;    ticket    must    be 
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GALVESTON,  HARRISBURG  AND  SAN  ANTONIO 
RAILWAY  COMPANY  v.  DONAHOE. 

Supreme  Court,  Texas,  January,  1882. 

[Reported  in  56  Tex.  162.] 

COUNTERFEIT  MONEY  —  ARREST  OF  PASSENGER  CAUSED  BY  CON- 
DUCTOR—SCOPE OF  EMPLOYMENT  — EVIDENCE.  — In  an  action 
to  recover  damages  for  the  wrongful  arrest  of  a  passenger  caused  by  the  con- 
ductor who  alleged  that  the  passenger  had  attempted  to  pass  a  counterfeit 
twenty-dollar  bill  which  he  had  tendered  in  payment  of  fare,  it  was  error 
to  exclude  evidence  tending  to  show  whether  or  not  the  conductor  was  act- 
ing within  the  scope  of  his  authority  in  causing  the  arrest  of  the  passenger. 

ACT  OF  AGENT— EXEMPLARY  DAMAGES— INSTRUCTION.  — The 
principal,  whether  a  natural  or  artificial  person,  is  not  liable  in  exemplary 
damages  for  the  unauthorized  malicious  acts  of  the  agent,  unless  such  acts 
had  been  ratified  or  ari.epted  by  the  principal,  and  an  instruction  authoriz- 
ing punitory  damages  for  the  malicious  act  of  an  agent  was  erroneous. 

Appeal  from  Fort  Bend.    Judgment  reversed, 

"The  petition  charged  in  substance  as  follows :  That  on  the 
1st  day  of  April,  1875,  Donahoe,  at  Randon  station  in  Fort  Bend 
county,  on  the  railway  line  owned  by  appellant,  went  aboard  of 
the  west-bound  passenger  train,  with  the  view  of  going  to  Luling, 
another  station  on  the  line.  There  was  no  ticket  office  at  Randon 
station,  and  when  the  conductor  came  around  to  collect  fare,  he 
ascertained  that  the  fare  from  Randon  to  Luling  was  $5.70;  that 


shown  to  conductor  on  demand;  re- 
fusal to  do  so  renders  him  liable  to 
ejection;  tender  of  fare  while  being 
ejected;  insulting  conduct  of  passen- 
ger; judgment  for  plaintiff  reversed). 

Louisville,  Nashville  and  Great 
Southern  R.  R.  Co.  v,  Guinan  (1883), 
II  Lea  (Tenn.),  98  (ejection  from  train 
for  nonpayment  of  fare  demanded  on 
train;  reasonable  rule  to  make  extra 
charge  on  trains  to  persons  not  pro- 
vided with  tickets;  compensatory 
damages  only  recoverable;  judgment 
for  plaintiff  for  $250  reversed). 

Louisville,  Nashville  and  Great 
Southern  R.  R.  Co.  v,  Fleming 
(1884),  14  Lea  (Tenn.),  128  (colored  pas- 
senger ejected  from  train  for  failure  to 


produce  ticket  or  pay  fare;  loss  of 
ticket  by  passenger;  judgment  for 
plaintiff  reversed). 

Springer  Transportation  Co.  r. 
Smith  (1886),  16  Lea  (Tenn.),  498 
(assault  by  mate  of  vessel  upon  pas- 
senger; liability  of  carrier;  judgment 
for  plaintiff  for  $1,250  affirmed). 

Chesapeake.  Ohio  and  Southwest- 
ern R.  R.  Co.  v.  Wells  (1887),  85  Tenn. 
613  (mulatto  passenger  refused  admis- 
sion to  car  for  white  persons;  refusal 
to  surrender  ticket  or  take  seat  in  an- 
other coach;  leaving  train  on  being 
told  that  she  would  be  ejected  unless 
she  gave  up  ticket;  railroad  not  liable 
in  damages). 


I 
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he  gave  the  conductor  a  twenty-dollar  United  States  currency 
bill ;  the  conductor  passed  on  with  the  money,  and  Donahoe  sup- 
posed that  he  would  return  the  change  as  soon  as  he  could  get  the 
bill  broken ;  that  when  the  train  arrived  at  Columbus,  in  Colorado 
county,  an  intermediate  station,  the  conductor,  without  saying 
anything  to  Donahoe  about  the  matter,  wrongfully  and  maliciously 
made  an  affidavit  before  a  justice  of  the  peace,  charging  appellee 
with  passing  counterfeit  money,  and  wrongfully  caused  him  to 
be  ejected  from  the  cars,  and  prevented  him  from  continuing  on 
his  journey  to  Luling,  to  his  damage  in  the  sum  of  $5,000;  that 
the  bill  which  he  gave  to  the  conductor  was  genuine  and  not 
counterfeit,  and  that  the  proceeding  so  instituted  against  him  by 
the  conductor  was  wrongful,  malicious,  without  probable  cause, 
and  that  he  was  then  and  there  wrongfully  and  illegally  arrested 
at  the  instance  and  procurement  of  the  conductor,  without  prob- 
able cause,  who  procured  and  caused  him  to  be  illegally,  wrong- 
fully and  maliciously  imprisoned  in  the  county  jail,  where  he  was 
detained  and  kept  for  six  days,  and  was  then  discharged  for  want 
of  prosecution ;  and  that  he  was  thereby  further  damaged  in  the 
sum  of  $5,000;  that  all  of  the  said  illegal,  wrongful  and  malicious 
acts  of  the  conductor  were  done  and  performed  within  the  scope 
of  the  duties  and  powers  of  his  agency,  and  therefore  the  same 
were  the  acts  of  the  appellant.  He  prayed  for  a  judgment  for 
$10,000  damages. 

"The  railway  company  moved  to  quash  the  service  on  account 
of  misnomer;  also  excepted  to  the  petition  on  account  of  a  mis- 
joinder of  causes  of  action,  and  answered  by  general  denial,  and 
specially,  amongst  other  things,  that  all  of  the  acts  of  the  con- 
ductor complained  of  were  outside  of  his  duty  as  the  agent  of 
appellant,  and  that  therefore  appellant  was  not  liable  as  claimed. 

"The  appellant's  motion  to  quash  the  service  and  exceptions 
were  overruled.  Verdict  and  judgment  in  favor  of  appellee  for 
$4,000. 

"The  errors  relied  on  are  these:  i.  Overruling  the  motion  to 
quash  service  and  the  demurrer  to  the  petition.  2.  The  charge 
of  the  court.     3.   Exclusion  of  evidence." 

John  T.  Harcourt,  for  appellant. 

P.  E.  Pearson,  for  appellee. 

Watts,  J.,  Com.  App.  —  Upon  the  trial  below  the  appellant 
introduced  as  a  witness  Hardy  Eddins,  the  superintendent  of 
appellant's  railway,  and  asked  him  the  following  questions: 
Vol.  VIII— 40 
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"What  are  the  duties  and  authority  of  the  conductor  of  a  railway 
train  on  said  railway ;  and  was  the  instigation  of  the  arrest  of  a 
man  who  was  charged  with  passing  counterfeit  money  within  the 
scope,  sphere  or  range  of  a  conductor,  or  not? "  Appellee 
objected  to  the  witness  answering  the  questions,  and  the  court 
sustained  the  objection.  The  point  was  saved  by  bill,  is  assigned 
as  error,  and  relied  upon  in  the  brief  of  counsel. 

The  duty  and  authority  of  a  conductor,  considered  as  a  matter 
of  law,  does  not  extend  beyond  that  specified  in  the  statute.  He 
IS  there  recognized  as  the  officer  or  agent  of  the  corporation  in 
charge  of  the  train,  with  authority  to  collect  fare  from  the  pas- 
sengers, and  power  to  put  them  out  of  the  cars  if  they  refuse  to 
pay.  He  is  made  criminally  liable  for  injuries  resulting  from 
negligence  in  the  formation  of  passenger  trains  under  his  control. 

Outside  of  these  and  some  other  unimportant  provisions  relating 
to  conductors,  his  powers,  duties  and  obligations  are  not  defined 
by  law ;  to  the  extent  mentioned  he  is  liable,  and  can  lawfully 
exercise  the  authority  conferred ;  and  as  between  the  corporation 
and  strangers,  the  former  cannot,  for  the  purpose  of  avoiding  a 
liability,  qualify  or  limit  the  authority  thus  conferred  upon  the 
conductor  as  its  agent,  by  instructions  or  otherwise.  In  these 
particulars  the  authority  of  the  conductor  to  act  for  the  corpora- 
tion is  a  matter  of  law,  the  extent  of  which  is  to  be  determined  by 
the  statute.  Beyond  this  the  conductor  must  be  held  as  the 
agent  of  the  corporation,  with  such  power  and  authority  as  is 
conferred  upon  him  by  the  principal,  the  extent  of  which  is  a 
question  of  fact  to  be  determined  by  the  evidence. 

In  the  case  before  us  it  is  distinctly  alleged  that  the  conductor 
was  acting  within  the  scope  of  his  authority  in  making  the  affi- 
davit, causing  appellee  to  be  arrested  and  wrongfully  confined  in 
prison;  and  for  that  reason  the  corporation  was  liable  for  the 
Injuries  resulting  from  each  and  all  of  these  acts  of  the  conductor. 
As  a  matter  of  law,  it  cannot  be  said  that  it  was  within  the  scope 
of  the  power  and  duty  of  the  conductor,  as  agent  of  the  corpora- 
tion, to  institute  the  prosecution,  and  to  cause  appellee  to  be  con- 
fined in  the  county  jail.  These  are  questions  of  fact  to  be 
determined  by  the  jury  from  the  evidence. 

If,  as  a  matter  of  fact,  the  conductor  wrongfully  expelled  the 
appellee  from  the  cars,  or  procured  it  to  be  done  by  others,  or 
wrongfully  prevented  the  appellee  from  going  on  to  the  point  of 
destination,  or  procured  it  to  be  done  by  others,  the  company,  as 
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a  matter  of  law,  would  be  liable  to  appellee  for  the  actual  dam- 
ages resulting  therefrom. 

So,  also,  if  the  corporation  had  expressly  empowered  or  instructed 
the  conductor  to  institute  legal  proceedings  against  passengers, 
and  cause  them  to  be  arrested  and  confined  in  prison  upon  such 
charges,  it  would  undoubtedly  be  liable  for  the  acts  of  the  con- 
ductor coming  within  the  scope  of  such  authority. 

And  notwithstanding  the  general  rule  that  the  principal  is  not 
liable  in  exemplary  damages  for  the  unauthorized  malicious  acts 
of  the  agent,  still,  if  the  principal  should  ratify  or  accept  such 
acts  of  the  agent,  it  thereby  becomes  liable  for  the  damages,  as 
well  exemplary  as  actual,  resulting  from  the  act.  As  an  illustra- 
tion of  this  doctrine,  if  the  prosecution  instituted  against  appellee 
by  the  conductor  was  malicious  and  unfounded,  and  instituted 
without  the  authority  of  the  corporation,  still,  if  it  afterwards  took 
up  and  carried  on  that  prosecution,  this  would  constitute  a  ratifi- 
cation of  the  act  of  the  agent.  For  upon  sound,  equitable  con- 
siderations the  corporation  would  not  be  allowed  to  accept  the 
benefits  resulting  from  the  malicious  acts  of  its  agent  without 
being  compelled  to  assume  the  burdens  justly  attaching  to  the 
acts. 

Under  the  issues  as  presented  by  the  respective  pleadings  of  the 
parties,  the  testimony  excluded  by  the  court  should  have  been 
admitted,  for  it  was  asserted  by  the  appellee  that  the  acts  of  the 
conductor  throughout  came  within  the  scope  of  his  authority  as 
agent  of  the  company ;  while  it  is  claimed  by  the  appellant  that 
the  conductor  was  acting  throughout  beyond  and  outside  of  the 
limits  of  his  agency.  The  issue  thus  made  was  one  of  fact  to  be 
determined  by  the  evidence,  and  that  offered  by  appellant  and 
excluded  by  the  court  was  pertinent  to  the  issue. 

Besides,  the  court  instructed  the  jury  that  if  they  believed  from 
the  evidence  "that  the  agents  or  employees  of  the  company, 
under  the  guise  of  acting  in  discharge  of  the  duties  of  their  sta- 
tion, did  wantonly  and  maliciously,  and  without  probable  cause, 
expel  the  plaintiff  from  the  cars  after  he  had  paid  his  fare  in  good 
and  lawful  money,  and  had  him  arrested  upon  a  criminal  charge 
without  probable  cause,  the  company  would  be  liable  to  the  plain- 
tiff for  such  wanton  and  malicious  action  of  its  agents  and 
employees,  not  only  for  the  actual  damages  sustained  by  the 
plaintiff,  but  the  jury  are  authorized  to  give  such  punitory  dam- 
ages as  the  jury  in  their  discretion  may  deem  right." 
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This  charge  is  in  direct  conflict  with  the  doctrine  announced  in 
the  case  of  Hays  v.  H.,  G.  N.  R.  R.  Co.,  46  Tex.  280.  It  is 
there  held  that  the  principal,  whether  a  natural  or  artificial  person, 
is  not  liable  in  exemplary  damages  for  the  unauthorized  malicious 
acts  of  the  agent,  unless  such  acts  had  been  ratified  or  accepted 
b}'^  the  principal. 

The  error  arising  from  the  exclusion  of  the  evidence  offered  by 
the  appellant  was  intensified  by  the  error  contained  in  the  charge. 

Appellant's  motion  to  quash  the  service  was  properly  overruled. 
The  objection  was  as  to  the  name  of  the  appellant  as  stated  in  the 
citation ;  the  only  difference  in  the  name  of  the  corporation  as 
found  in  the  charter,  and  that  used  in  the  citation,  consisted  in 
the  use  of  the  word  ** railroad"  in  the  latter,  instead  of  that  of 
**  railway"  used  in  the  charter.  The  name  of  the  corporation  was 
sufficiently  stated  in  the  citation,  and  there  was  no  error  in  over- 
ruling the  motion  to  quash  the  service. 

The  ground  of  the  demurrer  to  the  petition  was  that  of  mis- 
joinder of  causes  of  action,  in  this:  That  a  recovery  was  sought 
for  damages  in  ejecting  the  appellee  from  the  cars,  also  damages 
for  the  illegal  arrest.  It  was  substantially  held  in  the  case  of  De 
Gress  v.  Hubbard,  decided  at  the  last  Austin  term  (Law  Journal, 
vol.  IV.,  No.  45,  p.  717),  that  the  question  raised  by  the  demurrer 
in  this  case  is  one  that  in  a  great  measure  must  be  left  to  the 
sound  discretion  of  the  court;  and  unless  the  record  discloses  a 
palpable  abuse  of  that  discretion  the  ruling  will  not  be  reviewed. 

The  demurrers  were  properly  overruled.  The  other  errors 
complained  of  are  such  as  will  not  likely  occur  on  another  trial. 

We  conclude  that  the  judgment  ought  to  be  reversed  and  the 
cause  remanded. 

MISSOURI  PACIFIC  RAILWAY  COMPANY  V. 

McCLANAHAN. 

Supreme  Courts  Texas^  1886, 

[Reported  in  66  Tex.  530.] 

EJECTION  FROM  TRAIN  FOR  REFUSAL  TO  PAY  EXTRA  RATE  OF 
FARE  —  STATUTE.  — In  an  action  to  recover  damages  for  ejection  from 
train  for  failure  to  pay  train  fare  demanded  by  conductor,  it  was  held  that 
under  the  act  of  April  10,  1883,  unless  a  railway  company  keep  its  ticket 
office  open  for  half  an  hour  previous  to  departure  of  trains  for  passengers 
to  purchase  tickets,  it  cannot  in  any  case  rightfully  demand  of  a  passenger 
on  train  without  ticket  fare  at  the  rate  of  more  than  three  cents  per  mile. 
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Appeal  from  Anderson.  The  facts  appear  in  the  opinion. 
Judgment  affirmed. 

Jno.  Young  Goqch,  for  appellant. 

T.  J.  Williams,  for  appellee. 

Gaines,  Associate  Justice.  —  Appellee  boarded  appellant's 
train  at  Tucker  station  to  go  to  Palestine,  and  was  put  off  two 
miles  from  the  former  place,  because  of  his  failure  to  pay  fare  at 
the  rate  of  four  cents  per  mile  demanded  by  the  conductor. 
Upon  his  arrival  at  the  station  in  the  first  instance,  he  went  to 
the  ticket  office  to  buy  a  ticket,  but  found  it  closed.  This  occurred 
within  half  an  hour  before  the  regular  time  for  the  departure  of 
the  train.  The  train  on  this  day  was  about  an  hour  late.  He 
made  no  further  attempt  to  procure  a  ticket.  The  office  was  not 
kept  open  for  thirty  minutes  before  the  train  actually  left,  and 
he  entered  the  cars  without  a  ticket.  He  tendered  fare  at  the 
rate  of  three  cents  per  mile,  but  four  was  demanded,  and  upon 
his  failure  to  pay  he  was  ejected  by  the  conductor.  For  this  he 
obtained  a  verdict  and  judgment  in  the  court  below,  against 
appellant,  for  the  sum  of  $500. 

The  court  charged  the  jury  as  follows:  **  If  the  ticket  office 
at  Tucker  station  was  not  kept  open  for  one-half  hour  before  the 
departure  of  the  train  from  which  plaintiff  was  ejected,  then  the 
conductor  had  no  right  to  charge  plaintiff  more  than  three  cents 
a  mile,  or  to  eject  him  because  he  did  not  pay  four  cents  a  mile 
regardless  of  whether  plaintiff  applied  for  a  ticket  or  not  during 
said  half  hour.'' 

And  defendant's  counsel  thereupon  requested  the  court  to  give 
the  following  special  instruction,  which  was  refused:  "In 
addition  to  the  charge  heretofore  given,  I  further  charge  you  that 
if  in  fact  the  railroad  company  or  its  agents  did  not  open  the 
ticket  office  at  Tucker  station  thirty  minutes  before  the  train 
departed  therefrom,  on  January  8,  1886,  as  alleged  in  the  petition, 
yet  if  the  plaintiff,  J.  H.  McClanahan,  did  not  apply  within  the 
thirty  minutes  for  a  ticket,  he  has  no  legal  cause  of  complaint  for 
such  failure  to  keep  the  office  open  during  the  time.  And  if  he 
did  not  seek  to  purchase  a  ticket  at  Tucker  before  the  train  men- 
tioned departed,  and  he  got  on  the  train,  under  such  circum- 
stances, without  a  ticket,  the  conductor  of  the  train  had  a  right 
to  eject  him  or  cause  him  to  get  off  of  it,  unless  he  paid  four 
cents  per  mile." 

The  giving  of  the  former  and  the  refusal  of  the  latter  charge  are 
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assigned  as  error.  The  right  of  appellant  to  claim  the  fare  at  the 
rate  of  four  cents  per  mile,  as  demanded  by  the  conductor, 
depends  upon  the  construction  of  section  9  of  the  act  of  the  Legis- 
lature of  this  State  regulating  railroads  and  transportation  lines  in 
the  State  of  Texas,  approved  April  10,  1883.  (See  General  Laws 
of  1 8th  Legislature,  p.  70.)  The  section  referred  to  fixes  the 
passenger  fare  upon  all  railroads  in  this  State  at  three  cents  per 
mile,  and  contains  the  following  provisoes:  "Provided,  however, 
that  where  the  fare  is  paid  to  the  conductor  the  rate  shall  be  four 
cents  per  mile,  except  from  stations  where  no  tickets  are  sold, 
*  *  *  provided,  further,  railroads  shall  be  required  to  keep 
their  ticket  offices  open  half  an  hour  prior  to  the  departure  of 
trains,  and  upon  failure  to  do  so  they  shall  not  charge  more  than 
three  cents  per  mile.** 

The  first  proviso  in  the  section,  as  quoted,  was  obviously 
intended  to  induce  passengers  to  buy  tickets  before  entering  the 
cars,  and  was  doubtless  inserted  in  the  interest  and  for  the  pro- 
tection of  the  railroad  companies.  The  object  of  the  second,  on 
the  other  hand,  was  to  protect  passengers  against  the  contingency 
of  having  to  pay  the  advanced  rate  of  fare  without  being  afforded 
ample  opportunity  to  procure  tickets.  There  is  nothing  in  the 
language  of  this  proviso  to  indicate  that  the  Legislature  intended 
to  make  of  it  other  than  an  absolute  rule,  and  we  see  no  reason 
why  its  operation  should  be  made  dependent  upon  attempt  or 
intent  of  the  passenger  to  buy  a  ticket-  If  the  railroad  companies 
desire  to  benefit  of  the  law  in  this  regard,  they  have  only  to 
comply  with  it  by  keeping  their  offices  open  as  the  statute 
requires.  The  regulation  is  reasonable  and  easy  to  be  observed. 
In  the  opinion  of  the  court,  if  these  companies  keep  their  ticket 
offices  open  a  half  an  hour  before  the  departure  of  their  train,  they 
have  a  right  to  claim  of  passengers  entering  the  cars  without  tickets 
fare  at  the  rate  of  four  cents  per  mile ;  but,  if  the  office  be  not  so 
kept  open,  in  no  case  can  more  than  three  cents  per  mile  be  right- 
fully demanded.  We  conclude,  therefore,  that  the  court  below 
did  not  err,  either  in  giving  the  charge  complained  of  by  appellants, 
or  in  refusing  the  special  instruction  asked  by  their  counsel. 

The  only  other  error  assigned  is  the  action  of  the  court  in  over- 
ruling the  motion  for  a  new  trial,  which  being  based  upon  the 
supposed  errors  in  giving  and  refusing  the  respective  chaises  here- 
inbefore set  forth,  raises  the  same  question  already  passed  upon. 

We  therefore  find  no  error  in  the  judgment  and  it  is  affirmed. 
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GULF,  COLORADO  AND  SANTA  FE  RAILWAY 

COMPANY  V.  KIRKBRIDE. 

Supreme  Court,  Texas,  iSpr. 
[Reported  in  79  Tex.  457.] 

FORCING  TRESPASSER  FROM  MOVING  TRAIN  — SCOPE  OF  EMPLOY- 
MENT  —  INSTRUCTION.  —  In  an  action  to  recover  damages  for  being 
forced  froip  a  moving  train,  the  plaintiff  being  a  trespasser  on  a  box  car 
attached  to  defendant's  train,  an  instruction  that  if  defendant's  servant 
*'  within  the  scope  of  his  employment,  by  peremptory  order  and  by  violent 
and  threatening  language  toward  plaintiff,  caused  plaintiff  to  get  off 
defendant's  car  while  the  same  was  moving  at  so  great  a  rate  of  speed  as  to 
render  such  getting  off  manifestly  dangerous,  and  that  by  reason  of  such 
speed  the  plaintiff  was  injured  in  getting  off,  they  [the  jury]  should  find 
for  plaintiff,"  was  proper. 

RATIFICATION  OF  WRONGFUL  ACT  —  INSTRUCTION.  —  In  such 
action,  however,  it  was  error  to  charge  the  jury  that  if  defendant's  servant 
acted  without  the  scope  of  his  authority  they  should  find  for  defendant, 
*'  unless  you  should  further  find  from  the  evidence  that  the  defendant,  after 
full  notice  of  the  conduct  of  its  employee,  ratified  the  same  by  retaining 
him  in  its  employment,  in  which  last  case  you  will  find  for  the  plaintiff," 
the  Supreme  Court  not  being  prepared  to  hold  that  the  performance  of  a 
wrongful  act  by  a  servant,  for  which  his  employer  for  any  reason  is  not 
liable  at  the  time  the  act  is  committed,  shall  become  the  act  of  the 
employer  afterwards,  simply  because  he  refuses  to  discharge  the  servant 
from  his  employment. 

Appeal  from  Lamar.  The  facts  sufficiently  appear  in  the 
opinion.    Judgmeftt  reversed. 

Hale  &  Hale,  for  appellant. 

Hodges  &  Allen,  for  appellee. 

Henry,  Associate  Justice.  —  This  suit  was  brought  by 
appellee  to  recover  damages.  His  petition  charges  that  he  was 
expelled  from  the  top  of  a  box  car  upon  defendant's  road  **by 
one  of  the  employees  and  agents  or  servants  of  the  defendant, 
who  was  then  in  charge  of  and  assisting  as  such  employee  in 
moving  said  box  car." 

The  evidence  shows  that  the  plaintiff  and  another  man  were 
sitting  on  the  top  of  a  box  car  which  was  standing  on  a  side  track 
in  the  defendant's  yard  at  Paris.  That  without  their  observing 
it,  an  engine  was  attached  to  the  car  and  it  was  put  in  motion. 
That  **a  man"  came  on  the  top  of  the  car  and  asked  plaintiff  and 
his  companion  where  they  were  going,  and  upon  his  being  told  by 
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them  that  they  were  not  going  anywhere,  he  ordered  them  oflF. 
That  they  objected  to  obeying  because  the  train  was  running  too 
fast,  and  requested  him  to  stop  it  so  that  they  could  get  off. 
That  the  man  again  ordered  them  off,  using  toward  them  abusive 
language  and  threatening  to  inflict  personal  violence  upon  them 
if  they  did  not  obey  him,  which  he  repeated  to  plaintiff  after  he 
had  climbed  down  a  ladder  on  the  side  of  the  car.  That  plaintiff, 
under  the  apprehension  of  and  to  escape  violence,  leaped  from 
the  ladder  and  was  injured  on  account  of  the  rapid  rate  of  speed 
at  which  the  car  was  being  propelled.  That  the  man  **came  from 
the  direction  of  the  engine."  That  the  man  '*says  his  name  is 
John  Childress,  and  he  was  a  brakeman,  a  yard  master,  or  a 
switchman  of  the  defendant."  That  "John  Childress  worked  for 
the  defendant  from  the  time  the  road  first  came  to  Paris  until  the 
latter  part  of  the  summer  or  early  fall  of  1887."  That  Joha 
Childress  was  the  name  of  the  man  who  ordered  plaintiff  off  the 
car,  and  that  he  "had  been  trying  to  keep  the  boys  off  the  cars 
all  day."  That  "the  yard  master,  his  foreman  or  switchman 
when  authorized  by  the  yard  master,  have  the  right  to  eject  any- 
one from  the  train  while  in  the  yard  switching,"  and  that  "con- 
ductors or  anyone  in  charge  of  the  trains  have  the  right  to  eject 
anyone  from  the  train." 

It  was  proved  that  John  Childress  was  in  the  service  of  the 
defendant  subsequent  to  the  date  of  plaintiff's  injury. 

Appellant  assigns  the  following  errors : 

"i.  The  court  erred  in  admitting  over  defendant's  objection 
the  following  language,  used  by  the  witness,  J.  R.  Tillman,  in  his 
depositions  in  answer  to  the  fourth  interrogatory,  to  wit,  'Con- 
ductors or  anyone  in  charge  of  the  trains  have  the  right  to  eject 
anyone  from  the  trains ;  *  there  being  nothing  in  the  plaintiff's 
petition  to  show  what  the  duties  of  any  of  the  employees  of  the 
defendant  are,  or  who  had  charge  or  control  of  the  train,  or  what 
the  duties  of  the  employee  whose  conduct  is  complained  of  were. 

"2.  The  court  erred  in  the  second  clause  of  its  charge  to  the 
jury  in  charging,  in  effect,  that  the  retention  of  the  employee 
whose  conduct  is  complained  of  in  the  service  of  the  defendant  in 
any  position  after  the  injury  complained  of  was  inflicted,  if  the 
defendant  knew  of  the  conduct  of  the  employee,  would  of  itself 
entitle  the  plaintiff  to  recover  actual  damage,  and  the  court  ought 
to  have  granted  the  defendant's  motion  for  a  new  trial  on  this 
ground. 
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"3.  The  charge  of  the  court  in  the  first  paragraph,  in  which  the 
jury  is  charged  that  violent  and  threatening  language  alone  of 
defendant's  employee  toward  the  plaintiff,  who  was  a  trespasser, 
would  justify  the  plaintiff  in  leaping  from  the  ladder  of  the  car 
when  moving  at  a  dangerous  rate  of  speed,  although  such  lan- 
guage was  unaccompanied  by  any  force  or  physical  violence  or 
any  attempt  at  such,  and  although  the  defendant's  employee  did 
not  have  the  ability  to  use  violence  or  to  kick  or  throw  plaintiff 
off  the  car,  nor  in  a  position  to  do  so,  was  error,  and  for  this  error 
the  court  ought  to  have  granted  a  new  trial." 

The  allegation  in  the  petition  that  plaintiff's  expulsion  was 
caused  by  an  agent  or  servant  of  the  defendant  in  charge  of  the 
car  authorized  the  introduction  of  the  evidence  with  regard  to 
who  might  properly  eject  persons  from  the  train. 

The  court  charged  the  jury  that  if  defendant's  servant  ''within 
the  scope  of  his  employment,  by  peremptory  order  and  by  violent 
and  threatening  language  toward  plaintiff,  caused  plaintiff  to  get 
off  defendant's  car  while  the  same  was  moving  at  so  great  a  rate 
of  speed  as  to  render  such  getting  off  manifestly  dangerous,  and 
that  by  reason  of  such  speed  the  plaintiff  was  injured  in  getting 
off,"  they  should  find  for  the  plaintiff. 

We  can  see  no  objection  to  this  charge. 

The  court  also  charged  the  jury  that  if  the  servant  of  defendant 
acted  without  the  scope  of  his  authority  when  ordering  plaintiff 
to  descend  from  the  car  they  should  find  for  the  defendant, 
"unless  you  should  further  find  from  the  evidence  that  the 
defendant  after  full  notice  of  the  conduct  of  its  employee  ratified 
the  same  by  retaining  him  in  its  employment,  in  which  last  case 
you  will  find  for  plaintiff." 

This  charge,  we  think,  was  erroneous.  We  are  not  prepared 
to  hold  that  the  performance  of  a  wrongful  act  by  a  servant,  for 
which  his  employer  for  any  reason  is  not  liable  at  the  time  the 
act  is  rommitted,  shall  become  the  act  of  the  employer  afterwards 
simply  because  he  refuses  to  discharge  the  servant  from  his 
employment.     Railway  v,  McDonald.  75  Tex.  46. 

We  think  it  would  be  extending  the  doctrine  of  ratification  too 
far  to  apply  it  to  such  a  case  as  the  one  before  us.  Notwith- 
standing his  one  fault  the  servant  may  be  a  useful  and  deserving 
one  and  worthy  of  promotion  and  encouragement.  We  do  not 
think  it  either  just  to  the  individual,  necessary  for  the  general 
good,   or   a  wise   public    policy  to   so   arbitrarily  punish    the 
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master  for  lenity  to  a  servant  otherwise  deserving  and  perhaps 
penitent. 

The  rule  invoked  might  lead  to  the  discharge  of  an  innocent 
and  useful  servant  when  wrongfully  accused  or  suspected,  because 
his  employer  could  not  be  certain  in  advance  what  would  be  the 
result  of  a  future  trial,  and  instead  of  taking  the  risk  of  being 
charged  with  a  pecuniary  liability  for  which  he  was  otherwise 
responsible,  might  discharge  the  servant. 

If  it  had  been  proved  beyond  dispute  that  the  person  who 
ordered  the  plaintiff  to  leave  the  car  was  a  servant  of  the  defend- 
ant in  charge  of  the  car  or  acting  within  the  scope  of  his  employ- 
ment, we  would  not  feel  authorized  to  reverse  the  judgment  on 
account  of  this  error. 

While  we  think  the  allegations  that  the  person  who  committed 
the  wrong  was  in  charge  of  the  car  for  the  defendant  and  acting 
within  the  scope  of  his  employment  were  sufficiently  sustained  by 
the  evidence  to  have  supported  the  verdict,  we  still  find  the  evi- 
dence to  contain  so  much  of  the  elements  of  indefiniteness  and 
uncertainty  as  to  leave  us  unable  to  conclude  that  the  verdict 
may  not  have  resulted  solely  from  the  erroneous  charge. 

The  judgment  is  reversed  and  the  cause  is  remanded. 


TEXAS  PACIFIC  RAILWAY  COMPANY  V.  JAMES. 

Supreme  Caurt^  Texas^  i8gi. 

[Reported  in  82  Tex.  306.] 

PASSENGER  ASLEEP  AT  STATION  —  EJECTED  FROM  TRAIN  WHEN 
DISCOVERED  — INSTRUCTION.  — Where  a  passenger  paid  fare  to  a 
certain  station  bat  was  asleep  when  the  train  arrived  there,  and  did  not 
get  off,  and  when  the  train  passed  the  station  the  conductor  pat  him  off  the 
train,  it  was  error  to  refuse  to  charge  the  jury  to  the  effect  that  it  was  not 
the  duty  of  the  railway  company  to  carry  the  plaintiff  to  the  next  station 
unless  he  paid  or  offered  to  pay  his  fare  to  that  point;  and  also  that  unless 
the  plaintiff  tendered  or  offered  to  pay  his  fare  to  the  next  station,  the  con- 
ductor had  the  right  to  put  him  off,  provided  the  conductor  had  no  reason 
to  believe  that  putting  him  off  at  the  particular  place  would  result  in  his 
injury. 

EJECTION  FROM  TRAIN  —  DAMAGES.  —  In  patting  a  passenger  off  a  train 
a  conductor  can  lawfully  use  only  such  force  necessary  to  do  so,  and  for 
any  unnecessary  violence  the  railroad  company  is  liable,  and  damages  in 
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such  case  are  restricted  to  the  direct  consequences  of  that  wrongful  act, 
including  physical  pain  and  mental  sufifering  caused  thereby  (i). 

Appeal  from  Cass.  The  facts  appear  in  the  opinion.  Judg^ 
ment  reversed, 

F.  H.  Prendergast,  for  appellant. 

0*Neal  &  Son,  for  appellee. 

Gaines,  Associate  Justice. — The  appellee  brought  this 
suit  against  the  appellant  corporation  to  recover  damages  for 
being  put  off  its  train,  and  obtained  a  verdict  and  judgment.  He 
was  a  passenger  on  the  train  from  the  Transcontinental  junction 
to  Atlanta,  having  purchased  a  ticket  to  the  latter  point.  Hav- 
ing fallen  asleep,  he  was  carried  past  his  destination.     When  the 


I.  Among  other  actions  relating  to 
Assaults  Upon  and  Ejection  of  Pas- 
ENGERS,  ETC.,  in  Texas  (Supreme 
Court J^  are  the  following: 

Breen  V,  Texas  and  Pacific  R.  R. 
Co.  (1878),  50  Tex.  43  (ejection  from 
train  for  refusal  to  pay  fare;  right  to 
eject;  check  given  by  one  conductor  is 
not  evidence  of  right  to  be  carried  on 
another  train  under  another  con* 
ductor;  judgment  giving  costs  to  ap- 
pellee (railroad  company),  reversed 
and  judgment  for  $2.55  rendered  in 
favor  of  appellant  (plainti£f)  with  in- 
terest thereon  from  date  of  judgment 
in  court  below,  each  party  to  be  taxed 
with  costs  below,  and  costs  allowed 
appellant  in  this  court). 

Texas  and  Pacific  R.  R.  Co.  v. 
Casey  (1879),  52  Tex.  112  (ejection  of 
woman  from  train;  failure  to  produce 
pass,  put  off  at  water  tank;  held  that 
a  water  tank  is  not  a  usual  stopping 
place  within  meaning  of  statute  desig- 
nating a  proper  place  for  passengers 
to  get  on  or  off  trains;  plaintiff  having 
to  walk  some  distance,  was  injured  so 
that  she  suffered  a  miscarriage;  judg- 
ment for  $2,500  affirmed). 

Texas  and  Pacific  R*y  Co.  v.  Bond 
(1884).  62  Tex.  442  (ejection  from  train 
for  failure  to  pay  train  fare;  con- 
ductor not  justified  in  assuming  that 
passenger  who  tenders  regular    fare 


will  not  pay  train  fare;  reasonable 
time  to  pay  must  be  given  before 
ejecting  passenger;  judgment  for 
plaintitT  for  $154  affirmed). 

International  and  Great  North- 
ern R.  R.  Co.  v.  Smith  (1886).  i  S.  W. 
Rep.  565  (plaintiff's  wife  on  wrong 
train;  ejected,  with  two  children,  at 
lonely  place  on  a  dark  night;  obliged 
to  walk  several  miles  to  a  station  and 
insulted  by  a  negro  guide;  damages 
for  mental  anguish  and  fright;  $8,000 
not  excessive). 

International  and  Great  North- 
ern R*Y  Co.  V,  Gilbert  (1885),  64  Tex. 
536  (ejection  of  passenger  who  had 
boarded  wrong  train;  females  and 
children  put  off  slowly  moving  train 
at  place  other  than  regular  station; 
railroad  liable;  damages  for  mental 
and  bodily  suffering  recoverable; 
judgment  for  plaintiff  for  $6,500 
affirmed). 

International  and  Great  North- 
ern R'y  Co.  V,  Leak  (18S5),  64  Tex.  657 
(forcible  ejection  of  insane  woman 
from  train;  judgment  for  $2,500 
affirmed). 

International  and  Great  North- 
ern R'y  Co.  v.  Wilkes  (1887),  68  Tex. 
617  (ejection  from  train  for  failure  to 
produce  ticket  or  to  pay  fare;  passen- 
ger put  off  train  at  midnight  at  dan- 
gerous place;  right  to  reasonable  time 
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conductor  went  through  the  car  to  take  up  the  tickets  and  to  col- 
lect fares  after  leaving  Atlanta,  he  asked  appellee  if  he  did  not 
wish  to  get  off  at  that  place ;  and  having  been  answered  in  the 
affirmative,  he  stopped  the  train  to  put  him  off.  Appellee  testified : 
**I  told  the  conductor,  after  looking  out  of  the  window  of  the  car, 
that  we  were  in  Black  Bayou  bottom,  one  and  one-half  or  two 
miles  from  Atlanta ;  that  it  was  dark  and  cold,  and  that  I  did  not 
want  to  get  off  there.  I  asked  the  conductor  to  let  me  go  on  to 
the  next  station.  The  conductor  caught  hold  of  me  and  said, 
'You  get  off,  you  son  of  a  bitch;  you  are  trying  to  bum  your 
way,*  and  pushed  me  off.  I  was  willing  to  pay  the  conductor  to 
carry  me  on  to  the  next  station."  The  conductor  of  the  train 
testified,  for  the  defendant,  to  the  effect  that  no  force  was  used 
to  put  the  plaintiff  off  the  train,  and  that  he  got  off  willingly. 


to  produce  ticket;  damages  for  pain 
of  mind  and  body  and  injury  to  feel- 
ings recoverable;  judgment  for  (400 
[plaintiff  having  remitted  $100] 
affirmed). 

St,  Louis,  Arkansas  and  Texas  R'y 
Co.  V.  Mackie  (1888),  71  Tex.  491 
(mistake  of  agent  in  giving  passenger 
second-class  tickets  instead  of  first- 
class  tickets;  expelled  from  first-class 
cars:  indecent  and  profane  language 
of  negro  and  other  passengers,  by  rea- 
son of  which  plaintiff's  wife  and  chil- 
dren became  sick;  *'  physical  and 
mental  *'  damages;  judgment  for 
plaintiff  for  $517  affirmed). 

Gulf,  Colorado  and  Santa  Fe  R'y 
Co.  V,  Hurley  (1889),  74  Tex.  593 
(ejection  from  freight  train,  which 
passenger  had  boarded  by  direction  of 
local  station  agent,  at  place  other  than 
station;  evidence  of  mental  anxiety  to 
reach  sick  child  not  admissible  in  con- 
sideration of  damages  for  mental 
anguish  caused  by  ejection  from  train; 
erroneous  instruction;  judgment  for 
plaintiff  for  $500  reversed). 

Eddy  kt  al..  Receivers,  v.  Rider 
(1890),  79  Tex.  53  (ejection  from  freight 
train  of  passenger  without  ticket;  rule 
as  to  carrying  only  passengers  with 
tickets;    tender  of  fare;    where  there 


was  no  ticket  office  at  depot  where 
passenger  boarded  train,  and  no  oppor- 
tunity to  get  ticket,  passenger  was  en- 
titled to  be  carried  at  the  rate  of  three 
cents  a  mile;  judgment  for  plaintiff 
for  $100  affirmed). 

Missouri  Pacific  R'y  Co.  v.  Kaiser 
(1891),  82  Tex.  144  (young  girl  and  girl 
companion  ejected  from  train  at  sta- 
tion where  they  were  entire  strangers; 
damages  for  distress  and  fright;  judg- 
ment for  plaintiff  for  $300  affirmed). 

International  and  Great  North- 
ern R'y  Co.  v.  Anderson  (1891),  82 
Tex.  516  (assault  upon  and  forcible 
ejection  from  moving  freight  train  of 
trespasser,  who  was  run  over  by  train, 
crushing  his  arm  and  breaking  his  leg; 
railroad  company  not  liable  for  the  act 
of  its  brakeman). 

Texas  and  Pacific  R'y  Co.  v. 
Black  (1894).  87  Tex.  160  (boy  riding 
on  freight  train  by  permission  of 
brakeman,  not  a  passenger;  ordered 
off  by  brakeman,  and  on  refusing  10 
get  off  while  train  was  moving,  the 
brakeman  threw  a  lump  of  coal  at  the 
boy  and  he  was  knocked  off  the  train 
and  run  over,  his  feet  having  to  be 
amputated;  railroad  company  not 
liable  for  the  assault  by  its  brakeman; 
judgment  for  plaintiff  reversed). 
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There  was  no  evidence  tending  to  show  that  the  plaintiff  offered 
to  pay  his  fare  to  the  next  stopping  place,  nor  was  any  fact 
proved  from  which  the  conductor  could  have  inferred  that  he 
desired  to  do  so. 

Such  being  the  evidence,  counsel  for  the  defendant  asked  the 
court  to  charge  the  jury  to  the  effect  that  it  was  not  the  duty  of 
the  company  to  carry  the  plaintiff  to  the  next  station  unless  he 
paid  or  offered  to  pay  his  fare  to  that  point ;  and  also,  that  unless 
the  plaintiff  tendered  or  offered  to  pay  his  fare  to  the  next  station 
the  conductor  had  the  right  to  put  him  off;  provided  the  con- 
ductor had  no  reason  to  believe  that  putting  him  off  at  the  par- 
ticular place  would  result  in  his  injury.  The  court  refused  to  give 
the  instructions,  and  we  are  of  the  opinion  that  this  was  error. 

The  plaintiff's  own  neglect  led  to  his  being  carried  beyond  his 
destination.  He  was  not  entitled  to  a  free  passage  to  the  next 
station.  He  could  have  acquired  that  right  by  paying  or  offering 
to  pay  the  fare.  A  formal  tender  was  not  necessar}%  nor  even 
perhaps  a  specific  offer  to  pay.  But  a  mere  willingness  to  pay, 
unaccompanied  b)'  word  or  act  calculated  to  suggest  to  the  con- 
ductor his  desire  to  do  so,  was  not  in  our  opinion  sufficient  to 
place  the  conductor  in  the  wrong  in  ejecting  him  from  the  train. 
He  had  already  paid  his  fare  to  the  conductor  from  Texarkana, 
where  he  boarded  the  train,  to  the  junction  where  he  bought  his 
ticket  to  Atlanta,  and  therefore  knew  the  fact  that  he  could  have 
been  carried  as  far  as  he  wished  by  simply  paying  the  additional  fare. 
There  was  no  evidence  tending  to  show  that  the  conductor  would 
not  have  carried  him  had  he  offered  to  do  so;  and  in  the  absence 
of  such  evidence  it  is  not  to  be  presumed  that  the  conductor 
would  have  unlawfully  ejected  him.  According  to  his  own  version 
of  the  facts,  he  must  have  known  that  the  conductor  was  laboring 
under  the  impression  that  he  was  attempting  to  secure  further 
transportation  without  paying  his  way. 

If  the  conductor  had  the  right  to  put  the  plaintiff  off  the  car, 
he  could  lawfully  use  only  such  force  as  was  necessary  to  accom- 
plish that  object,  and  for  any  unnecessary  violence  the  company 
would  be  liable.  His  damages  in  such  a  case  would,  however,  be 
restricted  to  the  direct  consequences  of  that  wrong,  and  would 
include  not  only  any  physical  pain  he  may  have  suffered  as  the 
direct  result  of  the  force,  but  also  include  any  mental  suffering 
which  resulted  from  accompanying  insults,  if  any  such  insults  in 
fact  accompanied  it.    It  would,  however,  not  include  compensation 
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for  his  inconvenience  in  having  to  make  his  way  back  to  Atlanta 
in  the  night-time,  his  suffering  from  the  exposure  to  cold,  or  his 
sickness,  if  any,  consequent  upon  that  exposure.  If  the  ejection 
had  been  wrongful,  these  would  have  been  proper  elements  of 
damage,  and  the  jury  were  instructed  to  give  such  damages  in  the 
event  they  found  for  the  plaintiff.  In  fact,  the  petition  seems  to 
have  been  predicated  upon  the  theory  that  the  plaintiff  was 
unlawfully  put  off  the  train.  It  is  apparent,  therefore,  that  the 
requested  instructions  were  material  and  require  a  reversal  of  the 
judgment. 

If  the  plaintiff  was  ejected  with  unnecessary  violence  and  in  an 
insulting  manner,  he  is  entitled  to  be  compensated  for  the  feeling 
of  shame  and  mortification  resulting  therefrom  as  a  part  of  his 
actual  damages,     i  Sedg.  on  Dam.,  8th  ed.,  p.  65  et  seq. 

For  the  errors  pointed  out,  the  judgment  is  reversed  and  the 
cause  remanded. 


TEXAS  AND  PACIFIC  RAILWAY  COMPANY  V. 

BOWLIN. 

Court  of  Civil  Appeals,  Texas,  November,  iSpS- 
[Reported  in  32  S.  W.  Rep.  918.] 

PASSENGER  STRUCK  BY  POLICEMAN  AT  RAILROAD  STATION  —  LIA- 
BILITY OF  RAILROAD  COMPANY. —  Where  a  passenger,  awaking 
from  a  drunken  sleep,  started  back  to  the  depot,  after  leaving  the  waiting 
room,  and  was  struck  by  a  policeman  employed  by  the  railroad  company, 
sustaining  injuries  resulting  in  the  loss  of  an  eye,  the  railroad  company 
was  held  liable  in  damages  (i). 

LOSS  OF  AN  EYE  —  DAMAGES.  —  In  such  case  the  sum  of  $5,000  for  the  loss 
of  an  eye  was  not  excessive. 


I.  Among  other  actions  relating  to 
Assaults  Upon  and  Ejection  of  Pas- 
sengers, ETC..  in  Texas  (Civil  Appeals)^ 
are  the  following: 

Eddy  et  ai..  v.  Elliott  (1890),  15  S. 
W.  Rep.  41  (ejection  from  train  for  re- 
fusal to  pay  train  fare;  no  force  used; 
judgment  for  plaintiff  reversed,  it 
being  held  there  was  no  cause  of  ac- 
tion against  railroad  company). 

Missouri  Pacific  R'y.  Co.  v.  Mar- 
ting    (1892),     18   S.     W.     Rep.    1066, 


forcible  ejection  from  train;  agent 
refusing  to  stamp  plaintiff's  ticket  and 
conductor  refusing  to  receive  same; 
assault  by  conductor  upon  plai miff's 
wife  and  threat  to  eject  her  and  her 
child  unless  she  surrendered  watch  and 
chain;  $2,020.45  damages  not  execs 
sive.  On  rehearing  (Texas  Civil  Ap- 
peals), judgment  was  reversed,  and 
new  trial  granted,  2  Tex.  Civ.  App. 

634). 

Kansas  Gulf  Short  Line  R'y  Co.  v. 
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Error  from  District  Court,  Tarrant  County.  The  facts  appear 
in  the  opinion.     Judgment  affirmed. 

M.  A.  Steadman  and  Geo.  Thompson,  for  plaintiff  in  error. 

Wynne,  McCart  &  Booty,  for  defendant  in  error. 

Stephens,  J.  —  For  the  loss  of  an  eye,  R.  M.  Bowlin,  defend- 
ant in  error,  recovered  judgment  against  the  Texas  and  Pacific 
Railway  Company,  plaintiff  in  error,  in  the  sum  of  $5,000.     The 


Scott  (1892),  i  Tex.  Civ.  App.  i  (ejec- 
tion from  train  of  passenger  who  ten- 
dered a  pass  which  conductor  held  to 
be  a  bogus  one;  judgment  for  plaintiff 
reversed). 

FORDYCE      ET      AL.,      RECEIVERS,      V, 

Beecher  (1893),  2  Tex.  Civ.  App.  29 
(assault  by  conductor  upon  person  who 
was  riding  on  baggage  car;  no  demand 
made  for  fare  upon  entering  car; 
question  as  to  abatement  of  suit  on 
discharge  of  receiver  pending  suit; 
erroneous  charge  as  to  damages;  and 
erroneous  instruction  on  case  not 
raised  by  evidence;  judgment  for 
plaintiff  reversed). 

Gulf,  Colorado  and  Santa  Fe  R'y 
Co.  V.  Rather  (1893),  3  Tex.  Civ. 
App.  72  (mistake  of  ticket  agent  in 
giving  passenger  wrong  ticket;  refusal 
of  conductor  to  recognize  ticket;  ejec- 
tion from  train:  judgment  for  $500  for 
plaintiff  affirmed). 

Gulf,  Colorado  and  Santa  Fe  R'y 
Co.  V.  Moody  (1893),  3  Tex.  Civ.  App. 
622,  (ejection  of  passenger  from  train 
for  occupying  more  than  one  seat  in 
car;  rules  as  to  conduct  of  passengers 
reasonable;  and  for  breaking  same 
passenger  may  be  ejected;  arrest  of 
passenger  and  alleged  assault  by  de- 
fendant's servants;  judgment  for 
$5,500  for  plaintiff  reversed,  verdict 
being  considered  excessive  damages). 

Texas  and  Pacific  R'y  Co.  v. 
Dennis  (1893),  4  Tex.  Civ.  App.  90 
(expiration  of  excursion  ticket  issued 
by  railway  company  to  persons  attend- 
ing sale  of  lots  in  a  distant  city;  dili- 
gence used  after  sale  to  make  return 
trip;    refusal  of    conductor  to  accept 


ticket;  ejection  of  passenger  from 
train;  verdict  for  $500  excessive,  but  if 
remittitur  filed,  judgment  for  $250 
affirmed). 

Texas  and  Pacific  R'y  Co,  v. 
Mother  (1893),  5  Tex.  Civ.  App.  87 
(trespasser,  a  boy  seventeen  years  old, 
on  freight  train,  ordered  to  leave  train 
while  in  motion  by  brakeman,  ex- 
pelled from  car  and  run  over  and 
killed;  judgment  for  $2,700  affirmed). 

Gulf,  Colorado  and  Santa  Fe  R'y 
Co.  V.  Cole  (1894),  8  Tex.  Civ.  App. 
635  (refusal  of  conductor  to  accept 
pass  tendered  by  passenger;  ejection 
from  train;  judgment  for  plaintiff  for 
$500  affirmed). 

International  and  Great  North- 
ern R.  R.  Co.  V,  Miller  (1894),  9  Tex. 
Civ.  App.  104  (forcible  ejection  of 
negro  passenger  from  car  set  apart  for 
white  passengers;  judgment  for  plain- 
tiff for  $200  actual  damages  and  $300 
exemplary  damages  affirmed). 

Southern  Pacific  R'y  Co.  v.  Ken- 
nedy (1894),  9  Tex.  Civ.  App.  232 
(violent  ejection  of  trespasser  from 
freight  train  in  motion;  conductor 
shooting  trespasser  as  he  was  trying 
to  get  off;  railroad  company  liable; 
judgment  for  plaintiff  affirmed). 

Missouri,  Kansas  and  Texas  R'y 
Co.  OF  Texas  v.  Sanders  (1895),  12 
Tex.  Civ.  App.  5  (person  pushed  off 
platform  of  moving  train  by  conductor 
and  injured;  judgment  for  plaintiff  for 
$550  actual  damages  affirmed). 

Texas  and  Pacific  R'y  Co.  v,  Ed- 
MOND  (1895),  29  S.  W.  Rep.  518  (pas- 
senger kicked  from  lower  step  of  rail- 
road  car  by   porter  while   train   was 
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depot  policeman  at  the  Union  depot  in  Ft.  Worth,  one  Riggles, 
employed  by  the  railroad  companies,  and  paid  by  the  Texas  and 
Pacific  Company,  to  look  after  passengers,  inflicted  the  injury 
complained  of  under  the  following  circumstances :  From  previous 
loss  of  sleep,  mixed  with  more  or  less  whiskey,  defendant  in 
error,  on  the  night  of  November  i6,  1891,  while  waiting  for  a 
delayed  train  in  said  depot,  fell  into  a  very  deep  sleep,  from 
which,  on  the  arrival  of  his  train,  he  could  hardly  be  aroused  by 
the  conjoint  efforts  of  his  son  and  one  Archer,  who  were  his 
traveling  companions.  Observing  this,  Riggles  came  to  the 
rescue,  and  assisted  them  in  getting  him  up  from  his  seat  and  out 
of  the  waiting  room,  whereupon,  coming  in  contact  with  the  cold 
air,  he  woke  up,  and,  turning  round,  started  back  into  the  depot, 
when  Riggles  struck  him  in  the  left  eye  with  a  billy,  from  which 
he  suffered  excruciating  pain  for  several  weeks,  and  finally  lost 
the  sight  of  that  eye.  Thus  far  the  witnesses  all  agree.  The 
version  of   those  testifying   for   Bowlin   makes   a  cfear  case  of 


moving  and  injured;  judgment  for 
plaintiff  affirmed,  although  he  was 
dnink  at  the  time  of  the  assault;  $500 
damages  not  excessive). 

Houston  and  Texas  Central  R.  R. 
Co.  V,  Washington  (1895),  30  S.  W. 
Rep.  719  (assault  by  brakeman  upon 
passenger,  causing  the  latter  to  fall  off 
train  and  break  his  leg;  judgment  for 
plaintiff  for  $750  affirmed;  railroad 
company  being  liable  although  brake- 
man  was  not  acting  in  course  of  his 
employment). 

St.  Louis  Southwestern  R'y  Co. 
V.  Huffman  (1895),  32  S.  W.  Rep.  30 
(forcible  ejection  of  trespasser  from 
moving  train;  railroad  company 
liable;  judgment  for  plaintiff  for 
$1,000  affirmed). 

Russell  t^.  Missouri,  Kansas  and 
Texas  R*y  Co.  (1896),  12  Tex.  Civ. 
App.  627  (ejection  from  train;  ticket 
not  stamped  by  agent;  refusal  of  con- 
ductor to  receive  same;  plaintiff  not 
entitled  to  recover  for  ejection,  but  only 
for  delay  and  purchase  of  another 
ticket;  judgment  for $35.70  affirmed). 

St.  Louis  Southwestern  R'y  Co. 
OP  Texas  v,  Griffith  (1896),  12  Tex. 


Civ.  App.  631  (indecent  assault  upoa 
female  passenger  by  station  agent; 
judgment  for  plaintiff  for  ^,500 
affirmed). 

Houston  and  Texas  Central  R.  R. 
Co.  V.  Crone  (1896),  37  S.  W.  Rep.  1074 
(ejection  from  train  on  presentation  of 
mutilated  licket  which  conductor  re- 
fused to  receive;  verdict  for  $3*500 
excessive;  judgment  for  plaintiff 
reversed). 

Gulf,  Colorado  and  Santa  Fe  R'y 
Co.  V.  St.  John  (1896),  13  Tex.  Civ. 
App.  257  (failure  of  ticket  agent  to 
stamp  passenger's  ticket;  refusal  of 
conductor  to  receive  same  and  ejection 
of  passenger;  judgment  affirmed  if 
plaintiff  entered  remittitur  of  $250,  ver- 
dict for  $500  being  excessive). 

Houston  and  Texas  Central  R*y 
Co.  V.  Grigsby  (1896),  13  Tex.  Civ. 
App.  639  (forcible  ejection  of  tres- 
passer from  moving  freight  train; 
threat  of  brakeman  to  shoot  if  tres- 
passer did  not  get  off;  plaintiff  run 
over  and  leg  crushed;  judgment  for 
plaintiff  for  $1,500  affirmed;  rehearing 
denied). 
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unprovoked  cruelty,  even  had  Bowlin  been  mere  animal  instead 
of  man.  That  of  Riggles  himself,  the  only  opposing  witness, 
makes  the  case  little  better,  as  will  sufficiently  appear  from  the 
following  excerpt  from  his  testimony:  **I  remember,  a  very 
large  man  —  there  was  two,  perhaps  more,  of  them  —  came  to 
the  depot,  going  off  on  the  Santa  Fe;  and  the  Santa  Fe  was  one 
hour  late;  and  the  large  man  seemed  to  be  drinking  some,  and  he 
fell  asleep  while  in  the  depot ;  and  when  the  train  came  the  two 
parties  with  him  seemed  that  they  could  not  get  him  out  of  the 
seat.  I  walked  up,  and  says,  'What  is  the  matter? '  They  says: 
*We  can't  get  him  up.  He  is  a  little  full.'  And  I  got  hold  of 
him  and  helped  him  out  of  the  depot,  waked  him  kind  of  up,  and 
told  him  there  was  his  train,  and  I  helped  him  across  the  M.,  K. 
&  T.  tracks,  about  ten  or  twelve  feet,  I  reckon,  of  the  Santa  Fe 
train.  I  turned  to  go  back,  to  see  if  there  was  other  passengers 
in  the  depot,  and  in  a  couple  or  three  minutes  after  I  returned  to 
the  door  the  big  man  came  staggering  back  to  the  door.  I  says, 
'What  you  want?'  He  says,  'I  don't  know  that  it  is  any  of 
your  business.'  I  says,  'Here;  there  is  your  train.  You  had 
better  get  on  it.'  He  says,  'I  will  come  in  here  and  raise  hell 
before  I  do.'  I  says,  'There  is  your  train  now;  go  on.'  I  was 
in  the  door,  shoving  him  back,  and  he  started  at  me  again,  and 
there  was  a  lick  passed,  and  after  that  he  went  right  onto  the 
train.  The  door  he  was  going  in  was  the  door  to  the  waiting 
room.  Ladies  stayed  in  there.  There  were  ladies  in  there  that 
night.  Plaintiff  seemed  to  be  mad  as  he  started  to  go  back  in 
the  door.  There  was  such  a  crowd  around  I  did  not  pay  much 
attention  to  whether  he  was  talking  loud  or  low,  for  I  was  trying 
to  get  him  back  out  of  the  door,  so  the  passengers  could  get  out." 
We  can  take  no  view  of  the  case  that  would  justify  or  excuse  the 
infliction  of  injuries  so  severe  and  painful  on  provocation  so 
slight.  Riggles,  though  fully  apprised  of  Bowlin's  abnormal  con- 
dition, inflicted  a  blow  which  cannot  be  characterized  as  less  than 
brutal.  That  he  was  acting  within  the  scope  of  his  employment 
by  the  companies,  though  clothed  with  the  authority  of  a  peace 
officer,  does  not  admit  of  serious  controversy.  We  conclude, 
therefore,  that  all  the  assignments  relating  to  the  issue  of  liability 
on  the  part  of  plaintiff  in  error  for  this  conduct  of  its  employees 
must  be  overruled. 

The  error  assigned  to  the  following  charge  on  the  measure  of 
damages  is  not   so  easily  disposed  of:     "And   if   you   further 
Vol.  VIII  —  41 
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believe  from  the  evidence  that  such  injuries,  if  any,  were  of  a 
permanent  nature,  you  will  also,  in  estimating  his  actual  damages, 
consider  the  probable  effect,  if  any,  of  such  injuries  in  impairing 
his  ability  to  earn  a  livelihood  in  the  future."  The  complaint  of 
this  charge  is  that,  in  submitting  the  impaired  ability  to  earn  a 
livelihood  in  the  future,  it  submitted  an  issue  not  raised  by  the 
pleadings  and  evidence.  The  following  is  the  only  averment  in 
the  petition  on  that  subject :  "Plaintiff  represents  that  by  reason 
of  said  injury  he  has  suffered,  and  still  suffers,  great  mental  and 
physical  pain ;  that  he  is  disfigured  in  his  face  by  the  loss  of  his 
eye;  that  he  suffers,  and  during  his  life  must  continue  to  suffer, 
the  loss  of  sight  in  his  left  eye."  The  general  rule  undoubtedly 
is  that  whatever  damage,  though  the  natural,  is  not  the  necessary 
or  obvious,  result  of  an  injury,  is  classed  as  special  damage,  and 
must  be  so  alleged ;  that  is  to  say,  had  defendant  in  error  sought 
to  recover  damages  on  account  of  diminished  capacity  to  earn 
money  in  a  particular  vocation,  the  facts  in  relation  thereto  must 
have  been  alleged.  Where,  however,  the  capacity  to  earn  a  Uveli- 
hood  generally,  without  reference  to  any  particular  calling,  is 
obviously  impaired,  as  it  must  be  conceded  it  would  be  by  the  loss 
of  so  essential  an  organ  as  that  "little  member"  that  "gives  life 
to  every  other  part  about  us,"  the  damage  should  be  classed  as 
general,  and  not  special.  The  object  of  the  rule  is  to  prevent  a 
surprise  upon  the  defendant.  Where  the  resultant  damage, 
therefore,  is  obvious,  the  reason  of  the  rule  is  wanting.  In  this 
case,  while  there  was  proof,  incidentally,  that  the  party  injured 
was  a  farmer,  it  was  not  pretended  that  he  was  entitled  to  recover 
anything  on  the  ground  that  the  loss  of  an  eye  was  more  detri- 
mental in  that  occupation  than  it  would  have  been  in  some  other. 
No  evidence  was  offered  of  any  such  peculiar  damage.  The 
charge  submitted  only  the  impaired  ability  generally  to  earn  a 
livelihood  in  future,  without  reference  to  any  particular  pursuit ; 
and  that  being  the  result  of  the  alleged  and  proven  loss  of  sight 
for  life,  it  is  implied  by  law.  Railway  v.  Curry,  64  Tex.  85. 
The  issue  as  submitted  was,  then,  within  the  pleadings  and  proof, 
and  could  have  operated  no  surprise. 

We  are  also  of  opinion  that  the  amount  of  the  verdict  was  not 
excessive.  These  conclusions  lead  to  an  affirmance  of  the 
judgment. 
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GALVESTON,  HARRISBURG  AND  SAN  ANTONIO 

RAILWAY  COMPANY  V.  LONG. 

Court  of  Civil  Appeals^  Texas^  i8g6, 

[Reported  in  13  Tex.  Civ.  App.  485.] 

PASSENGER  STUMBLING  OVER  BAGGAGE  IN  CAR  —  DISCHARGE  OF 
PISTOL  INJURING  ANOTHER  PASSENGER  — ACCIDENT. —Where 
a  passenger,  who  was  intoxicated,  while  walking  through  the  ladies'  car 
stumbled  against  some  baggage  on  the  floor  of  the  car,  and  a  pistol  fell 
from  his  pocket  and  was  discharged,  the  ball  entering  the  foot  of  another 
passenger,  severely  injuring  him,  it  was  held  that  the  railroad  company 
was  not  liable,  as  the  injury  to  the  passenger  was  the  result  of  an  accident 
which  could  not  have  been  foreseen  by  the  company's  servants,  and  judg- 
ment for  plaintiff  was  reversed. 

Appeal  from  District  Court,  Bexar  County.  The  facts  appear 
in  the  opinion.    Judgment  reversed, 

Upson  &  Bergstrom,  for  appellant. 

Simpson  &  Onion,  for  appellee. 

Fly,  J.  —  Appellee  sued  appellant  for  damages  in  the  sum  of 
$10,220,  arising  from  a  wound  in  the  foot.  It  was  alleged  that 
appellee  and  his  wife,  in  October,  1894,  entered  a  passenger  coach 
of  appellant,  in  the  city  of  Houston,  to  be  transported  to  San 
Antonio;  that  a  person  named  Emmett  Townsend  also  boarded 
the  train  at  Houston  while  in  a  drunken  condition;  that  the 
employees,  knowing  that  said  Townsend  was  intoxicated,  per- 
mitted him  to  stagger  up  and  down  through  the  train  and  jostle 
the  passengers ;  that  the  employees  of  appellant  also  knew  that 
Townsend  carried  a  45-caliber  six- shooter,  and  while  he  was  pass- 
ing through  the  car  in  which  appellee  was  seated  the  pistol  fell  to 
the  fioor  and  was  discharged,  the  bullet  inflicting  a  serious  wound 
on  the  foot  of  appellee.  There  was  a  verdict  for  $4,320  in  favor 
of  appellee. 

The  carrier  of  passengers  is  held  to  the  exercise  of  a  high  degree 
of  care  in  providing  for  the  comfort  and  convenience  of  its  pas- 
sengers,  and,  incidental  to  this  duty,  the  power  is  given  to  repress 
and  prohibit  all  disorderly  conduct  on  its  means  of  transportation, 
and  to  expel  or  exclude  therefrom  any  person  whose  conduct  or 
condition  is  such  as  to  render  acts  of  impropriety,  rudeness, 
indecency,  or  disturbance  either  inevitable  or  reasonably  probable. 
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Sullivan  v.   Railroad  Co.  (Mass.)  1 8  N.  E.  Rep.  678  (i);  Putnam 
V.  Railroad  Co.,  55  N.  Y.  108  (2);  Ray,   Neg.   Imp.  Dut.,  §  53. 
In  all  of  the  cases  to  which  our  attention  has  been  called,  where 
damages  have  been  allowed  on  account  of  the  acts  of  one  passen- 
ger towards  another,  the  liability  of  the  carrier  has  been  made  to 
depend  upon  the  conduct  or  condition  of  the  offending  passenger 
being  such  as  to  place  a  prudent  person  upon  notice  that  inter- 
ference with  other  passengers  was  reasonably  to  be  anticipated. 
In  other  words,  the  carrier  will  be  held  liable  when,  by  the  exer- 
cise of  proper  care,  the  acts  of  violence  might  have  been  foreseen 
and  prevented.     Britton  v.  Railway  Co.,  88  N.  C.  544(3);  King 
V,  Railway  Co.  (Ind.),   18  Am.  &  Eng.  R.  Cas.  386;  Putnam  v. 
Railroad  Co.,  55   N.  Y.    108;  Weeks  v.   Railroad  Co.,  72  N.  Y. 
50;  Felton  V.  Railway  Co.,  69  Iowa,  580  (4);  Mullan  v.  Railroad 
Co.,  46  Minn.  474.     A  railway  company  has  the  power,  as  above 
stated,  of  refusing  to  receive  as  a  passenger,  or  to  expel,  any  one 
who  is  drunk  or  disorderly,  or  whose  conduct  is  such  "as  to 
endanger  the  safety  or  interfere  with   the    reasonable  comfort 
and   convenience    of    the   other  passengers,  and  may   exert  all 
necessary  power  and  means  to  eject  from   the   cars  anyone   so 
imperiling  the  safety  or  annoying  others.     »     »     »     jf  this  duty 
is    neglected   without    good     cause,  and    a   passenger    receives 
injury,  which  might  have  been  reasonably  anticipated  or  naturally 
expected,  from  one  who  is  improperly  received  or  permitted  to 
continue  as  a  passenger,  the  carrier  is  responsible."     Meyer  t^. 
Railway  Co.,  4  C.  C.  A.  221,  54  Fed.  Rep.  116;  Railway  Co.  v. 
Hinds,  (Pa.)  91  Am.  Dec.  224  (5);  Flint  v.  Transportation  Co.,  34 
Conn.  554(6).     In  the  last-cited  case  a  passenger  was  wounded 
by  the  discharge  of  a  gun  which  fell  from  the  hands  of  one  of  a 
number  of  drunken  soldiers  who  were  engaged  in  an  affray  on  a 
boat,  and  the  liability  of  the  carrier  was  put  upon  the  ground  that 
the  passenger  was  allowed  to  pass  without  warning  to  the  part  of 
the  boat  where  the  affray  was  going  on,  and  no  effort  whatever 
was  made  to  quell  the  disturbance.     The  following  charge  given 
by   the   trial   court   was   commended:     "The   defendants   were 

I.  Sullivan  v.    Old    Colony   R.   R.  4.  An  abstract  of  the  Felton   Case 

Co.,  148  Mass.   119,  is  reported  in  8  appears  on  page  251  of  this  Tolume, 

Am.  Neg.  Cas.  416,  ante.  ante, 

a.  See  abstract  of  the  Putnam  Case,  5.  This  case  is  reported  in  this  roU 

in  this  volume,  p.  553.  ante,  ume.  page  602,  ante, 

3.  A   note  of  this  case  appears  on  6.  An  abstract  of  the  Flint  Case  is 

page  563  of  this  volume,  ante.  reported  in  this  volume,  page  104, 
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bound  to  exercise  the  utmost  vigilance  in  maintaining  order  and 
guarding  the  passenger  against  violence,  from  whatever  source 
arising,  which  might  reasonably  be  anticipated  or  naturally  be 
expected  to  occur,  in  view  of  all  the  circumstances,  and  of  the 
number  and  character  of  the  persons  on  board.*'     The  facts  in 
the  case  of  Putnam  v.  Railroad,   above  cited,  are  more  nearly 
similar  to  the  case  before  us  than  any  we  have  seen,  and  in  pass- 
ing upon  it  the  New  York  Court  of  Appeals  said:     "It  may  be 
conceded  that  Foster,  the  individual  who  inflicted  the  injury 
resulting  in  the  death  of  the  plaintiff's  intestate,  was  drunk  when 
he  came  on  the  car;  but  so  long  as  he  remained  quietly  by  the 
driver  on  the  platform,  neither  entering  the  car  nor  molesting  or 
annoying  passengers  in  any  way,  the  conductor  would  not  have 
been  justified  in  refusing  to  permit  him  to  remain  as  a  passenger. 
The  fact  that  an  individual  may  have  drunk  to  excess  will  not,  in 
every  case,  justify  his  expulsion  from  a  public  conveyance.     It  is 
rather  the  degree  of  the  intoxication,  and  its  effect  upon  the 
individual,  and  the  fact  that  by  reason  of  the  intoxication  he  is 
dangerous  or  afinoying  to  the  other  passengers,  that  gives  the 
right  and  imposes  the  duty  of  expulsion.     The  facts  in  that  case 
were  that  Foster  was  drunk,  and  went  into  a  street  car,  and 
grossly  insulted  two  ladies  who  were  with  the  party  who  was 
afterwards  killed  by  him.     Deceased  expostulated,  and  appealed 
to  the  conductor  to  make  Foster  keep  quiet,  which  he  did.    Foster 
then  left  the  car,  and  went  out  on  the  front  platform,  where  he 
quietly  remained  until  deceased  was  leaving  the  car  at  the  other 
end,  when  he  (Foster)  sprang  from  the  car,  and  ran  back  and 
assaulted  deceased.     The  court  held  that  there  was  nothing  in 
the  conduct  of  Foster,  after  the  insult  committed  by  him,  that 
would  lead  the  employees  to  apprehend  that  he  intended  making 
a  murderous  attack  on  deceased.     It  was  said  by  the  court :     *  The 
assault  by  Foster  upon  the  deceased  could  not  have  been  fore- 
seen, and  it  was  not  the  reasonable  or  probable  consequence  of 
the  omission  of  the  conductor  to  eject  him  from  the  car;  and 
upon  principle,  as  well  as  upon  authority,   the  injury  was  too 
remote  to  charge  the  defendant  for  the  damages.*  "     In  the  case 
now  before  us  the  facts  to  charge  the  railroad  company  are  not  so 
strong  as  in  the  New  York  case.     Appellee,  with  his  wife,  had 
entered  the  car  of  appellant,  at  Houston  to  be  transported  to  San 
Antonio.     Before  the  train  left  the  main  depot,  one   Emmett 
Townsend  passed  through  the  car,  smoking  a  cigar,  and  was  met 
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by  a  porter,  who  did  not  attempt  to  stop  him.  As  he  passed 
through  he  peered  into  the  faces  of  the  passengers,  as  if  looking 
for  some  one.  He  was  staggering.  After  the  train  started, 
Townsend  was  noticed  standing  on  the  platform  next  the  sleeper, 
looking  into  the  car.  The  conductor  talked  to  him.  As  soon  as 
the  conductor  went  into  the  sleeper,  Townsend  again  passed 
through  the  coach  in  which  appellee  and  his  wife  were  sitting. 
He  stumbled  when  near  them,  and  fell  against  appellee's  wife- 
Appellee  pushed  him,  and  he  went  on  through.  He  did  not 
speak,  and  did  not  display  any  weapon,  or  endeavor  to  interfere 
with  anyone.  Townsend  passed  through  the  car  two  other  times* 
each  time  staggering,  but  saying  nothing,  nor  interfering  with 
anyone.  He  was  intoxicated.  Some  time  after  Townsend  had 
passed  through  the  car  the  fourth  and  last  time,  appellee  went 
into  the  smoking  apartment,  which  was  divided  from  the  coach 
by  a  partition,  and  took  a  seat.  Townsend  was  in  this  apartment 
asleep.  A  station  was  approached,  and,  when  the  whistle 
sounded,  Townsend  got  up,  and  as  he  passed  appellee  a  small 
pistol  fell  from  his  person,  struck  the  floor,  and  was  discharged ; 
the  ball  entering  appellee's  foot,  and  seriously  and  permanently 
injuring  him.  The  above  is  the  version  of  the  affair  as  stated  by 
appellee,  who  judged  that  Townsend  was  intoxicated  by  his  stag- 
gering, and  the  maudlin  expression  on  his  face.  Townsend  was 
not  boisterous,  but  passed  quietly  through  the  car.  When 
Townsend  stumbled,  one  hand  was  thrown  out,  and  passed  over 
the  hair  and  face  of  Mrs.  Long.  Townsend  was  partially  paralyzed. 
He  was  a  deputy  sheriff,  and  told  the  conductor  he  was  looking 
for  a  neg^o.  No  one  said  anything  to  the  employees  of  appellant 
about  the  actions  of  Townsend.  There  does  not  appear  in  the 
record  any  circumstances  that  could  cause  the  employees .  of 
appellant  to  anticipate  that  Townsend  would  get  up  and  drop  a 
pistol,  unless  it  be  the  fact  that  he  was  intoxicated,  and  staggered 
and  smoked  in  the  ladies'  car  before  the  train  started.  He  was 
not  rude,  except  as  stated,  nor  boisterous,  and  when  he  stumbled 
it  would  seem  that  it  occurred  by  his  running  against  baggage 
lying  on  the  floor  of  the  car.  There  does  not  seem  to  be  any 
connection  between  the  intoxication  and  the  dropping  of  the 
pistol.  It  might  have  happened  to  any  man  who  carries  arms,  no 
matter  how  sober.  There  was  nothing  in  the  conduct  of  Town- 
send  that  would  have  justified  the  carrier  in  refusing  him  admit- 
tance to  the  car,  or  in  ejecting  him.     Thompson  v.  Railway  Co. 
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(N.  Y.  Sup.),  27  N.  Y.  Supp.  608.  No  human  being  could  have 
foreseen  what  happened,  or  could  have  had  any  ground  upon 
which  to  base  an  anticipation  that  such  a  result  would  follow  the 
presence  and  intoxication  of  Townsend.  Says  the  Supreme  Court 
of  Kentucky:  "It  may  be  stated  briefly,  in  assuming  the  liability 
of  a  railroad  to  its  passengers  for  injury  done  by  another  passen- 
ger, only  where  the  conduct  of  this  passenger  had  been  such 
before  the  injury  as  to  induce  a  reasonably  prudent  and  vigilant 
conductor  to  believe  that  there  was  reasonable  ground  to  appre- 
hend violence  and  danger  to  the  other  passengers,  and  in  that  case 
asserting  it  to  be  the  duty  of  the  conductor  of  the  railroad  train 
to  use  all  reasonable  means  to  prevent  such  injury,  and  if  he 
neglects  this  reasonable  duty,  and  injury  is  done,  that  then  the 
company  is  responsible ;  that  otherwise  the  railroad  is  not  respon- 
sible/' Railroad  Co.  v.  McEwan,  31  S.  W.  Rep.  465.  No  one 
on  the  train  seemed  to  anticipate  any  trouble  from  Townsend, 
and  that  appellee  himself  did  not  expect  any  trouble  to  result 
from  his  presence  on  the  train  is  shown  by  the  fact  that  he  made 
no  complaint  to  the  conductor,  and  went  into  the  apartment 
where  he  had  seen  Townsend  go,  and  where  he  found  him,  and 
seated  himself.  The  pistol  was  not  displayed,  and  no  one  could 
have  known  that  he  had  one,  unless  it  may  have  been  the  con- 
ductor, who  knew  he  was  an  officer  and  had  authority  to  carry 
arms.  Because  the  evidence  is  insufficient  to  sustain  the  verdict, 
the  judgment  is  reversed  and  the  cause  remanded. 


ASSAULT  UPON  PASSENGER  BY  AGENT  OF  RAILROAD 
COMPANY  —  LIABILITY  OF  COMPANY.  —  Appellant  (plaintiff 
below)  brought  suit  to  recover  damages  on  account  of  alleged  per- 
sonal injuries  inflicted  by  the  respondent's  servants.  There  are  two 
counts  in  the  complaint,  and  upon  the  trial  a  verdict  was  directed 
for  the  respondent,  the  defendant  below,  upon  the  first  count,  and 
a  verdict  returned  in  favor  of  the  appellant,  plaintiff  below,  in  the 
sum  of  $4,000  upon  the  second  count.  The  record  discloses  the 
following  facts:  Upon  the  i8th  of  July,  1892,  appellant  boarded  one 
of  the  passenger  trains  of  respondent  at  the  station  of  Sunnyside,  in 
this  territory,  and  paid  his  fare  to  the  next  station.  Lower  Crossing, 
where  he  alighted  from  the  train.  Appellant  was  fifty-one  years  of 
age,  and  a  traveling  merchant  by  occupation,  at  the  time  engaged  in 
traveling  over  the  country,  selling  spectacles.  Lower  Crossing  is 
simply  a  station  on  the  line  of  railway,  and  its  station  house,  together 
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with  the  pump  house  and  section  house,  were  embraced,  practically, 
within  one  inciosure.  There  was  a  platform  extending  from  the 
station  house  to  the  section  house,  which  was  but  a  few  yards  dis- 
tant. In  alighting  from  the  train,  in  pursuit  of  his  business,  plain- 
tiff went  towards  the  section  house,  for  the  purpose,  as  he  says,  to 
sell  his  wares.  Before  he  reached  the  house,  the  section  foreman, 
then  in  the  employment  of  the  company,  who,  it  appears,  was  under 
the  impression  that  the  appellant  was  a  spotter  and  spy  of  the 
respondent  company,  without  provocation  or  words,  assaulted  him 
with  a  shovel,  and  drove  him  back  to  the  station  house,  following 
him.  The  foreman  pulled  him  out  of  the  station  house,  and  ordered 
him  to  leave,  saying  that  he  would  give  him  five  minutes  to  get  away, 
and  threatening  him  with  death  unless  he  obeyed.  The  ticket  agent 
was  present,  and  saw  the  foreman  assaulting  the  appellant  outside 
the  station  house,  and  saw  them  back  into  the  waiting  room.  Plain- 
tiff, fearing  further  bodily  injury,  or  worse,  started  to  walk  on  the 
track  away  from  the  station,  and  towards  Grand  Junction,  some 
thirty  miles  away.  He  was  followed  by  two  unknown  persons, 
designated  in  the  testimony  as  '*  tramps,"  who  assaulted  and  robbed 
him  after  he  had  proceeded  about  a  quarter  of  a  mile  upon  his 
journey,  taking  his  satchel,  containing  his  stock  in  trade,  together 
with  his  pocket-book,  containing  a  few  dollars  in  money.  There- 
upon he  returned  to  the  station  house.  The  persons  who  robbed 
him  returned  also,  and,  it  appears,  located  themselves  at  or  near  the 
pump  house,  which  was  opposite  and  across  the  tracks  from  the 
station  house.  Upon  his  return  he  entered  the  station  and  made 
complaint  to  the  ticket  agent  of  what  had  happened,  and  was  talking 
with  him  about  sending  telegrams  to  Green  River  station,  giving 
information  of  the  robbery.  The  section  foreman  interfered,  and 
directed  the  ticket  agent  not  to  send  the  telegrams,  and  immediately 
after  crossed  the  track  to  where  the  two  tramps  were  standing,  when 
all  three  came  over  to  the  station,  the  foreman  in  advance,  and,  enter- 
ing the  waiting  room,  the  three  assaulted  the  appellant,  brutally 
beating  him.  Appellant  appealed  to  the  agent  and  bystanders  for 
assistance,  which  was  finally  rendered  by  a  stranger,  the  ticket  agent 
making  no  effort  to  protect  him,  other  than,  as  he  says,  to  order 
them  all  out  of  the  waiting  room.  He  testifies  that  he  knew  the 
section  foreman,  for  some  reason  or  other,  was  bent  upon  injuring 
the  appellant,  and  that  he  did  not  interfere  to  protect  him  because 
he  was  sick;  that  he  would  have  had  to  fight  to  protect  him;  that 
the  foreman  was  subject  to  his  orders  in  the  station  house,  but  would 
not  mind  him,  because  they  were  at  outs;  that  his  authority  as  sta- 
tion  agent  would   not  have   been  sufficient  to  protect  appellant. 
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Appellant  was  driven  from  the  station,  and  walked  all  night  to  Price 
station,  a  distance  of  forty  miles,  in  his  sick  and  disabled  condition, 
where  he  received  attention.  The  injuries  he  received  were  severe 
and  permanent  in  their  nature.  The  first  count  in  the  complaint 
charges  the  respondent  company  with  damages  for  the  first  assault 
upon  the  appellant  by  the  foreman  outside  of  the  station  house. 
The  second  count  charges  the  company  for  the  assault  and  beating 
of  the  appellant  by  the  foreman  and  the  two  tramps  in  the  waiting 
room  after  he  had  been  robbed.  The  district  judge  charged  the  jury 
that,  in  order  to  find  for  the  plaintiff  upon  the  second  count,  they 
must  find  "  that  this  man  was  absolutely  a  passenger  of  the  defend- 
ant company;  that  the  relation  of  passenger  and  carrier  existed 
between  them  at  the  time  of  the  assault.  There  is  a  correlative 
duty  existing  on  both  the  passenger  and  carrier;  the  passenger  to 
pay,  or  offer  to  pay,  his  fare ;  if  it  is  accepted,  he  then  becomes  a 
passenger;  then  the  duty  of  the  railroad  company  is  to  protect,  by 
all  means  within  their  power,  during  his  transportation,  and  while  he 
remains  in  the  station  house  in  that  character,  awaiting  the  coming 
of  a  train,  or  the  departure  of  a  train,  as  the  case  may  be.  That 
relationship  existing,  it  was  the  duty  of  the  railroad  company  to  pro- 
tect him  from  assaults,  not  only  from  its  own  agents  and  servants, 
but  from  other  persons,  if  within  their  power;  more  especially  from 
their  servants  and  agents.  That  correlative  duty  was  imposed  on 
the  railroad  company,  if  you  find,  I  say,  gentlemen,  that  he  was  a 
passenger  at  that  time;  and,  to  become  a  passenger,  he  must  have 
paid  his  fare,  or  have  offered  and  tendered  to  pay  his  fare."  A  new 
trial  was  granted  upon  the  second  count,  and  the  plaintiff  appeals 
from  the  judgment  against  him  on  the  first  count,  and  from  the  order 
granting  a  new  trial. 

We  are  of  the  opinion  that  when  the  plaintiff  alighted  from  the 
train  at  Lower  Crossing,  and  made  his  way  towards  the  section 
house,  for  the  purpose  of  engaging  in  his  regular  business,  his  rela- 
tion as  passenger  to  the  respondent  company  had  ceased,  and  that 
it  no  longer  owed  to  him  any  duty  as  a  passenger;  that  the  acts  of 
the  section  foreman  were  not  within  the  scope  of  his  duties  or 
employment,  and,  not  being  suffered  or  permitted  by  the  respondent 
company,  the  appellant  cannot  recover  from  the  company.  We  do 
not  think  that  the  general  rule  which  permits  a  passenger  a  reason- 
able time  in  which  to  depart  from  the  company's  premises  after 
alighting  from  his  train  has  any  application,  and  therefore  affirm  the 
judgment  upon  this  appeal  upon  the  second  count. 

We  are  of  opinion  from  this  record  that  the  appellant  is  entitled 
to  recover  from  the  railroad  company,  and  are  not  disposed,  and  do 
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not  find  it  necessary,  to  put  him  to  the  expense  and  trouble  of  a  new 
trial.  **  Why  should  a  verdict  be  set  aside  which  is  correct,  because 
erroneous  principles  of  law  have  been  announced  by  the  court? 
The  object  of  a  jury  trial  being  to  do  justice  between  the  parties, 
the  annulment  of  the  verdict,  where  this  has  been  accomplished,  on 
account  of  mistakes  and  misdirections  on  the  part  of  the  court, 
would  seem  akin  to  the  criticism  which  censured  a  celebrated  com- 
mander because  he  persisted  in  winning  victories  in  violation  of  the 
rule  of  strategy."  Railroad  Co.  v.  Burke,  53  Miss.  227.  The  judg- 
ment upon  the  verdict  as  to  the  first  count  is  affirmed,  and  the  order 
granting  a  new  trial  as  to  the  second  count  is  reversed,  and  the 
original  judgment  upon  the  verdict  reinstated  as  of  April  28,  1894, 
the  date  of  the  original  entry.  Ifeld^  also,  that  verdict  was  not 
excessive.  Judgment  on  verdict  for  plaintiff  affirmed.  Supreme 
Court,  Utah,  1895,  KRANTZ  V.  RIO  GRANDE  WESTERN  R'Y 
CO.,  12  Utah,  104  (i). 

Among  the  actions  relating  to  Ejection  of  Passengers,  etc., 
from  trains,  in  Vermont,  are  the  following: 

Shedd  V,  Troy  and  Boston  R.  R.  Co.  (1868),  40  Vt.  88  (ejection 
from  train  on  tender  of  ticket  which  had  expired;  ticket  **  good  for 
this  day  and  train  only;  "  right  of  railroad  to  eject  passenger  on  a 
ticket  which  by  such  limited  condition  had  expired;  plaintiff  not 
entitled  to  recover). 

Jerome  v.  Smith  et  al.,  Receivers  (1876),  48  Vt.  230  (failure  to 
produce  conductor's  check  and  refusal  to  pay  fare  justifies  ejection 
from  train;  there  was  a  special  verdict  for  $2,000  damages,  but  the 
trial  court  rendered  judgment  for  defendants;  judgment  for 
defendants  affirmed). 

Thorp  v.  Concord  Railroad  Co.  (1889),  61  Vt.  378  (stock  ticket 
issued  for  passage  on  freight  train  upon  which  the  holder's  stock 
were  to  be  transported  is  good  only  for  such  train  and  not  upon  a 
passenger  train,  and  ejection  from  a  passenger  train  was  legal;  judg- 
ment for  defendant  affirmed). 

I.  Among  other  actions  for  EjEC-  judgment  for  $175  aflSrmed,  but  inter- 

TiON  OF  Passengers,  etc.,  in  Utah,  are  est  not  allowable,  and   that  sum  re- 

the  following:  mitted). 

Nichols  v.  Union  Pacific  R'y  Co.  Rudy  v,  Rio  Grande  Western  Rail. 

(1891)  7  Utah,  510  (ejection  from  train  way  Co.  (1892),  8  Utah,  165  (right  to 

for  refusal  to  pay  fare  demanded  on  eject  person  from  train  who  is  riding 

train;    ejection    according  to  statute,  on  an  expired  ticket  and  refuses  to  pay 

must  be  at  a  regular  stopping  place;  fare;    in   absence  of  statute   ejection 

verdict    for   $175     and    $42    interest;  may  be  made  at  any  place,  provided 
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CHESAPEAKE  AND   OHIO    RAILWAY  COMPANY 

V.  ANDERSON. 

Supreme  Court  of  Appeals^  Virginia^  October^  iS^, 

[Reported  in  93  Va.  650.] 

EJECTION  OF  TRESPASSER  FROM  FREIGHT  TRAIN  —  AUTHORITY 
OF  BR  AK  EM  AN.  —  Expulsion  of  trespassers  from  the  cars  of  a  railroad 
company  is  not  a  duty  incident  to  the  position  of  brakemen,  and  authority  to 
do  so  does  not  arise  by  implication.  But  if  it  has  been  the  custom  of  brake- 
men  to  eject  trespassers,  and  the  railroad  company  knows  or  ought  to 
know  of  that  custom,  authority  to  do  so  may  be  inferred,  and  the  company 
be  held  liable  for  damages  resulting  from  any  improper  and  unlawful  exer- 
cise of  the  authority  by  the  brakeman. 

CONDUCTOR  IN  CHARGE  OF  TRAIN  —  BRAKEMAN  EXPELLING 
TRESPASSERS.  —  If  the  rules  and  regulations  of  a  railroad  company 
require  brakemen  to  report  trespassers  on  trains  to  their  conductors,  and  It 
appears  that  the  brakemen  on  the  trains  run  by  a  designated  conductor 
were  in  the  habit  of  expelling  trespassers  from  said  trains  without  orders 
from  the  conductor,  but  in  his  sight  or  hearing,  and  with  his  approval  and 
assent  at  the  time,  and  it  does  not  appear  that  the  oflBcers  of  the  company 
knew  of  such  habit,  then  all  expulsions  so  made  must  be  construed  to  be 
the  acts  of  that  conductor,  and  not  violations  of  the  rules  and  regulations 
of  the  company  (i). 

Error  to  a  judgment  of  the  Circuit  Court  of  Botetourt  County, 
rendered  June  4,  1895,  in  an  action  of  trespass  on  the  case 
wherein  the  defendant  in  error  was  the  plaintiff,  and  the  plaintiff 
in  error  was  the  defendant.    Judgment  reversed. 


there  is  no  unreasonable  exposure  to 
danger;  judgment  for  plaintiff  for 
$1,000  reversed). 

I.  Among  other  actions  relating  to 
Assaults  Upon  and  Ejection  of  Pas- 
sengers, ETC.,  in  Virginia^  are  the  fol- 
lowing: 

Norfolk  and  Western  R.  R.  Co.  v. 
Wysor  (1886),  82  Va.  250  (ejection 
from  train  for  tender  of  coupons  de- 
tached from  commutation  ticket;  cou- 
pons detached  against  regulation  of 
railroad  company;  regulation  reason- 
able; punitive  damages  not  recover- 
able; verdict  for  $550  damages  set 
aside). 

Knopf  v.  Richmond.  Fredericks- 
burg and  Potomac  R.  R.  Co.  (1889), 


85  Va.  769  (a  ticket  entitling  either 
member  of  a  firm,  but  only  one  on  any 
train,  to  a  seat  on  a  passenger  train, 
luld  firm  entitled  to  only  one  ticket  to 
be  presented  when  any  one  member 
took  passage;  and  the  ejection  of  a 
member  of  the  firm,  who  failed  to  get 
renewal  of  ticket,  was  legal;  judgment 
for  defendant  affirmed). 

Norfolk  and  Western  R.  R.  Co.  v, 
Galliher  (1893),  89  Va.  639  (assault 
upon  and  arrest  of  passenger  by  a 
night  watchman  and  special  police- 
man in  employ  of  railroad  company; 
railroad  held  liable;  judgment  for 
$650  for  plaintiff  affirmed). 

Norfolk  and  Western  R.  R.  Co.  v. 
Anderson    (1893),  90  Va.  i  (ejection 
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R.  L.  Parish  and  William  J.  Robertson,  for  plaintiff  in 

error. 

R.  F.  Mays  and  GEORGE  K.  ANDERSON,  for  defendant  in 
error. 

Cardwelli  J*  —  This  is  a  writ  of  error  to  a  judgment  of  the 
Circuit  Court  of  Botetourt  county  in  favor  of  the  defendant  in 
error,  an  infant  suing  by  next  friend,  against  the  plaintiff  in  error, 
the  Chesapeake  and  Ohio  Railway  Company,  for  the  sum  of 
$2,845. 

On  the  fifth  day  of  August,  1894,  the  plaintiff  in  error,  which 
is  a  common  carrier,  operating  a  line  of  railway  through  the  State 
of  Virginia  and  other  States,  ran  one  of  its  fast  through  freight 
trains,  known  as  train  No.  99,  from  the  town  of  Gladstone 
to  the  town  of  Clifton  Forge,  in  Virginia,  in  charge  of  one  crew. 
The  crew  which  took  charge  of  the  train  at  Gladstone  and  was 
relieved  at  Clifton  Forge,  consisted,  beside  the  engineer  and  fire- 
man, of  Conductor  Lewis,  and  two  brakemen,  Rudisill  and  John- 
son. The  train  stopped  at  Eagle  Rock  (called  sometimes  Eagle 
Mountain)  for  the  purpose  of  taking  water.  About  the  time  it 
started  from  Eagle  Rock,  the  defendant  in  error  (the  plaintiff  in 
the  court  below),  a  youth  between  sixteen  and  seventeen  years 
of  age,  got  on  a  box  car  to  steal  a  ride,  and,  according  to  his 
statement,  he  was  standing  between  two  box  cars,  and  after  the 
train  started  he  was  kicked  off  by  one  of  the  crew  of  the  train, 
and  in  consequence  of  the  kick,  fell  on  the  track,  was  run  over  by 
one  or  more  of  the  cars,  and  lost  his  right  leg  above  the  knee, 
and  his  right  arm  near  the  shoulder. 

The  grounds  relied  upon  by  the  plaintiff  in  error  in  its  petition 
for  a  reversal  of  the  judgment,  are: 

1st.  The  rejection  by  the  court  of  the  second  instruction  asked 
for  by  the  defendant  at  the  trial. 

2d.  The  addendum  or  amendment  made  by  the  court  to  the 
third  instruction. 

3d.  The  ruling  of  the  court  in  rejecting  the  fifth  instruction. 

from    train,     passenger's    ticket    not  Norfolk  and  Western  R.  R.  Co.  v. 

being  signed  in  accordance  with  con-  Neely   (1895),    91    Va.    539    (ejection 

dition;    offer  to  sign    ticket  refused;  from  train*,  dispute  between  passenger 

railroad  liable  in  damages:  ratification  and    conductor    as    to    surrender   of 

of  act  of  conductor  entitled  plaintiff  to  ticket;    punitive  damages  not  recover- 

exemplary    damages;     judgment    for  able;   judgment  for  plaintiff  for $800 

plaintiff  for  $2,000  affirmed).  reversed). 
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4th.  The  ruling  of  the  court  in  giving  two  instructions  asked 
for  by  the  plaintiff ;  and 

5th.  The  action  of  the  court  in  overruling  the  motion  of  the 
defendant  to  set  aside  the  verdict  of  the  jury  because  contrary  to 
the  law  and  the  evidence. 

We  will  consider  first  the  error  assigned  to  the  ruling  of  the 
court  in  giving  two  instructions  asked  for  by  the  plaintiff.  The 
first  is  as  follows : 

"Although  the  jury  may  believe  that  Corbin  Anderson,  the 
plaintiff,  had  no  business  or  right  to  be  on  defendant's  train,  and 
was  a  trespasser  thereon,  yet  if  they  further  believe  that  he  was 
given  no  reasonable  opportunity,  without  exposing  himself  to 
danger,  but  was  forced  to  leave  the  train  while  the  same  was  in 
motion,  by  reason  of  force  exercised  by  the  employees  of  said 
company,  or  any  of  them,  within  the  scope  of  their  employment, 
and  that  in  so  leaving  he  received  the  injuries  complained  of,  they 
must  find  a  verdict  for  the  plaintiff.'* 

The  second  instruction  was  as  to  what  the  jury  should  take  into 
consideration  in  assessing  damages,  should  they  find  for  the  plain- 
tiff;  and,  if  it  was  proper  to  give  the  first  instruction,  the  second 
should  also  have  been  given. 

It  was  said  by  Lee.  J.,  in  Early  v.  Garland,  etc.,  13  Gratt.  9: 
"Where  there  is  evidence  tending  to  make  out  the  supposed  case, 
however  inadequate  in  the  opinion  of  the  court,  or  to  however 
little  weight  it  may  be  deemed  entitled,  it  is  best  and  safest  to 
give  the  instruction  if  it  propound  the  law,"  citing  Hopkins  v, 
Richardson,  9  Gratt.  485;  and  Parish  v,  Riegle,  11  Gratt. 
697-719. 

With  this  rule  sanctioned  and  approved,  as  it  has  been  in  numer- 
ous decisions  of  this  court  (see  the  opinion  of  Riely,  J.,  in  Michie 
V.  Cochran,  etc.,  ante^  p.  641,  and  the  cases  there  cited),  we  can- 
not say  that  this  assignment  of  error  should  be  sustained. 
Whether  the  verdict  of  the  jury  was  sustained  by  sufficient  evi- 
dence, or  was  against  evidence,  is  another  and  different  question. 

The  second  instruction  asked  for  by  the  defendant,  and  rejected, 
distinctly  propounded  the  proposition  that  if  Conductor  Lewis 
was  in  charge  of  defendant's  freight  train  at  the  time  of  the  acci- 
dent, with  sole  power,  under  defendant's  rules  and  regulations,  to 
determine  who  should  be  expelled  from  the  train,  and  if  one  of 
the  brakemen  on  the  train,  without  authority  from  the  conductor 
to  expel  the  plaintiff,  kicked  the  plaintiff  from  the  train  and 
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thereby  caused  the  injur)'^  complained  of,  the  act  of  the  brake- 
man  was  outside  the  scope  of  his  duties,  and  did  not  render  the 
defendant  liable  for  the  injuries  resulting  from  the  act.  In  other 
words,  it  said  to  the  jury  that  if  the  rules  of  the  company  author- 
ized the  conductor,  Lewis,  alone  to  expel  the  plaintiff,  who  was 
a  trespasser,  from  the  train,  the  brakeman,  Callaghan,  was  without 
authority  to  do  so,  and  therefore,  though  the  jury  found  from  the 
evidence  that  Callaghan  did  in  fact  eject  the  plaintiff  and  in  such 
a  manner  as  to  cause  the  injury,  the  defendant  company  could 
not  be  held  liable  for  the  injury.  It,  in  effect,  excluded  from  the 
jury  the  right  to  take  into  consideration  any  evidence  tending  to 
show  that,  while  under  the  rules  of  the  company  no  authority  was 
conferred  upon  a  brakeman  to  expel  a  trespasser  from  the  train, 
it  had  been  the  custom  of  the  brakemen  to  do  so,  and  that  this 
custom  was  known  to  the  company  and  it  acquiesced  in  it. 

The  question  here  presented  is  one  of  first  impression  in  our 
State,  and  has  been  adjudicated  by  the  courts  of  last  resort  in  but 
few  of  the  States  of  the  Union. 

The  first  instruction  asked  for  by  the  plaintiff,  and  gfiven  by  the 
court,  recognized  that  the  burden  of  proof  was  on  the  plaintiff  to 
show  that  Callaghan  was  acting  within  the  scope  of  his  authority 
as  brakeman  when  he  ejected  the  plaintiff  from  the  train. 

We  think,  upon  reason  and  authority,  that  the  duty  of  a  brake- 
man  to  expel  trespassers  from  a  freight  train  cannot  be  implied 
merely  from  the  fact  that  he  is  in  the  service  of  the  company  in 
that  capacity. 

The  word  *  *  brakeman* '  is  defined  by  Webster  as  follows :  *  *  The 
man  whose  business  it  is  to  mans^e  the  brake  on  railways.*' 

It  was  said  by  Chief  Justice  Shaw,  in  Farwell  v.  The  Boston 
and  Worcester  R.  R.  Corp.,  4  Mete.  49,  cited  by  Story  in  his  work 
on  Agency,  pp.  567-8:  "To  say  that  the  master  shall  be 
responsible  because  the  damage  is  caused  by  his  agents  is  assum- 
ing the  very  point  which  remains  to  be  proved.  They  are  his 
agents  to  some  extent  and  for  some  purposes ;  but  whether  he  is 
responsible,  in  a  particular  case,  for  their  negligence  or  miscon- 
duct, is  not  decided  by  the  single  fact  that  they  are,  for  some 
purposes,  his  agents." 

*' Where  there  is  no  authority  to  do  the  act,  the  fact  that  the 
person  doing  it  is  the  servant  of  another  does  not  render  the 
master  liable."  Wood's  M.  &  S.  655.  This  latter  rule,  however, 
applies  only  in  that  class  of  cases  where  the  master  owes  no  duty 
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to  third  persons  —  a  case  of  a  trespasser,  as  here,  where  the  master 
owes  only  the  duty  that  one  human  being  owes  to  another. 
Wood's  M.  &  S.  656.  See  also  2  Wood's  Railway  Law  (ed. 
1885),  p.  1202,  §  316. 

In  the  case  of  Marion  v,  Chicago,  etc.,  R.  Co.,  59  Iowa,  428, 
8  Am.  &  Eng.  R.  Cas.  177  (i),  and  cited  in  note  to  Wood's  M. 
&  S.  656,  it  was  held  that  where  a  brakeman,  who  only  has 
authority  to  remove  persons  from  the  cars  when  so  ordered  by 
the  conductor,  removes  a  person  without  such  authority,  his  act 
is  in  excess  of  his  authority,  and  the  company  is  not  liable 
therefor. 

In  the  case  of  International,  etc.,  R.  R.  Co.  v.  Anderson,  82 
Tex.  516,  53  Am.  &  Eng.  R.  R.  Cas.  59,  and  27  Am.  St.  R. 
902,  the  Supreme  Court  of  Texas  held  that  there  could  be  no 
recovery  against  a  railroad  company  for  an  injury  caused  by  the 
improper  expulsion  of  a  trespasser  from  a  freight  train  by  a  brake- 
man;  that,  where  a  recovery  is  sought  of  the  master  for  an  injury 
inflicted  by  his  servant,  the  plaintiff  must  show  that  the  servant 
did  the  wrong  while  acting  within  the  scope  of  his  authority,  and 
that  a  brakeman  on  a  railroad  train  has  no  implied  authority  to 
eject  trespassers  from  the  cars. 

To  the  same  effect  is  the  decision  of  the  Supreme  Court  of 
Appeals  of  West  Va.,  in  the  recent  case  of  Bess  v.  Chesapeake 
&  O.  R.  Co.,  35  West  Va.  492,  14  S.  E.  Rep.  234. 

A  different  view,  however,  was  taken  by  the  Court  of  Appeals 
of  New  York  in  the  case  of  Hoffman  v.  N.  Y.  C.  &  H.  R.  Co., 
41  Am.  Rep.  337  (2).  It  was  there  held  that  a  recovery  against 
the  railway  company  for  an  injury  to  an  eight-year-old  boy, 
resulting  from  being  kicked  off  the  cars  while  the  train  was  moving 
about  ten  miles  an  hour,  was  warranted.  But  it  was  said  in  the 
opinion  that  there  was  a  very  sharp  conflict  in  the  evidence  upon 
the  question  whether  the  boy  was  kicked  off  by  the  conductor, 
or  the  brakeman,  and  that  the  finding  of  the  jury  was  not  claimed 
to  be  unsupported  by  the  evidence.  It  is  true  the  court  said  that 
the  concession  that  the  authority  in  the  conductor  to  remove  a 
trespasser  in  a  lawful  manner  is  incident  to  his  position,  must  be 
made  in  respect  to  the  authority  of  a  brakeman  who  finds  a  tres- 
passer on  the  platform  of  a  car;  but  when  the  facts  and  circum- 
stances of  that  case,  as  gathered  from  the  opinion  of  the  court, 

I.  The  Marion  Case  is  reported  in         2.  Reported  in    this    volume,  page 
this  volume,  page  244,  anU,  543,  ante. 
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are  considered,  we  do  not  think  that  the  decision  b  authority  in 
the  case  at  bar. 

The  case  of  Texas  and  Pacific  Ry.  Co.  z/.  Mother,  decided  by 
the  Court  of  Civil  Appeals  of  Texas,  reported  in  24  S.  W.  Rep. 
(Jan.  8,  1894),  p.  79,  is  cited  by  counsel  for  defendant  in  error 
with  apparent  confidence;  but  a  careful  examination  of  the  case 
discloses,  we  think,  that  it  does  not  sustain  his  contention.  In 
Mother's  Case  it  was  held : 

1.  "A  trespasser  improperly  expelled  from  a  car  by  a  brake- 
man,  who  seeks  to  hold  the  company  liable  therefor,  must  show 
that  the  acts  of  the  brakeman  were  within  the  scope  of  the 
authority  in  fact  conferred  on  him  by  the  company,  since  the 
duty  of  expelling  trespassers  v^sts, prima  facie ^  on  the  conductor." 

2.  ''Though  a  brakeman  may  have  no  authority  to  use  physical 
force  to  expel  trespassers  from  the  car,  yet,  if  he  is  clothed  with 
authority  to  order  them  off,  the  company  is  liable  for  the  death 
of  a  trespasser  who  was  compelled  to  leave  the  train  while  in 
motion,  by  the  brakeman*s  abusive  language,  threatening  gestures, 
and  threats  of  arrest." 

3.  ''  Evidence  that  a  railroad  company  had  knowledge  of  a 
custom  of  its  brakemen  to  order  trespassers  from  its  cars,  and  to 
eject  them  therefrom,  supports  a  finding  by  the  jury  that  it  had 
vested  its  brakemen  with  implied  authority  to  order  trespassers 
from  the  cars,  so  as  to  render  it  liable  for  the  improper  exercise 
of  such  authority  by  one  of  them." 

The  proof  is  conclusive  in  that  case  that  it  was  usual  for  brake- 
men  to  put  trespassers  off  the  cars,  and  that  it  was  a  general 
practice  among  railroad  brakemen  to  put  them  off.  The  court 
says  this  in  the  opinion,  and  adds : 

'*As  stated  in  the  findings  of  fact,  no  express  authority  was 
shown  from  the  company  to  its  brakemen  in  the  premises,  but  no 
witness  was  introduced  to  show  that  it  was  not  fully  aware  of  the 
common  practice  for  them  to  give  these  orders,  nor  was  the  testi- 
mony of  these  witnesses  in  any  manner  contradicted  or  called  in 
question.  Under  the  circumstances,  we  think  the  evidence  not 
only  sufficient  to  justify  the  submission  of  the  question  of 
authorit}'  to  the  jury,  but  also  sufficient  to  sustain  their  finding 
that  it  in  fact  existed.  In  fact,  had  not  our  Supreme  Court 
already  decided  otherwise,  we  would  have  felt  very  much  disposed 
to  agree  with  the  New  York  court  in  Hoffman  v.  Railroad  Co.,  4 
Amer.  &  Eng.  R.  R.  Cases,  ^yj,  supra,  in  holding  that  the  practice 
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for  brakemen  to  expel  trespassers  from  railway  cars  is  so  general 
that  they  should  be  held  to  have  implied  authority  to  do  so,  in 
the  absence  of  a  showing  to  the  contrary." 

In  the  case   at  bar  it  was  proved  by  all   the   employees  of 
the    defendant    company   on   duty  on  the  train   No.   99,  from 
which  the  plaintiff  alleged   that   he   had   been   kicked,  and   by 
Carlisle,  superintendent  of  that  division  of  the  company's  road, 
that  the  custom  of  its  brakemen  was  to  obey  the  rules  of  the  com- 
pany, and  to  report  trespassers  to  their  conductors  respectively, 
and  that  the  custom  at  the  time  of  this  accident  was  not  for 
brakemen  to  violate  the  rules,  and  to  put  trespassers  off  themselves. 
The  law  in  Virginia,  as  elsewhere,  holds  railroad  companies,  as 
common  carriers,  to  the  strictest  responsibility  in  the  selection  of 
their  servants  and  agents,  and  for  the  exercise  of  care,  vigilance, 
and  skill  on  the  part  of  all  persons  employed  by  them.     Conse- 
quently their  servants  and  agents  should  be  employed  with  a  view 
to  their  intelligence,  integrity,  experience,  and  fitness  to  perform 
the  duties  that  may  be  required  of  them  by  the  rules  and  regula- 
tions of  the  company.     To  say  that  the  railroad  company  shall 
not  be  allowed  to  prescribe  the  duties  that  the  servant  or  agent  it 
employs  shall  or  shall  not  perform,  would  be  to  establish  a  harsh 
rule  indeed,  and  one  under  which  the  master  might  be  held  liable 
for  an  injury  inflicted  upon  one  to  whom  he  owes  no  contractual 
duty,  simply  from  the  fact  that  the  injury  was  inflicted  by  the 
wrongful  act  of  a  person  who  happens  to  be  in  his  service. 

We  think  that  the  defendant's  instruction  number  two  was 
properly  rejected,  but,  while  we  are  of  opinion  that  the  expulsion 
of  trespassers  from  the  cars  by  a  brakeman  is  not  a  duty  incident 
to  the  position  he  occupies,  and  that  authority  to  do  so  does  not 
arise  by  implication,  we  are  also  of  opinion  that  if  it  was  the  cus- 
tom of  the  brakemen  to  eject  trespassers,  and  the  railroad  com- 
pany knew  or  ought  to  have  known  of  the  custom,  authority  to 
do  so  might  be  inferred,  and  the  company  be  held  liable  for  dam- 
age resulting  from  an  improper  and  unlawful  exercise  of  the 
authority  by  the  brakeman. 

The  next  assignment  of  error  is  to  the  action  of  the  court  in 
making  an  addendum  or  amendment  to  the  third  instruction 
asked  for  by  the  defendant  company.  This  instruction  is  predi- 
cated upon  evidence  adduced  by  the  defendant  company  to 
show  that  while  it  had  been  agreed  between  Callaghan,  a  brake^ 
man  on  an  east-bound  freight  train  standing  on  a  side  track  at 
Vol.  VIII— 42 
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Bessemer,  one  mile  west  of  Eagle  Rock>  and  Rudisill,  the 
front  brakeman  on  train  No.  99,  that  they  would  change  places, 
Rudisill  to  make  the  run  east  to  Gladstone  and  Callaghan  the 
run  west  to  Clifton  Forge,  Conductor  Lewis  did  not  assent  to  this 
arrangement,  except  on  the  condition  that  the  change  was  not  to 
be  made  till  train  No.  99  reached  Bessemer,  and  that  therefore 
Callaghan,  although  on  this  train  when  the  accident  to  the  plain- 
tiff happened,  and  on  the  front  of  the  train  where  it  was  the  duty 
of  Rudisill  to  be,  was  there  without  authority  to  take  the  position 
of  brakeman  between  Eagle  Rock  and  Bessemer,  and  that  this 
did  not  place  him  on  duty  on  train  No.  99  before  it  reached 
Bessemer;  but,  in  the  view  we  take  of  the  case,  this  assignment 
of  error  need  not  be  further  considered. 

The  defendant  company  asked  for  the  following  instruction, 
which  the  court  also  rejected : 

"If  the  jury  believe  from  the  evidence  that  the  brakemen  on 
the  trains  run  by  ex-Conductor  J.  N.  Karnes  were  in  the  habit  of 
expelling  trespassers  from  the  said  trains  without  orders  from  said 
Karnes,  but  in  his  sight  or  hearing,  they  are  instructed  that  all 
expulsions  so  made  within  the  sight  or  hearing  of  said  Karnes 
must  be  construed  to  be  the  acts  of  said  Karnes,  and  must  not 
be  construed  as  a  violation  of  the  rules  and  regulations  of  the 
defendant  that  require  its  brakemen  to  report  such  trespassers  to 
their  conductors. 

It  had  been  proved,  and  there  was  no  evidence  to  the  contrary, 
that  the  rules  and  regulations  of  the  defendant  company  require 
its  brakemen  to  report  trespassers  on  the  train  to  their  conduct- 
ors, and  the  only  evidence  adduced  by  the  plaintiff  even  tending 
to  show  that  these  rules  and  regulations  had  been  violated,  or 
that  it  was  the  custom  of  the  brakemen  to  violate  them  at  the 
time  of  the  accident,  or  in  fact  at  any  time,  is  the  testimony  of 
one  J.  N.  Karnes,  who,  by  his  own  showing,  had  been  dis- 
charged from  the  service  of  the  defendant  company  two  and  a 
half  years  prior  to  this  accident  for  a  violation  of  the  rules  of  the 
company,  or  for  neglect  of  duty.  The  effect  of  his  testimony  is 
that  when  he  was  acting  as  a  freight  conductor  on  another  division 
of  the  company's  railroad  the  brakemen  on  his  train  were  in  the 
habit  of  expelling  trespassers  from  the  train  without  orders  from 
him,  but  it  was  done  in  his  sight  and  hearing  and  with  his  appro- 
bation, and  he  does  not  say  that  any  official  of  the  road,  other 
than  himself,  knew  of  the  practice  on  the  trains  run  by  him.     On 
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cross-examination  the  witness  admitted  that  it  was  the  duty  of 
the  brakemen  to  report  to  him  when  they  found  a  trespasser  on 
his  train,  and  in  answer  to  the  question :  "You  only  knew  of  the 
cases  reported  to  you,  or  the  cases  when  they  put  them  off  in 
your  sight  ?' '  he  says,  *  *  Yes,  sir ;  that  is  all  I  remember  of. '  *  Then 
in  answer  to  the  question:  "You  don't  know  what  anybody's 
custom  has  been  since  you  left  the  road? "  he  says,  "No,  sir." 

In  the  form  that  this  instruction  was  offered  it  was  perhaps 
proper  to  reject  it,  as  it  might  have  misled  the  jury,  but  upon 
another  trial  of  the  case  should  the  evidence  to  which  the  instruc- 
tion is  directed  be  substantially  the  same  as  at  the  former  trial, 
and  the  instruction  is  asked  for  in  the  form  following,  it  should 
be  given,  viz. : 

If  the  jury  believe  from  the  evidence  that  the  brakemen  on  the 
trains  run  by  ex-Conductor  J.  N.  Karnes  were  in  the  habit  of 
expelling  trespassers  from  said  trains  without  orders  from  Karnes, 
but  in  his  sight  or  hearing,  and  with  his  approval  and  assent  at 
the  time^  they  are  instructed  that  all  expulsions  so  made  must  be 
construed  to  be  the  acts  of  Karnes,  and  must  not  be  considered 
as  a  violation  of  the  rules  and  regulations  of  the  defendant  that 
require  its  brakemen  to  report  such  trespassers  to  their 
conductors. 

The  next  and  last  assignment  of  error  is  to  the  action  of  the 
court  in  overruling  the  motion  of  the  defendant  to  set  aside  the 
verdict  as  contrary  to  the  law  and  the  evidence. 

The  plaintiff  was  entitled  to  recover  in  this  case  only  upon  proof 
sufficient  to  show  that  he  was  in  fact  ejected  from  the  train  by  one 
or  more  of  the  defendant  company's  servants  under  such  condition, 
or  in  such  a  manner,  as  to  cause  the  injuries  for  which  he  sues; 
and,  if  proved  that  he  was  so  ejected  from  the  train  by  a  servant 
of  the  company,  it  must  also  be  shown  that  the  servant  was 
acting  within  the  scope  of  his  authority. 

The  only  testimony  to  the  effect  that  the  plaintiff  was  forced 
to  leave  the  train  is  his  own.     His  testimony  is  as  follows : 

Question  by  his  counsel,  "Tell  the  gentlemen  of  the  jury  all 
about  it,  how  you  came  to  get  on,  all  about  it? " 

A.  "I  got  on  at  the  tank,  got  between  two  box  cars  and  was 
standing  on  the  piece  holding  to  the  iron  steps  between  the  cars. 
A  man  came  along  and  said,  '  What  are  you  doing  here,  you  son  of 

a ?*     I  just  turned  with  my  back  to  him  to  get  off,  and  he 

kicked  me,  and  knocked  me  off." 
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The  plaintiff's  own  testimony  placed  the  man  who  he  alleged 
kicked  him  off,  on  top  of  the  car,  right  over  his  head,  while  he 
(the  plaintiff)  was  standing  between  two  box  cars  on  the  little 
platform  that  comes  out  from  the  end  of  the  bottom  of  the  car, 
near  where  the  drawheads  come  together,  and  shows  that  upon 
seeing  the  man,  he  (plaintiff)  turned  his  back  to  him  to  get  off, 
and  instantly  received  the  kick  that  caused  him  to  fall  upon  the 
track,  beneath  the  wheels.  He  further  says  the  man  had  nothing 
in  his  hands;  "It  felt  like  a  kick,"  "I  guess  it  was  a  kick."  It  is 
shown  by  uncontradictory  testimony  in  the  record  that  from  the 
top  of  the  car  where  the  man  stood  to  the  plaintiff's  shoulder, 
where  he  says  he  was  kicked,  it  is  three  feet  three  inches,  and 
that  it  is  impossible  for  a  man  to  stand  on  top  of  a  car  and  kick 
down  three  feet  three  inches.  It  is  further  shown  that  a  kick, 
such  as  the  plaintiff  says  he  received,  would  have  cast  him  clear 
off  the  cars,  and  not  down  on  the  track.  The  act  attributed  to 
Brakeman  Callaghan  is  shown  by  the  evidence  to  be  a  physical 
impossibility  even  were  the  train  at  rest,  and  the  difficulty  and 
danger  attending  any  effort  to  accomplish  such  a  feat  are  yet 
more  obvious  when  the  fact  is  recalled  that  the  train  was  in 
motion  at  the  time. 

It  was  pressed  upon  us  with  great  earnestness  that  the  case  is, 
under  the  law,  to  be  considered  as  upon  a  demurrer  to  evidence; 
but  that  rule,  while  it  may  and  often  does  require  us  to  accept  as 
true  that  which  is  capable  of  proof,  though  the  preponderance  of 
evidence  be  ever  so  great  against  it,  cannot  compel  us  to  accept 
as  true  what  in  the  nature  of  things  could  not  have  occurred  in 
the  manner  and  under  the  circumstances  narrated,  and  may  be 
said,  therefore,  to  be  incapable  of  proof. 

Subjecting  the  evidence  to  the  most  rigid  application  of  the 
rules  governing  demurrers  to  evidence,  it  is  plain  that  the  defend- 
ant company  was  guilty  of  no  negligence  connected  directly  or 
remotely  with  the  injuries  of  the  plaintiff,  which  were,  so  far  as 
this  record  shows,  due  solely  to  his  own  reckless  intrusion  upon  the 
defendant  company's  cars  as  a  trespasser. 

It  was  therefore  error  in  the  court  below  to  overrule  the  motion 
to  set  aside  the  verdict  of  the  jury  because  contrary  to  the  law  and 
the  evidence,  and  its  judgment  must  be  reversed,  the  verdict  set 
aside,  and  the  cause  remanded  to  that  court  for  a  new  trial  to  be 
had  therein  in  accordance  with  the  views  expressed  in  this  opinion. 

Reversed. 
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MISTAKE  IN  TICKET  —  EJECTION  FROM  TRAIN  —  DAM- 
AGES. —  In  an  actjon  to  recover  damages  for  wrongful  ejection 
from  a  train  of  defendants,  where  there  had  been  a  mistake  made 
by  one  of  defendants'  agents  in  exchanging  tickets  with  the  plaintiff, 
a  verdict  was  given  for  plaintiff  for  $1,900,  but  the  court  required 
plaintiff  to  remit  $1,4.00  of  this  sum,  which  plaintiff  did,  and  judg- 
ment was  rendered  for  $500,  whereupon  the  defendant  appealed.  On 
appeal  it  was  held  that  plaintiff  had  a  right  of  action,  and  in  such  a 
case  injury  to  feelings  is  an  actual  damage  for  which  compensation 
may  be  given,  such  damages  being  compensatory  and  not  exemplary. 
Judgment  for  plaintiff  affirmed.  Supreme  Courts  IVashtngton^  Janu- 
ary. ^^93'  WILSON  V.  NORTHERN  PACIFIC  RAILROAD  COM- 
PANY,  5  Wash.  621. 


EJECTION  FROM  STREET  CAR  — ALLEGED  NONPAY- 
MENT OF  FARE  —  DAMAGES.  —  In  an  action  to  recover  dam- 
ages for  ejection  from  one  ot  defendant's  street  cars  for  alleged 
nonpayment  of  fare  it  appeared  from  the  uncontradicted  testimony 
that  the  plaintiff  had  several  other  tickets,  one  of  which  he  could 
have  used  in  payment  of  his  fare,  and  thus  have  prevented  his  ejec- 
tion for  not  paying;  and  it  is  earnestly  contended  on  the  part  of  the 
defendant  that,  under  the  well-settled  rule  that  it  is  the  duty  of  one 
who  has  been  deprived  of  a  contract  to  reduce  the  damages  flowing 
from  the  violation  of  the  contract  as  much  as  possible,  it  was  the 
duty  of  the  plaintiff  to  have  used  one  of  the  tickets  in  his  possession, 
by  doing  which  he  would  have  reduced  the  damages  growing  out  of 
the  wrongful  act  of  the  conductor  to  the  sum  represented  by  the 
value  of  the  ticket.  The  court  (per  Hoyt,  Ch.  J.)  said:  **  The 
general  rule  contended  for  by  the  defendant  is  unquestioned,  and  it 
may  be  conceded  that  thereunder  the  defendant  would  only  have 
been  liable  in  such  an  amount  of  damages  as  was  necessarily  imposed 
upon  the  plaintiff  by  its  wrongful  action,  if  such  wrongful  action  had 
not  been  committed  by  it  under  circumstances  which  showed  a  dis- 
regard for  the  rights  of  the  plaintiff.  If  no  evidence  had  been  intro- 
duced tending  to  show  that  there  had  been  a  want  of  care  and 
investigation  on  the  part  of  the  conductor  before  he  acted  upon  the 
claim  that  plaintiff  had  not  paid  his  fare,  there  might  be  reason  for 
the  application  of  the  rule  contended  for,  though  many  of  the  cases 
hold  that  such  a  rule  is  not  applicable  to  a  contract  of  carriage  by  a 
carrier  with  a  passenger.  But  there  was  evidence  sufficient  to  go  to 
the  jury  to  show  that  there  had  been  such  a  disregard  of  the  rights 
of  the  plaintiff  as  to  deprive  the  defendant  of  the  benefit  of  this  rule. 
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even  if  it  applied  to  cases  of  this  kind.  The  undisputed  proof 
showed  that,  with  the  delay  of  a  few  minutes,  the  conductor  could 
have  made  an  investigation  which  would  have  definitely  determined 
whether  or  not  the  plaintiff  had  paid  his  fare.  And  m  view  of  the 
plaintiff's  claim  that  he  had  paid  it,  which  claim  was  supported  by 
the  statements  of  at  least  two  of  his  fellow-passengers,  good  faith 
required  that  such  investigation  should  have  been  made  before 
making  the  definite  charge  that  plaintiff  was  attempting  to  beat  his  way 
over  the  road  and  enforcing  such  charge  by  his  expulsion  from  the 
car.  In  view  of  the  action  of  the  conductor,  the  plaintiff  was  placed 
in  such  a  position  that  it  was  not  his  duty  to  use  another  ticket  and 
thus  tacitly  admit  that  he  had  been  guilty  of  trying  to  beat  the  com- 
pany as  claimed  by  the  conductor.  This  being  so,  the  instructions 
as  to  the  measure  of  damages  were  what  they  should  have  been,  and 
the  evidence  was  such  that  the  verdict  for  $ioo  was  not  excessive. 
The  judgment  will  be  affirmed."  Supreme  Court,  Washington^ 
November,  ISpd,  SPRENGER  V.  TACOMA  TRACTION  CO.,  15 
Wash.  660. 

TICKET  EVIDENCE  OF  PASSENGER'S  RIGHT  TO  TRAVEL 
ON  TRAIN.  —  A  railroad  conductor  may  demand  a  ticket  as  evi- 
dence of  a  passenger's  right  of  passage,  or  on  failure  of  the  passen- 
ger to  produce  it  may  demand  payment  of  fare,  and  on  failure  to  pay 
it  may  lawfully  eject  the  passenger  from  the  train,  using  no  more 
force  than  necessary. 

MISTAKE  OF  TICKET  AGENT  —  EJECTION  FROM  TRAIN 
—  ACTION.  —  If  a  passenger  pay  a  railroad  agent  fare  for  a  certain 
trip,  and  by  mistake  of  the  agent  is  given  a  ticket  not  answering  for 
that  trip  but  one  in  an  opposite  direction,  and  the  conductor  refuses 
to  recognize  such  ticket  and  demands  fare,  which  the  passenger  fails 
to  pay,  ejection  of  the  passenger  from  the  train  without  unnecessary 
force  will  not  be  ground  of  action  against  the  company  as  for  a  tort; 
but  the  action  may  and  must  be  based  on  the  breach  of  the  contract 
to  convey  the  passenger.  Judgment  for  plaintiff  for  $539. 1 7,  reversed. 
Supreme  Court  of  Appeals,  West  Virginia,  June,  i8go,  McKAY  V. 
OHIO  RIVER  R.  R.  CO.,  34  W.  Va.  65. 

EDITORIAL  PASS  FOR  RAILROAD  — WHEN  INVALID.— 
Where  a  railroad  company  has  adopted  a  rule  that  only  one  editorial 
pass  shall  issue  to  each  paper  that  does  its  advertising,  and  the 
editor  of  a  newspaper  who  has  been  doing  such  advertising,  in  order 
to  pay  its  indebtedness  to  a  party  who  has  just  been  discharged  from 
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his  employ,  falsely  represents  to  such  railroad  company  that  said 
party  is  on  his  editorial  stafiF,  and  thus  induces  the  said  company  to 
issue  a  1,000-mile  ticket  in  favor  of  such  party,  if  the  party  to  whom 
it  is  so  issued  has  notice  of  the  fraud  by  which  said  ticket  was 
obtained,  the  ticket  would  be  invalid,  and  on  discovering  such  fraud 
the  company  has  the  right  to  take  up  and  cancel  the  ticket. 

EJECTING  PERSON  FROM  TRAIN  ON  PRESENTING 
LWALID  PASS  AND  REFUSING  TO  PAY  FARE. —Where 
the  party  holding  such  ticket,  after  having  used  it  in  traveling  several 
hundred  miles,  is  warned  by  the  conductor  that  the  ticket  is  not 
good,  and  that  he  has  been  ordered  to  take  it  up,  but  does  not  then 
do  so,  and  said  party  pays  his  fare  on  several  trips,  the  conductor 
advising  him  to  go  to  the  railroad  office  and  inquire  about  the  ticket, 
and  said  party,  neglecting  to  make  any  inquiry,  although  he  has 
several  opportunities  of  so  doing,  again  boards  the  train  with  the 
purpose  of  becoming  a  passenger,  and  ofiFers  said  mileage  ticket  in 
payment  of  his  fare,  the  conductor,  upon  the  refusal  of  the  party  to 
pay  his  fare,  may  take  up  said  ticket  and  eject  him  from  the  car, 
using  no  more  force  than  is  necessary  for  that  purpose.  Judgment 
for  plaintiff  for  $750  reversed.  Supreme  Court  of  Appeals^  West 
Virginia,  November,  iSps-  MOORE  V.  OHIO  RIVER  R.  R.  CO., 
41  W.  Va.  160  (i). 


FORCIBLE  EJECTION  OF  PASSENGER  FROM  LADIES* 
CAR  ONTO  PLATFORM  OF  TRAIN.  —In  an  action  to  recover 
damages  for  forcible  ejection  from  a  ladies*  car  of  a  pasenger,  and 
for  conduct  of  brakeman  in  compelling  him  to  stand  on  platform  of 
train  while  train  was  crossing  bridge,  plaintiff  recovered  judgment 
for  $4,500  from  which  defendant  appealed.  The  Supreme  Court  (per 
Ryan,  Ch.  J.)  after  discussing  the  question  of  railroad  regulations 
and  holding  the  setting  apart  of  a  car  for  ladies  to  be  a  reasonable 


I.  In  Sheets  v.  Ohio  River  R.  R. 
Co.  (1894),  39  W.  Va.  475,  it  was  held 
that  where  the  proper  official  of  a  rail- 
road company  fails  to  inform  a  con- 
ductor of  a  change  in  its  rules  and 
regulations  as  to  the  sale  of  tickets 
and  the  stoppage  of  its  trains,  and 
such  conductor,  acting  through  want 
of  the  necessary  information,  wrong- 
fully refuses  to  carry  a  passenger  to 
his  destination,  and  ejects  him  from 
the  train,  the  company  is  liable  to  such 


passenger  in  an  action  on  the  case 
for  the  damages  sustained  by  reason  of 
the  wrong  committed.  Judgment  for 
plaintiff  for  $400  affirmed. 

In  Trice  v.  Chesapeake  and  Ohio 
R'y  Co.  (1895),  40  W.  Va.  271,  it  ap- 
peared that  by  mistake  a  ticket  agent 
selling  a  mileage  ticket  good  for  one 
year  stamped  upon  it  as  the  date  of 
issue,  4th  March,  1892,  instead  of  1893. 
The  passenger  tendered  it  on  24th 
April,  1893,  in  payment  of  fare,  but  it 
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regulation,  said:  **  On  the  trial  in  the  court  below,  there  was  evi- 
dence tending  to  show  that  the  respondent,  being  a  passenger  on 
the  appellant's  train,  to  which  a  ladies'  car  was  attached,  was,  with 
other  male  passengers,  kept  by  the  officers  of  the  train  without  a 
seat,  there  being  no  unoccupied  seats,  except  in  the  ladies*  car;  that 
he  had  been  in  the  smoking  car,  in  which  he  was  not  bound  to 
remain;  and  that  he  and  others  stood  for  some  time  in  one  of 
the  ordinary  passenger  cars,  without  attention  from  the  officers  of 
the  train.  If  these  were  the  facts,  without  some  special  excuse  for 
the  neglect,  it  is  plain  that  the  officers  of  the  train  were  guilty  of 
breach  of  duty  to  the  passengers  so  left  standing.  There  was  evi- 
dence tending  to  show  that  the  respondent  then  went  to  the  ladies' 
car  for  a  seat ;  that  he  found  the  door  at  first  locked ;  but  that,  on 
its  being  unlocked  by  a  brakeman,  he  entered  or  attempted  to  enter 
the  car.  Whether  he  entered  the  car  peaceably  and  without  being 
forbidden  to  enter  it,  or  whether  he  was  forbidden  and  attempted 
to  enter  the  car  forcibly,  were  questions  on  which  the  evidence  was 
conflicting;  and,  under  the  instructions  given  to  the  jury,  the  verdict 
does  not  determine  the  fact.  In  either  case,  it  does  appear  that  he 
was  forcibly  driven  upon  the  platform  of  the  car,  while  the  train  was 
crossing  a  river,  when  a  fall  from  the  platform  would  probably  have 
proved  fatal  to  him. 

"  In  the  circumstances  stated,  if  such  were  the  truth,  we  cannot 
think  that  the  respondent  was  bound  to  wait  the  slow  pleasure  of 
the  officials  of  the  train  to  give  him  a  seat,  if  the  ladies*  car  was 
open  to  his  peaceable  entrance.  If  so  open,  we  think  that  he  might 
well  enter  it  for  a  seat;  for,  as  we  have  said,  the  regulation  for  con- 
venience should  give  way  to  the  right  of  contract.  And  if  the  offi- 
cers of  the  train  neither  furnished  him  with  a  seat  nor  forbade  or 
barred  his  entrance  into  the  ladies*  car,  we  are  inclined  to  regard  it 
as  equivalent  to  their  license  to  him  to  enter  it.  But  if  his  entrance 
were  barred  or  forbidden,  we  cannot  hold  that  he  could  of  right 
attempt  by  force  to  enter  the  car.  If,  however,  being  neither 
barred  nor  forbidden,  he  entered  the  car  peaceably  and  was  peace- 
ably in  it,  where  there  was  a  seat  for  him,  to  which  he  was  entitled 
and  which  he  could  not  find  elsewhere,  we  hold  that  he  was  there 
rightfully.  Being  there  rightfully,  under  his  contract  of  carriage, 
we  cannot  recognize  any  right  of  any  officer  of  the  train  to  remove 
him  by  force;  certainly  not  without  proffering  him  a  seat  elsewhere. 
And  we  deem  it  our  duty  to  say  that  no  circumstances  could  have 

was  refused  and  he  was  ejected  from     ages  for  the  wrongful  act.     Judgment 
the    train    for    nonpayment    of    fare,     for  plaintiff  for  $550  affirmed. 
Held^  that  plaintiff  could  recover  dam- 


Carrier  of  Persons.  665 

justified  the  brakeman,  if  such  were  the  fact,  in  violently  throwing 
the  respondent  on  the  platform  while  the  train  was  moving  over  the 
bridge.  Some  discretion  and  humanity  are  as  essential  to  such  per* 
sons  as  zeal,  due  or  undue. 

**  The  questions  of  fact  as  to  the  entrance  of  the  respondent  into 
the  car,  and  the  manner  of  it,  as  we  have  stated  them,  and  on  which 
the  respondent's  right  to  recover  largely  depends,  do  not  appear  to 
us  to  have  been  properly  submitted  to  the  jury,  with  proper 
instructions  to  guide  them  in  their  finding. 

**On  the  contrary,  the  learned  judge  refused  the  appellant's  request 
to  charge  the  jury  that,  if  the  respondent  attempted  to  enter  the 
ladies'  car,  after  being  refused  admittance  to  it,  he  was  a  wrongdoer 
in  it,  and  the  appellant's  servant  had  a  right  to  use  sufficient  force 
to  prevent  him  from  entering  the  car.  And  he  did  charge  the  jury 
that,  if  there  was  no  room  for  the  respondent  to  sit  in  any  of  the 
cars  except  the  smoking  and  ladies'  cars,  he  had  a  right  to  enter  the 
ladies'  car,  although  there  was  a  regulation  to  the  contrary. 

**  The  instruction  refused  and  the  instruction  given  make  it  mani- 
fest that  the  learned  judge  was  of  opinion  that,  being  without  a  seat 
in  the  other  cars,  the  respondent  had  a  right  to  enter  the  ladies*  car, 
by  force,  after  being  forbidden  to  enter  it.  There  was  no  qualifica- 
tion of  the  charge  given.  And  the  jury  must  have  understood.it  as 
we  do. 

**  With  the  views  which  we  have  already  expressed,  we  have  no 
choice  but  to  hold  this  charge  to  have  been  erroneous,  and  to 
reverse  the  judgment  of  the  court  below  and  remand  the  cause  for 
a  new  trial."  Supreme  Cottrt^  Wisconsin^  June  Term^  1S74,  BASS 
V.  CHICAGO  AND  NORTHWESTERN  R'Y  CO.,  36  Wis.  450. 
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RAILWAY  COMPANY. 

Supreme  Caurt^  Wisconsin^  January  Term^  i8ys* 

[Reponed  in  36  Wis.  657.] 

DUTY  OF  CARRIER  TOWARDS  FEMALE  PASSENGERS.  —  It  is  the  duty 
of  a  railroad  company  to  protect  its  female  passengers  from  indecent  assault 
or  immodest  conduct. 

INDECENT  ASSAULT  BY  CONDUCTOR  UPON  FEMALE  PASSENGER  — 
DAMAGES.  —  Compensatory  damages  are  recoverable  against  a  railroad 
company  for  an  indecent  assault  by  one  of  its  conductors  upon  a  female 
passenger. 
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MENTAL  SUFFERING  —  DAMAGES.  —  In  such  a  case  plainiiflf  is  entitled  to 
liberal  damages  for  her  terror  and  anxiety,  her  outraged  feeling  and 
insulted  virtue,  for  mental  humiliation  and  suffering. 

DAMAGES.  —  Verdict  for  $i,ooo  damages  in  such  case  not  excessive. 

Appeal  from  the  Circuit  Court  for  Sauk  County. 

"Action  for  insulting,  violent  and  abusive  acts  alleged  to  have 
been  done  to  the  plaintiff  by  the  conductor  of  one  of  defendant's 
trains  while  plaintiff  was  a  passenger  on  such  train.  Answer,  a 
general  denial. 

**The  substance  of  plaintiff's  testimony  at  the  trial  was  as  fol- 
lows :  She  was  about  twenty  years  of  age,  and  a  school  teacher, 
when  the  facts  occurred  on  which  the  action  was  founded.  On  a 
certain  morning,  she  went  to  defendant's  depot  at  Reedsburgh,  in 
Sauk  county,  for  the  purpose  of  taking  the  train  to  Baraboo  in 
that  county,  but  was  a  few  minutes  too  late.  The  station  agent 
informed  her  that  there  was  no  other  passenger  train  until  nine 
o'clock  P.  M.,  but  there  was  a  freight  and  accommodation  train 
in  the  afternoon.  She  waited  for  this  train ;  purchased  a  ticket 
during  the  interval,  paying  the  full  fare  charged  on  passenger 
trains;  took  said  afternoon  train  under  the  guidance  of  the  sta- 
tion agent ;  and  delivered  up  her  ticket  to  the  conductor  of  the 
train,  at  his  request,  and  was  given  a  seat  in  the  car  in  an  office 
chair.  There  was  another  passenger  on  the  car,  besides  the  con- 
ductor and  a  brakeman.  Near  Ableman's  (a  station  on  the  road), 
the  other  passenger  and  the  brakeman  left  the  car,  plaintiff  and 
the  conductor  being  the  only  persons  ftmaining  in  it.  The  con- 
ductor then  came  and  sat  down  near  the  plaintiff,  and  asked  her 
several  questions  as  to  where  she  was  going,  where  she  lived,  and 
whether  she  was  acquainted  with  certain  persons.  What  followed 
is  thus  stated  by  the  witness:  He  said,  *  I  suppose  you  are  mar- 
ried like  all  the  rest  of  the  school  marms  ?  '  I  said,  '  No,  I  am 
not.'  Then  he  sat  up  nearer  to  me,  and  put  his  hand  in  my  muff, 
and  said,  'There  is  room  for  two  hands  in  this  muff,  ain't  there?  ' 
I  said,  'No,  sir;  there  is  not  for  yours,'  and  jerked  my  muff  away. 
He  then  said,  '  My  hand  is  pretty  dirty,  ain't  it  ?  It  looks  as  though 
it  needed  washing. '  I  told  him  to  wash  it,  then ;  water  was  plenty. 
He  then  said,  'It  is  thawing  considerable,  that's  so.'  I  had  the 
tassel  of  my  muff  in  my  hand,  tossing  it,  and  he  said,  'If  you 
don't  stop  twisting  that,  you  will  wear  it  all  out.'  I  said,  'I  don't 
care  if  I  do.'  He  then  said,  'What  makes  you  look  so  cross? ' 
I  didn't  answer  him,  but  turned  away  from  him.     Pretty  soon  be 


Carrier  of  Persons,  667 

got  up,  and  I  supposed  he  was  going  away.  He  stepped  to  the 
side  of  my  chair,  threw  his  arms  around  me,  and  held  my  arms 
down.  He  threw  his  left  arm  around  my  shoulder,  and  took  hold 
of  my  arm  between  the  shoulder  and  left  elbow  with  his  right 
arm ;  he  pressed  his  elbow  on  my  right  arm,  and  then  commenced 
kissing  me.  I  said,  'Oh^  let  me  go;  you  will  kill  me.'  He  said, 
'I  am  not  a-going  to  hurt  you.*  Then  I  said,  'Do  let  me  go;  I 
will  jump  out  of  the  car,  if  you  will  [not].'  I  tried  to  get  upon 
my  feet,  and  he  pushed  me  back  in  the  chair,  and  said,  'I  ain't 
a-going  to  hurt  you.'  Then  I  said,  'What  have  I  ever  done  to 
you.  that  you  should  treat  me  in  this  way?  '  After  he  had  kissed 
me  five  or  six  times,  he  said,  '  Look  me  in  the  eye,  and  tell  me  if 
you  are  mad.'  I  said,  'Yes,  I  am  mad.'  Plaintiff  continued  in 
the  car  until  she  reached  her  place  of  destination. 

"It  appeared  from  the  cross-examination  that  the  conductor  in 
question  was  a  young  man;  that  plaintiff  had  never  seen  him 
before ;  and  that  immediately  after  committing  the  acts  described, 
he  left  the  car.  It  also  appeared  that  on  complaint  of  this  plain- 
tiff he  was  arrested  and  convicted  on  a  criminal  charge  of  assault 
and  battery,  for  the  same  acts  here  complained  of,  and  was  fined 
$25,  and  committed  until  said  fine  and  the  costs  of  the  prosecu- 
tion were  paid ;  and  that  he  was  discharged  from  the  employment 
of  the  defendant  company  immediately  upon  its  being  informed 
of  this  charge  against  him  by  plaintiff. 

"In  behalf  of  the  defendant,  Mr.  Mackey,  an  attorney -at-law, 
testified  that  after  this  matter  came  to  the  knowledge  of  the  com- 
pany he  called  upon  plaintiff  in  its  behalf,  and  expressed  to  her 
the  regrets  of  the  company  at  what  had  occurred ;  informed  her 
that  it  had  discharged  the  conductor,  and  stated  that  if  she  would 
prosecute  him,  it  would  'furnish  her  the  money  to  prosecute  him 
sharply.*  He  further  informed  her  that  he  had  called  'to  find 
out  if  she  was  injured,  and  if  so,  to  make  her  ample  compensa- 
tion;' to  which  she  replied,  'that  she  was  not  actually  injured; 
that  there  was  no  actual  injury  to  complain  of.*  On  his  cross- 
examination  the  witness  said  he  knew  that  Mr.  Lusk  was  plain- 
tiff's attorney,  but  did  not  think  it  necessary  to  call  upon  him ; 
and  that  he  explained  to  plaintiff  that  the  company  was  sorry  she 
had  not  commenced  suit  against  the  conductor. 

"The  court  refused  a  nonsuit,  and  instructed  the  jury,  in  sub-, 
stance,  that  if  plaintiff,  whilst  a  passenger  as  above  stated,  was 
abused,   insulted  or  ill-treated  by  the  conductor  of   the  train. 
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defendant  was  liable  to  her  for  such  injury  as  might  be  found 
from  the  evidence  to  have  been  inflicted ;  that  the  measure  of 
damages  would  be  such  compensation  as  the  jury  might  see  fit  to 
award  for  the  injury  sustained,  including  injury  to  the  feelings, 
*the  elements  of  which  are,  such  insult,  indignity,  contumely  and 
the  like,  as  she  may  have  suffered;*  that  they  could  not  *give 
anything  by  way  of  example  or  punishment,'  or  what  is  termed 
vindictive  damages,  as  they  might  do  if  they  had  the  party  com- 
mitting the  assault  before  them ;  and  that  they  were  not  to  be 
governed  by  any  different  rules  than  those  which  would  govern 
them  if  the  action  were  against  an  individual,  situated,  in  refer- 
ence to  the  transaction,  similarly  to  the  defendant  corporation ; 
that  they  were  not  to  assume  that  plaintiff  had  received  any  other 
injury,  in  reputation  or  otherwise,  than  was  shown  by  the  testi- 
mony ;  and  that  in  reference  to  the  point  or  points  upon  which 
they  were  to  assess  damages,  they  were  to  be  governed  by  a  sound 
discretion  and  good  judgment,  and  give  such  damages  as  they 
thought,  under  the  circumstances,  should  be  given.  Defendant 
requested  the  court  to  instruct  the  jury,  that  upon  the  evidence 
plaintiff  was  not  entitled  to  recover,  'the  acts  of  the  conductor 
complained  of  not  having  been  committed  within  the  scope  of  his 
employment  or  in  the  performance  of  any  actual  or  supposed 
duty ; '  but  the  instruction  was  refused. 

** Plaintiff  had  a  verdict  for  $i,ooo  damages;  a  new  trial  was 
denied ;  and  defendant  appealed  from  a  judgment  on  the  verdict." 

Judgment  affirmed. 

Smith  &  Lamb,  also  William  Ruger,  for  appellant. 

J.  W.  LusK,  with  C.  C.  Remington,  of  counsel,  for  respondent. 

KyaQ,  Ch.  J. —  i.  We  cannot  help  thinking  that  there  has 
been  some  useless  subtlety  in  the  books  in  the  application  of  the 
rule  respondeat  superior^  and  some  unnecessary  confusion  in  the 
liability  of  principals  for  wilful  and  malicious  acts  of  agents. 
This  has  probably  arisen  from  too  broad  an  application  of  the 
dictum  of  Lord  Holt,  that  **no  master  is  chargeable  with  the  acts 
of  his  servant  but  when  he  acts  in  the  execution  of  the  authority 
given  to  him,  and  the  act  of  the  servant  is  the  act  of  the  master.** 
Middleton  v.  Fowler,  i  Salk.  282.  For  this  would  seem  to  go  to 
excuse  the  master  for  the  negligence  as  well  as  for  the  malice  of 
his  servant.  One  employing  another  in  good  faith  to  do  his  law- 
ful work,  would  be  as  little  likely  to  authorize  negligence  as 
malice ;  and  either  would  then  be  equally  dc/iors  the  employment. 
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Strictly,  the  act  of  the  servant  would  not,  in  either  case,  be  the 
act  of  the  master.  It  is  true  that  so  great  an  authority  as  Lord 
Kenyon  denies  this  in  the  leading  case  of  McManus  v,  Crickett,  i 
East,  io6,  which  has  been  so  extensively  followed ;  and  again,  in 
Ellis  ^.  Turner,  8  Term,  531,  distinguishes  between  the  negli- 
gence and  the  wilfulness  of  the  one  act  of  the  agent,  holding  the 
principal  for  the  negligence  but  not  for  the  wilfulness.  It  is  a 
singular  comment  on  these  subtleties  that  McManus  v.  Crickett 
appears  to  rest  on  Middleton  t/.  Fowler,  the  only  adjudged  case 
cited  to  support  it ;  and  that  Middleton  v.  Fowler  was  not  a  case 
of  malice,  but  of  negligence,  Lord  Holt  holding  the  master  in 
that  case  not  liable  for  the  negligence  of  his  servant,  in  such  cir- 
cumstances as  no  court  could  now  doubt  the  master's  liability. 
In  spite  of  all  the  learned  subtleties  of  so  many  cases,  the  true 
distinction  ought  to  rest,  it  appears  to  us,  on  the  condition  whether 
or  not  the  act  of  the  servant  be  in  the  course  of  his  employment, 
as  is  virtually  recognized  in  Ellis  v.  Turner. 

But  we  need  not  pursue  the  subject.  For,  however  that  may 
be  in  general,  there  can  be  no  doubt  of  it  in  those  employments 
in  which  the  agent  performs  a  duty  of  the  principal  to  third  per- 
sons, as  between  such  third  persons  and  the  principal.  Because 
the  principal  is  responsible  for  the  duty,  and  if  he  delegate  it  to 
an  agent,  and  the  agent  fail  to  perform  it,  it  is  immaterial  whether 
the  failure  be  accidental  or  wilful,  in  the  negligence  or  in  the 
malice  of  the  agent ;  the  contract  of  the  principal  is  equally  broken 
in  the  negligent  disregard,  or  in  the  malicious  violation,  of  the 
duty  by  the  agent.  It  would  be  cheap  and  superficial  morality 
to  allow  one  owing  a  duty  to  another  to  commit  the  performance 
of  his  duty  to  a  third,  without  responsibility  for  the  malicious 
conduct  of  the  substitute  in  performance  of  the  duty.  If  one 
owe  bread  to  another  and  appoint  an  agent  to  furnish  it,  and  the 
agent  of  malice  furnish  a  stone  instead,  the  principal  is  responsible 
for  the  stone  and  its  consequences.  In  such  cases,  malice  is 
negligence.  Courts  are  generally  inclining  to  this  view,  and  this 
court  long  since  affirmed  it. 

In  Railroad  Co.  v,  Finney,  10  Wis.  388,  Dixon,  Ch.  J.,  says: 
*'It  was  insisted  by  the  counsel  for  the  plaintiffs  in  error  that  in 
no  case  could  a  right  of  action  arise  against  the  principal,  for  the 
wilful  and  malicious  misconduct  of  the  agent,  unless  it  was  pre- 
viously authorized  or  subsequently  ratified  by  him.  On  careful 
examination  of  this  position,  we  are  satisfied  that  it  is  incorrect. 
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The  case  of  Weed  v,  P.  R.  R.  Co.,  17  N.  Y.  362,  will  be  found 
to  be  a  clear  and  well  reasoned  case  upon  the  subject.  It  was 
there  held  that  it  was  no  defense  to  an  action  against  a  railroad 
corporation,  for  its  failure  to  transport  a  passenger  with  proper 
dispatch,  that  the  delay  was  the  wilful  act  of  the  conductor  in 
charge  of  the  train.  The  rule  established  by  that  case,  as  we  think 
with  much  reason,  is,  that  where  the  misconduct  of  the  agent 
causes  a  breach  of  the  obligation  or  contract  of  the  principal, 
there  the  principal  will  be  liable  in  an  action,  whether  such  mis- 
conduct be  wilful  or  malicious,  or  merely  negligent.  The  action, 
though  undeniably  in  tort,  is  treated  virtually  as  an  action  ex  con- 
trdctu,  and  governed  by  the  same  rule  of  damages,  unless  the 
malice  or  wantonness  of  the  agent  is  brought  home  and  directly 
charged  to  the  principal.  In  this  case,  the  contract  between  the 
plaintiff  and  defendant  was,  that  in  consideration  of  his  having 
paid  to  them  the  fee  demanded,  they  were  carefuUj^  to  transport 
him  in  their  cars  from  Madison  to  Edgerton.  It  is  no  defense  for 
their  breach  of  this  contract,  that  it  was  occasioned  by  the  wilful 
act  of  their  agent.  The  corporation  was  incapable  of  executing 
it,  except  through  the  medium  of  its  agents.  If  in  doing  so  they 
violate  it,  no  matter  from  what  motive,  their  acts  are  the  acts  of 
their  principals,  who  hold  them  out  to  the  world  as  capable  and 
faithful  in  the  discharge  of  their  duties.  In  no  other  way  could 
the  company  be  held  to  a  performance  of  its  contracts."  This 
was,  perhaps,  obiter  in  that  case ;  but,  with  a  single  qualification, 
presently  made  and  not  material  in  this  connection,  we  fully 
reaffirm  it  in  this  case. 

In  Bass  v.  Railway  Co.,  antey  p.  463  (i),  speaking  of  railroad 
officers  in  charge  of  passenger  trains,  we  said :  "They  act  on  the 
peril  of  the  corporation,  and  their  own.  Indeed,  as  that  fictitious 
entity,  the  corporation  can  act  only  through  natural  persons,  its 
officers  and  servants,  and  as  it,  of  necessity,  commits  its  trains 
absolutely  to  the  charge  of  officers  of  its  own  appointment,  and 
passengers  of  necessity  commit  to  them  their  safety  and  comfort 
{';;  transitu^  under  conditions  of  such  peril  and  subordination,  we 
are  disposed  to  hold  that  the  whole  power  and  authority  of  the 
corporation,  pro  hac  vice^  is  vested  in  these  officers;  and  that,  as 
to  passengers  on  board,  they  are  to  be  considered  as  the  corpora- 
tion itself;  and  that  the  consequent  authority  and  responsibility 

I.  See  abstract  of  the  Bass  Case,  preceding  case  reported  herein. 
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are  not  generally  to  be  straitened  or  impaired  by  any  arrangement 
between  the  corporation  and  the  officers,  the  corporation  being 
responsible  for  the  acts  of  the  officers  in  the  conduct  and  govern- 
ment of  the  train,  to  the  passengers  traveling  by  it,  as  the  officers 
would  be  for  themselves,  if  they  were  themselves  the  owners  of 
the  road  and  train.  We  consider  this  rule  essential  to  public  con- 
venience and  safety,  and  sanctioned  by  great  weight  of  authority/* 
We  have  carefully  reconsidered  all  that  was  said  in  Bass  v.  Rail- 
way Co.,  and  reaffirm  the  doctrine  of  that  case.  And  what  it 
was  there  said,  in  the  passage  cited,  we  were  disposed  to  hold, 
we  now  hold,  with  a  single  qualification  which  we  will  presently 
make  and  need  not  notice  here. 

So  far  as  they  relate  to  the  duties  of  railroad  companies  to  their 
passengers,  and  their  responsibility  for  the  officers  of  their  trains, 
Railroad  Co.  v.  Finney,  and  Bass  v.  Railway  Co.  are  in  perfect 
accord,  though  the  latter  case  carries  the  principle  more  into 
detail ;  but  both  rest  on  the  same  principle. 

In  Bass  v.  Railway  Co.,  we  had  occasion  also  to  consider  some- 
what the  nature  of  the  obligations  of  railroad  companies  to  their 
passengers  under  the  contract  of  carriage ;  the  **  careful  transporta- 
tion" of  Railroad  Co.  v,  Finney.  On  the  authority  of  such  jurists 
as  Story,  J.,  and,Shaw,  Ch.  J.,  we  likened  them  to  those  of  inn- 
keepers. And,  speaking  of  female  passengers,  we  said :  "To  such, 
the  protection  which  is  the  natural  instinct  of  manhood  towards 
their  sex,  is  specially  due  by  common  carriers."  In  Day  v. 
Owen,  5  Mich.  520,  the  duties  of  common  carriers  are  said  to 
"include  everything  calculated  to  render  the  transportation  most 
comfortable  and  least  annoying  to  passengers."  In  Nieto  v. 
Clark,  I  Clifford,  145,  the  court  says:  "In  respect  to  female  pas- 
sengers, the  contract  proceeds  yet  further,  and  includes  an  implied 
stipulation  that  they  shall  be  protected  against  obscene  conduct, 
lascivious  behavior,  and  every  immodest  and  libidinous  approach.*' 
Long  before.  Story,  J.,  had  used  this  comprehensive  and  beauti- 
ful language,  worthy  of  him  as  jurist  and  gentleman,  in  Chamber- 
lain V.  Chandler,  3  Mason,  242:  "It  is  a  stipulation,  not  for 
toleration  merely,  but  for  respectful  treatment,  for  that  decency 
of  demeanor  which  constitutes  the  charm  of  social  life,  for  that 
attention  which  mitigates  evils  without  reluctance,  and  that 
promptitutde  which  administers  aid  to  distress.  In  respect  to 
females,  it  proceeds  yet  further;  it  includes  an  implied  stipulation 
against  general  obscenity,    that  immodesty   of  approach  which 
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borders  on  lasciviousness,  and  against  that  wanton  disregard  of  the 
feelings  which  aggravate  every  evil."  These  things  were  said, 
indeed,  of  passage  by  water,  but  they  apply  equally  to  passage 
by  railroad.     Commonwealth  v.  Power,  7  Mete.  596. 

These  were  among  the  duties  of  the  appellant  to  the  respondent, 
when  she  went  as  passenger  on  its  train;  duties  which  concern 
public  welfare.  These  were  among  the  duties  which  the  appel- 
lant appointed  the  conductor  to  perform  for  it,  to  the  respondent. 
If  another  person,  officer,  or  passenger,  or  stranger,  had  attempted 
the  indecent  assault  which  the  conductor  made  upon  the  respond- 
ent, it  would  have  been  the  duty  of  the  appellant,  and  of  the  con- 
ductor for  the  appellant,  to  protect  her.  If  a  person,  known  by 
his  evil  habits  and  character  as  likely  to  attempt  such  an  assault 
upon  the  respondent,  had  been  upon  the  train,  it  would  have 
been  the  duty  of  the  appellant,  and  of  the  conductor  for  the 
appellant,  to  the  respondent,  to  protect  her  against  the  likelihood. 
Stephen  v.  Smith,  29  Vt.  160;  Railroad  Co.  v.  Hinds,  53  Pa.  St. 
512  (i);  Commonwealth  v.  Power,  supra;  Nieto  v.  Clark,  supra/ 
and  other  cases  cited  in  Bass  v.  Railway  Co.  We  do  not  under- 
stand it  to  be  denied  that  if  such  an  assault  on  the  respondent  had 
been  attempted  by  a  stranger,  and  the  conductor  had  neglected 
to  protect  her,  the  appellant  would  have  been  liable.  But  it  is 
denied  that  the  act  of  the  conductor  in  malicioulsy  doing  himself 
what  it  was  his  duty,  for  the  appellant  to  the  respondent,  to  pre- 
vent others  from  doing,  makes  the  appellant  liable.  It  is  con- 
tended that,  though  the  principal  would  be  liable  for  the  negligent 
failure  of  the  agent  to  fulfil  the  principal's  contract,  the  principal 
is  not  liable  for  the  malicious  breach  by  the  agent,  of  the  contract 
which  he  was  appointed  to  perform  for  the  principal;  as  we  under- 
stand it,  that  if  one  hire  out  his  dog  to  guard  sheep  against 
wolves,  and  the  dog  sleep  while  a  wolf  makes  away  with  a  sheep, 
the  owner  is  liable ;  but  if  the  dog  play  wolf  and  devour  the  sheep 
himself,  the  owner  is  not  liable.  The  bare  statement  of  the 
proposition  seems  a  reductio  ad  absurdum.  The  radical  difficulty 
in  the  argument  is,  that  it  limits  the  contract.  The  carrier's  con- 
tract is  to  protect  the  passenger  against  all  the  world;  the  appel- 
lant's construction  is,  that  it  was  to  protect  the  respondent  against 
all  the  world  except  the  conductor,  whom  it  appointed  to  protect 
her ;  reserving  to  the  shepherd's  dog  a  right  to  worry  the  sheep. 

I.  Reported  in  this  volume,  page  60a,  ante. 
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No  subtleties  in  the  books  could  lead  us  to  sanction  so  vicious  an 
absurdity. 

The  contract  of  carriage  was  very  surely  the  contract  of  appel- 
lant, not  of  the  agent  who  sold  the  ticket.  It  rested  with  the 
appellant  to  perform  it  by  agents  of  its  own  choice,  on  its  own 
responsibility.  It  chose  the  officers  of  the  train,  with  the  con- 
ductor at  their  head,  to  perform  its  contract  for  it.  Where  was 
the  corporation  and  by  whom  represented  as  to  this  contract  and 
this  passenger?  Not  surely  in  some  foreign  board-room,  by 
directors  making  regulations  and  appointing  agencies  for  the  cor- 
porate business.  They  could  not  perform  this  contract.  Not 
surely  in  some  distant  office,  by  a  superintendent  or  manager 
issuing  the  orders  of  the  directors  to  his  subordinates.  He  could 
not  perform  this  contract.  Quoad  this  contract  and  this  passen- 
ger, the  corporation  was  present  on  this  train  to  keep  it  and  to 
care  for  her,  represented  by  the  officers  of  the  train,  who  pos- 
sessed, pro  hoc  vice^  the  whole  power  and  authority,  and  were  the 
living  embodiment  of  the  ideal  entity  which  made  the  contract, 
was  bound  to  keep  it,  and  is  appellant  here  to  contend  that  it  has 
no  responsibility  for  the  flagrant  violation  of  the  contract,  which 
the  respondent  paid  it  to  make  and  to  keep,  by  its  sole  present 
representative  appointed  to  keep  it  on  its  behalf.  Like  the 
English  Crown,  it  lays  its  sins  upon  its  servants,  and  claims  that 
it  can  do  no  wrong.  We  cannot  bend  down  the  law  to  such  a 
convenience.  The  appellant  tortiously  broke  this  contract  as 
surely  as  it  made  it ;  committed  this  tort  as  surely  as  it  made  the 
contract. 

We  are  unwilling  to  waste  time  or  patience  in  discussing  the 
conductor's  violation  of  the  appellant's  contract  with  the 
respondent.  Every  woman  has  a  right  to  assume  that  a  passen- 
ger car  is  not  a  brothel ;  and  that  when  she  travels  in  it,  she  will 
meet  nothing,  see  nothing,  hear  nothing,  to  wound  her  delicacy 
or  insult  her  womanhood.  It  is  enough  to  say  that  the  appel- 
lant's contract  of  careful  carriage  with  the  respondent  was  not 
kept,  was  tortiously  violated  by  the  officer  appointed  by  the 
appellant  to  keep  it. 

And  so  the  appellant  seems  at  the  time  to  have  regarded  it. 
It  is  very  certain  that  it  had  a  right  to  dismiss  the  conductor,  as 
it  did  promptly  and  most  properly,  rescinding  his  contract  of 
employment  for  violation  of  his  duty.  For  that  person  violated 
his  contract  with  the  appellant,  by  violating  the  appellant's 
Vol.  VIII  — 43 
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contract  with  the  respondent.  He  sinned  in  the  course  of  his 
employment,  against  the  appellant  and  the  respondent  alike ;  in 
one  and  the  same  act  broke  his  own  contract  with  the  appellant, 
and  the  appellant's  with  the  respondent. 

We  cannot  think  that  there  is  a  question  of  the  respondent's 
right  to  recover  against  the  appellant,  for  a  tort  which  was  a 
breach  of  the  contract  of  carriage.  We  might  well  rest  our 
decision  on  principle.  But  we  also  think  that  it  is  abundantly 
sanctioned  by  authority.  Railroad  Co.  v,  Finney,  Bass  v.  Railway 
Co.,  Weed  v.  Railroad  Co.,  Nieto  v.  Clark,  Railroad  Co.  v.  Hinds, 
and  Railroad  v.  Rogers,  supra;  Railroad  Co.  v.  Derby,  14  How. 
468 ;  Moore  v.  Railroad  Co.,  4  Gray,  465  ;  Ramsden  v.  Railroad 
Co.,  104  Mass.  117  (i);  Maroney  v.  Railroad  Co.,  106  Mass.  153; 
Coleman  v.  Railroad,  106  Mass.  160(2);  Bryant  v.  Rich,  106  Mass. 
180  (3);  Railroad  Co.  v,  Vandiver,  42  Pa.  St.  365  (4);  Railroad 
Co.  V.  Anthony,  43  Ind.  183(5);  Railroad  Co.  v.  Blocher,  27 
Md.  277(6);  Railroad  Co.  v.  Young,  21  Ohio  St.  518;  Shirley 
V.  Billings,  8  Bush,  147 ;  Seymour  v.  Greenwood,  6  Hurl.  &  N. 
359;  Bayley  v.  Railroad  Co.,  L.  R.  7  C.  P.  415.  There  are  cases, 
even  of  recent  date,  which  hold  the  other  way.  But  we  think 
that  the  great  weight  of  authority  and  the  tendency  of  decision 
sanction  our  position. 

n.  It  was  not  necessary  to  the  decision  of  Bass  v.  Railway  Co., 
and  we  were  not  then  quite  prepared  to  pass  upon  the  rule  of 
damages  in  such  cases  as  that  and  this.  We  were  then  aware  of 
some  apparent  discrepancy  between  things  said  in  that  case  and 
in  Railroad  Co.  v.  Finney,  and  purposely  omitted  all  allusion  to 
the  latter  case.  In  this  case,  as  in  Bass  v.  Railway  Co.,  the  rule 
of  damages  has  been  fully  and  well  discussed,  and  is  more  or  less 
involved  in  the  decision  of  this  case.  We  have  again  considered 
it,  and  are  now  prepared  to  state  our  views  of  the  rule  in  such 
cases. 

It  is  said  in  Railroad  Co.  v,  Finney  that  the  plaintiff  in  such  a 
case  is  not  entitled  to  exemplary  damages  against  the  principal, 
for  the  malicious  act  of  the  agent,  without  proof  that  the  principal 

1.  Reported  in  this    volume,   page         4.  Reported    in  this  volume,   page 
372,  ante.  602,  anU, 

2.  Reported  in    this  volume,   page        5.  Reported    in  this  volume,   page 
375,  ante,  2o6,  ante, 

3.  Reported  in  this  volume,   page        6.  Reported    in  this  volume,  page 
392,  ante,  341,  anti. 
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expressly  authorized  or  confirmed  it.     Without  now  discussing 
what  would  or  would  not  be  competent  or  sufficient  evidence  of 
such  authority  or  confirmation,  we  may  say  that  we  have,  on  very 
mature  consideration,  concluded  that  the  rule  in  Railroad  Co.  v. 
Finney  is  the  better  and  safer  rule.     We  are  aware  that  there  is 
authority,  and  perhaps  the  greater  weight  of  authority,  for  exem- 
plary damages  in  such  cases,  without  privity  of  the  principal  to 
the  malice  of  the  agent ;  and  that  reasons  of  public  policy  are 
strongly  urged  in  support  of  such  a  rule.     Goddard  v.  Railroad 
Co.,  57  Me.  202  (i);   Sanford  v.  Railroad  Co.,  23  N.  Y.  343  (2); 
Railroad  Co.  ^.  Rogers,  38  Ind.    116(3),  and  other  cases.     But 
we  adhere  to  what  is  said  on  that  point  in  Railroad  Co.  v,  Finney. 
We  think  that  in  justice  there  ought  to  be  a  difference  in  the  rule 
of  damages  against  principals  for  torts  actually  committed  by 
agents,  in  cases  where  the  principal  is,  and  in  cases  where  the 
principal  is  not,  a  party  to  the  malice  of  the  agent.     In  the  former 
class  of  cases,  the  damages  go  upon  the  malice  of  the  principal ; 
malice  common  to  principal  and  agent.     In  the  latter  class  of 
cases,  the  recovery  is  for  the  act  of  the  principal  through  the  agent, 
in  malice  of  the  agent  not  shared  by  the  principal ;  the  principal 
being  responsible  for  the  act,  but  not  for  the  motive  of  the  agent. 
In  the  former  class,  the  malice  of  the  principal  is  actual ;  in  the 
latter,  it  must  at  most  be  constructive.     And  we  are  inclined  to 
think  that  the  justice  of  the  rule  accords  with  public  policy. 
Responsibility  for  compensatory  damages  will   be  a  sufficient 
admonition  to  carrier  corporations  to  select  competent  and  trust- 
worthy officers.     And  responsibility  for  exemplary  damages,  in 
cases  of  ratification,  will  be  an  admonition  to  prompt  dismissal 
of  offending  officers,  as  their  retention  might  well  be  held  evidence 
of  ratification.     The  interest  of  these  corporations  and  of  the 
public,  in  such  matters,  should  be  made  alike  as  far  as  possible. 
And  we  hold  the  rule,  as  we  have  stated  it,  the  justest  and  safest 
for  both. 

It  was  also  said  in  Railroad  Co.  v,  Finney  that  the  action  is  in 
tort ;  but  that,  in  cases  not  calling  for  exemplary  damages,  the 
rule  of  damages  should  be  as  in  actions  ex  contractu,  the  actual 
loss  sustained  by  reason  of  the  misconduct  of  the  conductor. 

1.  Reported    in  this  volume,   page         3.  Reported  in  abstract,   page  207, 
316,  ante,  ante. 

2.  Reported  in  this   volume,    page 
520.  ante. 
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This  was  said  arguendoy  without  attempt  at  close  connection  or 
exact  statement ;  and  it  is  not  altogether  easy  to  ascertain  its  pre- 
cise meaning.  If  it  mean,  as  it  may,  that  in  such  cases  the 
recovery  against  the  principal  for  the  tort  committed  by  the  agent 
is  limited  to  the  mere  pecuniary  loss,  we  cannot  sanction  it. 
Such  a  rule  would  be  in  conflict  with  all  known  rules  of  damages 
in  actions  for  tort  for  personal  wrongs;  and  would  be  almost 
equivalent  to  a  license  to  officers  of  railroad  trains  and  steamboats 
to  insult  and  outrage  passengers  committed  to  their  care  for 
courtesy  and  protection ;  mischievous  alike  to  the  companies  and 
the  public.  But  if  it  mean,  as  it  may  and  probably  was  intended, 
compensatory  damages  as  in  like  actions  for  other  personal  torts, 
we  affirm  and  adopt  it  &s  the  rule  of  the  court.  We  see  no  reason 
for  distinguishing  such  actions  from  others  of  like  character  in 
the  rule  of  damages. 

In  Wilson  v.  Young,  31  Wis.  574,  Lyon,  J.,  inadvertently  fell 
into  some  subtleties  found  in  Mr.  Sedgwick's  excellent  work, 
which  appear  to  us  all  now  to  confuse  compensatory  and  exem- 
plary damages.  The  distinction  was  not  in  that  case,  and  the 
passage  in  Sedgwick  was  cited  and  approved,  as  such  high  authori- 
ties often  are,  without  sufficient  consideration.  We  all  now  con- 
cur in  disapproving  the  distinction. 

In  giving  the  elements  of  damages,  Mr.  Sedgwick  distinguishes 
between  **the  mental  suffering  produced  by  the  act  or  omission 
in  question ;  vexation ;  anxiety ;  "  which  he  holds  to  be  ground  for 
compensatory  damages;  and  the  "sense  of  wrong  or  insult,  in  the 
sufferer's  breast,  from  an  act  dictated  by  a  spirit  of  wilful  injustice, 
or  by  a  deliberate  intention  to  vex,  degrade  or  insult,"  which  he 
holds  to  be  ground  for  exemplary  damages  only.  Sedgwick's 
Meas.  Dam.  35. 

Mr.  Sedgwick  himself  says  that  the  rule  in  favor  of  exemplary 
damages  **  blends  together  the  interests  of  society  and  the 
aggrieved  individual,  and  gives  damages  not  only  to  recompense 
the  sufferer,  but  to  punish  the  offender  "  (Id.  38);  and,  following 
him,  this  court  held  in  the  leading  case  of  McWilliams  v.  Bragg, 
3  Wis.  424,  and  has  often  since  reaffirmed,  that  exemplary  dam- 
ages are  "in  addition  to  actual  damages." 

In  actions  of  tort  as  a  rule,  when  the  plaintiff's  right  to  recover 
is  established,  he  is  entitled  to  full  compensatory  damages.  When 
proper  ground  is  established  for  it,  he  is  also  entitled  to  exem- 
plary damages  in  addition.     The  former  are  for  the  compensation 
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of  the  plaintiff ;  the  latter,  for  the  punishment  of  the  defendant 
and  for  example  to  others.  This  is  Sedgwick's  blending  together 
of  the  interest  of  society  and  the  interest  of  plaintiff.  And  it  is 
plain  that  there  cannot  well  be  common  ground  for  the  two.  The 
injury  to  the  plaintiff  is  the  same,  and  for  that  he  is  entitled  to 
full  compensation,  malice  or  no  malice.  If  malice  be  established, 
then  the  interest  of  society  comes  in,  to  punish  the  defendant  and 
deter  others  in  like  cases,  by  adding  exemplary  to  compensatory 
damages. 

We  need  add  no  authority  to  Mr.  Sedgwick's  that,  in  actions 
for  personal  tort,  mental  suffering,  vexation  and  anxiety  are  sub- 
jects of  compensation  in  damages.  And  it  is  difficult  to  see  how 
these  are  to  be  distinguished  from  the  sense  of  wrong  and  insult 
arising  from  injustice  and  intention  to  vex  and  degrade.  The 
appearance  of  malicious  intent  may  indeed  add  to  the  sense  of 
wrong ;  and  equally,  whether  such  intent  be  really  there  or  not. 
But  that  goes  to  mental  suffering,  and  mental  suffering  to  com- 
pensation. So  it  seems  to  us.  But  if  there  be  a  subtle,  meta- 
physical distinction  which  we  cannot  see,  what  human  creature 
can  penetrate  the  mysteries  of  his  own  sensations,  and  parcel  out 
separately  his  mental  suffering  and  his  sense  of  wrong  —  so  much 
for  compensatory,  and  so  much  for  vindictive  damages?  And  if 
one  cannot  scrutinize  the  anatomy  of  his  own,  how  impossible  to 
dissect  the  mental  agonies  of  another,  as  a  surgeon  does  corporal 
muscles.  If  possible,  juries  are  surely  not  metaphysicians  to  do 
it.  And  we  must  hold  that  all  mental  suffering  directly  conse- 
quent upon  tort,  irrespectively  of  all  such  inscrutable  distinctions, 
is  ground  for  compensatory  damages  in  action  for  the  tort. 

With  these  views,  we  can  see  no  error  in  the  charge  of  the  court 
below  on  the  subject  of  damages. 

III.  The  respondent  appears  to  be  of  respectable  rank  in  life, 
and  of  sufficient  culture  to  qualify  her  for  teaching  in  public 
schools.  In  the  painful  trial  of  character  and  temper  of  the  scene 
which  culminated  in  the  assault,  in  her  action  and  demeanor  fol- 
lowing upon  it,  in  the  interview  intruded  upon  her  by  the  appel- 
lant, and  in  the  embarrassment  of  her  examination  on  the  trial, 
she  appears  to  have  acted  with  great  propriety,  free  from  all 
exaggeration  and  affectation.  She  appears  in  the  record  to  be  a 
person  who  would  feel  such  a  wrong  keenly.  She  was  entitled  to 
liberal  damages  for  her  terror  and  anxiety,  her  outraged  feeling 
and  insulted  virtue,  for  all  her  mental  humiliation  and  suffering. 
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We  cannot  say  that  the  damages  are  excessive.  We  might  have 
been  better  satisfied  with  a  verdict  for  less.  But  it  is  not  for  us, 
it  was  for  the  jury,  to  fix  the  amount.  And  they  are  not  so  large 
that  we  can  say  that  they  are  unreasonable.  Who  can  be  found 
to  say  that  such  an  amount  would  be  in  excess  of  compensation 
to  his  own  or  his  neighbor's  wife  or  sister  or  daughter?  Hewlett 
V.  Cruchley,  5  Taunt.  277.  We  cannot  say  that  it  is  to  the 
respondent. 

By  the  Court.  —  The  judgment  of  the  court  below  is  afHrmed. 


YORTON  V.  MILWAUKEE,  LAKE  SHORE  AND 
WESTERN  RAILWAY  COMPANY. 

Supreme  Courts  Wisconsin^  February^  1882, 

[Reported  in  54  Wis.  234.] 

RULES  AND  REGULATIONS  —  STOP-OVER  TICKET.  —  A  regulation  by  a 
railway  company  requiring  passengers  desiring  to  break  their  journey  to 
procure  a  stop-over  ticket  from  the  conductor,  and  present  same  to  the  con> 
ductor  of  train  on  which  journey  is  to  be  completed,  as  evidence  of  right  to 
be  carried  without  further  payment,  is  a  reasonable  regulation. 

MISTAKE  OF  CONDUCTOR  IN  GIVING  TICKET  — EJECTION  FROM 
TRAIN  BY  ANOTHER  CONDUCTOR  — RIGHT  TO  EJECT.  — Where 
a  passenger  desiring  a  stop-over  ticket  is  by  mistake  of  conductor  given  a 
trip  ticket,  which  on  presentation  to  another  conductor  is  refused  and  fare 
demanded,  and  for  refusal  to  pay  is  ejected  from  the  train,  such  ejection 
does  not  entitle  the  passenger  to  right  to  recover,  such  ejection  bein^ 
lawful  (i). 


I.  Among  other  actions  relating  to 
Assaults  Upon  and  Ejection  of  Pas- 
sengers, ETC.,  in  Wisconsin^  are  the 
following: 

Milwaukee  and  Mississippi  R.  R. 
Co.  V.  Finney  (i860),  10  Wis.  388 
(ejecting  plaintiff  from  train  before 
reaching  place  to  which  ticket  entitled 
him  to  be  carried:  measure  of  dam- 
ages held  to  be  such  sum  as  would 
compensate  him  for  his  actual  loss  in 
being  put  off  the  train,  but  not  vindic- 
tive damages  or  smart  money,  unless 
it  appeared  that  the  conductor's  act 
was  malicious  and  was  authorized  by 
the  railroad  company;  judgment  for 
plaintiff  for  $175  reversed). 


In  FiCK  V,  Chicago  and  North. 
WESTERN  R.  R.  Co.  (1887),  68  Wis. 
469,  it  appeared  that  a  ticket  agent  left 
another  employee  in  charge  of  the 
ticket  office,  who  failed  to  return  the 
proper  change  upon  the  sale  of  a 
ticket,  and,  upon  being  asked  for  the 
change  by  the  purchaser,  struck  and 
assaulted  the  latter.  Hfld^  that  the 
railroad  company  was  liable  for  such 
acts  of  its  employee.  Judgment  for 
plaintiff  for  $200  affirmed. 

WiGHTMAN  V.  Chicago  and  North- 
western R'y  Co.  (1888),  73  Wis.  169 
(verdict  for  $299. 54  damages  for  injury 
to  feelings  of  passenger  wrongfully 
ejected  from  a  train  and  for  abusive 
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Appeal  from  the  County  Court  of  Milwaukee  County. 

"Action  for  an  alleged  illegal  ejection  of  the  plaintiff  from  one 
of  defendant's  trains,  upon  which  he  was  riding  as  a  passenger. 
The  grounds  of  the  action  and  of  the  defense,  and  the  errors 
alleged  by  the  appellant,  will  sufficiently  appear  from  the  opinion. 
The  plaintiff  had  a  verdict  for  $i,ooo  damages;  a  new  trial  was 
refused ;  and  defendant  appealed  from  a  judgment  on  the  verdict.*' 
Judgment  reiiersed. 

COTTRILL,  Cary  &  HANSON,  for  appellant. 

E.  P.  Smith  and  Nath.  Pereles  &  Sons,  for  respondent. 

Cole,  Ch«  J.  —  It  is  an  admitted  fact  that  the  plaintiff  pur- 
chased a  ticket  at  Marion  for  transportation  over  the  defendant's 
road  to  Oshkosh,  and  took  the  train  at  the  former  place.  For 
the  purposes  of  this  appeal,  it  is  assumed  that  he  delivered  that 
ticket  to  the  first  conductor,  Sherman,  and  asked  for  a  stop-over 
ticket  at  Clintonville,  an  intermediate  station,  and  that  through 
the  fault  or  mistake  of  the  conductor  he  received  a  trip  or  train 
check  instead  of  a  stop-over  ticket,  which  he  asked  for,  and  which 
the  conductor  undertook  to  give  him.  It  may  further  be  assumed 
that  he  was  not  bound  to  read  the  check,  and  was  guilty  of  no 
negligence  in  not  reading  it  (though  it  would  certainly  have  noti- 
fied him  that  it  only  entitled  him  to  ride  on  that  train),  and  then 
calling  the  attention  of  the  conductor  to  the  mistake  he  had 
made. 


language  used  towards  him  by  con- 
ductor, not  excessive). 

Patry  v.  Chicago,  St.  Paul,  Min- 
neapolis AND  Omaha  R'y  Co.  (1890), 
77  Wis.  2x8  (ejection  of  plaintiff  and 
her  two  children  from  train  which  she 
boarded  by  mistake;  no  evidence  that 
conductor  acted  maliciously;  errone- 
ous charge  authorizing  punitory  dam- 
ages; judgment  for  plaintiff  for  $5,000 
reversed). 

On  second  trial  of  the  Patry  Case, 
plaintiff  recovered  $4,000  damages, 
from  which  judgment  defendant  ap- 
pealed. On  appeal  (82  Wis.  408), 
judgment  was  affirmed. 

Phettiplace  V,  Northern  Pacific 
R.  R.  Co.  (1893).  84  Wis.  412  (ejection 
from  train  for  refusal  to  pay  fare  de- 


manded; where  no  opportunity  to  get 
ticket  before  boarding  train;  extra 
fare  cannot  be  claimed,  put  off  train 
at  place  other  than  regular  stopping 
place;  railroad  company  liable;  judg- 
ment for  plaintiff  for  $300  affirmed). 

In  Stone,  Administratrix,  v,  Chi- 
cago, St.  Paul,  Minneapolis  and 
Omaha  R'y  Co.  (1894),  88  Wis.  98,  it 
was  held  that  the  conductor  of  a  freight 
train  prohibited  from  carrying  pas- 
sengers was  acting  within  scope  of 
authority  in  compelling  a  person  to  get 
off  a  moving  train,  and  the  railroad 
company  was  liable  for  the  injuries 
sustained  by  the  person  due  to  the 
forcible  ejection  from  the  train;  judg- 
ment for  $1,000  affirmed. 
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These  facts  being  assumed  in  the  plaintiff's  favor,  we  may 
further  assume  that  his  account  of  the  circumstances  attending  his 
ejection  from  the  train  is,  in  the  main,  correct.  He  says,  in  sub- 
stance, that  the  next  morning,  when  he  took  another  train  at 
Clintonville,  under  charge  of  another  conductor,  when  asked  for 
his  ticket,  he  presented  the  check  which  Sherman  had  given  him. 
The  second  conductor  properly  told  him  that  he  could  not  ride  on 
his  train  on  that  check ;  that  it  was  only  good  with  Sherman ;  and 
that  he  must  either  pay  his  fare  to  Oshkosh  or  leave  the  train. 
This  was  said  to  the  plaintiff  while  upon  the  cars  at  Clintonville, 
before  the  train  started,  and  while  he  had  ample  opportunity  to 
leave  the  train.  Indeed,  the  plaintiff  testified  that  this  same  con- 
versation was  repeated  before  the  train  started  from  Clintonville, 
the  conductor  all  the  time  telling  him  that  the  check  gave  him  no 
right  to  ride  on  his  train,  and  that  he  must  either  pay  his  fare  or 
leave  the  train,  while  he  asserted  his  right  to  go  on  that  train, 
because  he  had  once  paid  his  fare.  Thus  the  matter  stood  when 
the  train  left  Clintonville,  the  plaintiff  remaining  on  the  cars;  and, 
as  the  train  approached  the  next  station,  upon  his  fare  being 
again  demanded  by  the  conductor,  and  refused,  he  was  forcibly 
ejected  from  the  train  at  the  Bear  Creek  station,  more  than  six 
miles  from  Clintonville.  He  was  left  at  the  station  at  about  3 :  30 
o'clock  in  the  morning  on  the  28th  of  October;  the  depot  was 
closed,  and  he  was  unable  to  obtain  shelter;  he  was  exposed  to 
cold,  damp  winds,  contracted  a  violent  cold,  and  became  sick. 
This  exposure  and  sickness  resulting  from  being  ejected  from  the 
train  at  the  time  and  in  the  manner  he  was,  constituted  his 
principal  claim  for  damages. 

On  the  question  of  damages  the  learned  County  Court  charged 
the  jury  that,  if  they  found  the  facts  relating  to  the  purchase 
and  surrender  of  the  ticket  by  the  plaintiff,  and  his  expulsion 
from  the  train,  to  be  as  detailed  by  the  plaintiff's  witness,  then 
the  plaintiff  was  entitled  to  recover  full  compensatory  damages 
for  the  defendant's  acts;  that  in  assessing  such  damages  the 
plaintiff  was  entitled  to  recover  not  only  for  the  mere  pecuniary 
loss  and  expense,  loss  of  time,  and  inability  to  attend  to  his  busi- 
ness, directly  resulting  from  said  acts,  but  also  for  bodily  suffer- 
ing, mental  pain  and  disquietude,  and  the  sense  of  injury  and 
humiliation  felt  from  the  indignity  inflicted  in  being  so  unjustly 
expelled  from  the  cars ;  that  this  would  include  all  bodily  ailments, 
lameness,  suffering  and  fatigue  resulting  from  his  being  so  ejected. 
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or  from  the  exposure  to  the  weather  in  the  night;  that  in  con- 
sidering the  question  of  damages  the  jury  might  take  into  account 
the  manner  and  time  of  the  plaintiff  being  ejected  from  the  cars, 
the  situation  and  surroundings  of  the  place  where  he  was  so 
ejected,  and  all  circumstances  which  had  been  shown  going  to 
aggravate  the  injury,  and  assess  full  damages  therefor. 

This  is  the  substance  of  the  charge  on  the  question  of  damages, 
and  it  manifestly  goes  upon  the  hypothesis  that  the  plaintiff  had 
a  right  to  ride  upon  the  train  on  the  facts  detailed  by  him,  and 
that  his  expulsion  therefrom  was  unlawful.  In  this  view  we 
think  the  learned  County  Court  erred.  The  learned  counsel  for 
the  defendant  insists  that  no  claim  for  any  damages  whatever 
was  shown  or  established.  He  says  the  ticket  first  bought 
was  for  a  continuous  passage  from  Marion  to  Oshkosh,  and  that, 
as  the  plaintiff  voluntarily  left  the  train  at  Clintonville,  the  com- 
pany was  under  no  obligation  to  give  him  a  stop-over  check  or 
transport  him  on  another  train.  But  the  conductor,  Sherman, 
testified  that  he  was  accustomed  to  give  these  stop-over  checks 
when  requested  by  passengers,  and  he  was  doubtless  authorized 
to  give  them.  The  reason  why  he  did  not  give  one  to  the  plain- 
tiff when  he  took  up  his  through  ticket,  he  says,  was  because  the 
plaintiff  did  not  ask  for  one,  being  then  uncertain  whether  he 
would  stop  at  Clintonville  or  not;  consequently  he  gave  him  a 
trip  or  train  check  only.  This  was  Sherman's  understanding  in 
the  matter,  and  a  stop-over  check  was  not  given  because  it  was 
not  asked  for,  and  not  for  the  reason  that  it  was  unusual  to  give 
them.  Without  attempting  to  settle  the  conflict  in  the  testimony 
upon  this  point,  we  assume  that  a  stop-over  check  was  asked  for 
by  the  plaintiff  when  he  surrendered  his  ticket,  and  that  it  was 
the  conductor's  fault  that  he  did  not  receive  one.  Then  the 
question  arises.  Was  the  plaintiff  entitled  to  ride  on  a  subsequent 
train,  not  having  a  proper  stop-over  check,  or  was  the  second 
conductor  justified  under  the  circumstances  in  putting  him  off  the 
train  when  he  refused  to  pay  his  fare?  The  court  below  held 
that  a  rule  or  regulation  of  a  railway  company  requiring  passen- 
gers who  ride  upon  its  trains  to  procure  from  the  conductor,  or 
person  in  charge  of  the  train,  a  stop-over  check  if  they  desire  to 
stop  before  concluding  their  journey  or  before  reaching  the  point 
to  which  they  have  purchased  a  ticket,  is  a  reasonable  rule  and 
binding  on  passengers  riding  on  its  trains.  The  correctness 
of  this  proposition  is  hardly  debatable.     Now  it  is  practically 
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conceded  that  the  defendant  company  had  such  a  rule  or  regulation 
for  the  guidance  of  its  conductors.  If  it  had,  it  would  necessarily 
follow  that  it  was  the  clear  duty  of  the  second  conductor  to  obey 
and  enforce  the  rule  or  regulation.  Consequently  he  was  per- 
fectly justified  in  ejecting  the  plaintiff  from  his  train  when  plain- 
tiff had  no  proper  voucher,  produced  no  sufficient  evidence  of  his 
right  to  ride  there  and  refused  to  pay  fare,  and  he  himself  was 
ignorant  of  the  transaction  between  the  plaintiff  and  the  con- 
ductor Sherman.  It  seems  to  us  there  was  no  other  course  for  him 
to  pursue  under  the  rules  of  the  company,  for  he  was  certainly 
not  bound  to  take  the  plaintiff's  word  that  he  had  paid  his  fare, 
and  that  Sherman  had  made  a  mistake  in  not  giving  him  a  stop- 
over check. 

It  is  apparent  that  the  right  of  the  plaintiff  to  ride  on  the  train 
without  a  proper  voucher,  and  the  right  of  the  second  conductor 
to  eject  him  for  want  of  said  voucher,  were  inconsistent  rights, 
which  could  not  co-exist  at  the  same  time.  Therefore,  under  the 
rule  of  the  company,  the  second  conductor  was  clearly  authorized 
and  required  to  put  the  plaintiff  off  his  train  when  he  refused  to 
pay  fare,  using  no  more  violence  than  was  necessary  to  accomplish 
his  object ;  for  the  plaintiff  had  no  right  to  remain  on  the  train 
without  a  proper  voucher,  or  producing  some  evidence  showing 
he  was  entitled  to  carriage  on  that  train  without  paying  additional 
fare.  Suppose  the  plaintiff  had  received  from  Sherman,  when  he 
surrendered  his  ticket,  the  proper  stop-over  check,  but  had  lost  it 
before  the  subsequent  train ;  could  he  have  insisted  in  that  case 
upon  riding  on  a  train  with  another  conductor  without  paying 
fare?  It  seems  to  us  he  could  not.  It  would  be  the  duty  of  the 
second  conductor,  in  the  case  supposed,  on  his  refusing  to  pay 
fare,  to  eject  him  from  the  train  at  some  usual  stopping  place, 
using  no  unnecessary  force.  So,  here,  the  plaintiff  was  not 
entitled,  upon  anything  he  showed  the  second  conductor,  to  ride 
on  his  train.  That  conductor,  therefore,  had  the  lawful  right  to 
eject  him  from  it ;  nay,  he  was  bound  to  do  so,  in  obedience  to 
the  reasonable  rules  of  the  company  which  required  a  passenger 
to  obtain  from  his  conductor  a  stop-over  check  when  he  desired 
to  stop  before  reaching  the  place  to  which  he  had  purchased  a 
ticket ;  and  the  mistake  or  fault  of  the  conductor  in  not  giving 
him,  on  request,  such  a  check,  would  not  give  him  a  lawful  right 
to  ride  on  the  second  train  though  he  might  recover  damages 
against  the  company  for  the  wrongful  act  of  the  first  conductor. 
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Townsend  v.   N.  Y.  C.  &  H.  R.  R.  R.  Co.,   56  N.  Y.  295  (1); 
Chicago,  etc.,  R.  R.  Co.  v.  Griffin,  68  111.  499.  {2) 

The  case  of  Townsend  v.  Railroad,  supra,  is  quite  in  point  on 
the  question  we  are  considering.     There  the  plaintiff  purchased 
a  ticket  at  the  Sing  Sing  station  for  Rhinebeck,  but  took  a  train 
going  no  further  north  than  Poughkeepsie.     The  conductor  on 
the  train  called   for  tickets,  and  the  plaintiff  handed   him  his 
ticket,  receiving  back  no  check  or  other  evidence  showing  a  right 
to  a  passage  on  any  other  train  of  the  defendant ;  nor  did  the 
plaintiff  ask  for  a  return  of  his  ticket,  or  for  any  such  evidence. 
He  left  the  train  at  Poughkeepsie,  where  it  stopped,  and  waited 
until  another  train  arrived   from    New  York  going  to   Albany, 
which  he  took.     After  the  train  started,  "the  conductor  called 
upon  him  for  his  ticket,  in  reply  to  which  the  plaintiff  told  him 
that  he  had  purchased  a  ticket  from  Sing  Sing  to  Rhinebeck, 
which  the  conductor  of  the  other  train  had  not  given  back  to  him. 
Some  of  the  passengers  told  the  conductor  that  the  plaintiff  had 
such  a  ticket.     The  conductor  told  the  plaintiff  that  it  was  his 
duty,  in  case  he  had  no  ticket,  to  collect  the  fare,  and  that  the 
other  conductor  would  make  it  right  with  him.     The  plaintiff 
refused  to  pay  fare,  and  the  conductor  told  him  he  must  leave  the 
train.     This  the  plaintiff  refused  to  do,  insisting  upon  his  right  to 
a  passage  to  Rhinebeck  upon  the  ticket  which  the  conductor  of 
the  other  train  had  taken.     Upon  the  arrival  of  the  train   at 
Staatsburg,  a  regular  station,  the  plaintiff,  still  refusing  to  pay 
fare  or  to  leave  the  train  upon  request,  was  taken  hold  of,  and 
such  force  used  as  was  necessary  to  overcome  his  resistance,  and 
ejected  from  the  car."     The  court  held  that  he  was  lawfully  put 
off  the  train,  notwithstanding  the  wrongful  act  of  the  previous 
conductor  in  taking  his  ticket.    The  case  is  well  considered,  and 
the  opinion  of  Judge  Grover  is  very  instructive.     Substantially 
the  same  doctrine  as  to  the  rights  and  duties  of  passengers  and 
carriers  is  laid  down  in  Shelton  v.  Railway  Co.,  29  Ohio  St.  214; 
Downs  V.  Railroad  Co.  36  Conn.  287  (3);  and  McClure  v.  Railroad 
Co.,  34  Md.  532.     The  cases  of  Toledo,  W.  &  W.  Railway  Co.  v. 
McDonough,    53  Ind.   289;  Burnham  v.   Railway  Co.,  63   Me. 
298(4);  Palmer  v.  Railroad,  3  Rich.   (S.  C.)  580;  Hamilton  v, 

1.  Reported   in  this    volume,    page         3.  Reported,  in  abstract,  page  104, 
531,  anU.  ante. 

2.  Reported,  in  abstract,  page  171,         4.  Reported,  in  abstract,   page  339, 
ante.  ante. 


684  American  Negligence  Cases. 

Railroad  Co.,  53  N.  Y.  25;  and  English  v.  Canal  Co.,  66  N.  Y. 
454,  are  clearly  distinguishable  from  the  case  before  us. 

Putting  the  plaintiff  off  the  train,  then,  at  Bear  Creek  station 
was  not  an  unlawful  act.  It  was  what  the  second  conductor  was 
bound  to  do  in  the  discharge  of  his  duty  to  the  company.  It  is 
true,  as  a  consequence  of  being  ejected  at  that  place,  at  that  time, 
in  the  night,  he  contracted  a  violent  cold  and  became  sick.  But 
this  exposure  he  really  brought  upon  himself  by  his  own  conduct. 
Why,  then,  should  he  complain  about  it?  He  was  distinctly  told 
at  Clintonville  that  he  could  not  ride  on  the  train  unless  he  paid 
his  fare.  He  had  an  ample  opportunity  to  leave  the  train  at  that 
place.  But  he  persistently  refused  either  to  leave  the  train  or  pay 
his  fare,  preferring  to  take  his  chances  upon  being  put  off  at  some 
subsequent  station.  He  was  told  by  the  conductor  that  he  would 
be  put  off  at  the  next  station  unless  he  paid  his  fare.  He  might 
not  have  been  familiar  with  the  surroundings  at  Bear  Creek  sta- 
tion, but  he  certainly  knew  he  would  be  put  off,  probably  in  the 
night-time.  The  weather  was  cold,  and  he  was  liable  to  be  exposed 
on  leaving  the  train.  All  these  things  he  knew  or  should  have 
known,  but  he  chose  to  remain  on  the  train  and  abide  the  conse- 
quences. Under  the  circumstances  he  ought  not  to  recover  dam- 
ages for  any  exposure  or  sickness  which  he  brought  upon  himself 
by  his  own  foolish  and  per\'erse  conduct.  For,  as  we  have  said, 
he  was  not  entitled  to  a  passage  on  that  train,  and  was  rightfully 
removed  therefrom.  We  are  not  called  upon,  on  this  appeal,  to 
determine  definitely  what  damages  the  plaintiff  is  entitled  to 
recover  for  the  wrongful  act  of  the  first  conductor.  It  will  be 
in  time  to  consider  that  question  when  it  shall  properly  arise. 
We  now  only  intend  to  decide  that  the  charge  of  the  County  Court 
before  referred  to,  which  directed  the  jury,  in  the  event  they 
found  in  favor  of  the  plaintiff,  that  they  should  assess  damages 
for  injuries  arising  from  sickness,  exposure  or  bodily  suffering 
which  resulted  from  his  being  justly  expelled  from  the  train  at 
Bear  Creek  station,  was  erroneous.  For  the  reasons  given,  the 
plaintiff  was  not  entitled  to  recover  any  damages  on  that  ground. 
The  other  exceptions  taken  to  instructions  given,  or  refusals  to 
give  instructions,  need  not  be  considered. 

By  the  Court. — The  judgment   of    the  County   Court  is 
reversed,  and  a  new  trial  ordered. 
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MISTAKE  OF  STATION  AGENT  —  EJECTION  FROM 
FREIGHT  TRAIN  —  DAMAGES.  —  In  an  action  to  recover  dam- 
ages for  being  ejected  from  a  train  plaintiff  recovered  judgment  for 
$350,  from  which  defendant  appealed.  The  Supreme  Court  (per 
Cassoday,  Ch.  J.)  said:  **  There  is  evidence  tending  to  prove  that 
at  the  time  mentioned  the  plaintiff  was  at  Sanborn,  a  station  on  the 
defendant's  railway;  that  he  was  desirous  of  going  to  his  home  at 
Ashland,  about  twenty  miles  distant,  where  his  wife  was  then  sick; 
that  to  go  there  by  railway  it  was  necessary  for  him  to  go  on  the 
defendant's  road  to  Marengo,  a  station  on  that  road,  about  five  miles 
east  of  Sanborn,  where  that  railway  made  connection  with  the  Wis- 
consin Central ;  that  he  told  the  station  agent  at  Sanborn  that  his 
wife  was  sick,  and  he  wanted  to  go  to  Marengo  on  the  first  train, 
whether  freight  or  passenger;  that  the  agent  sold  him  a  first-class 
ticket  to  Marengo;  that  about  that  time  the  freight  train  on  its  way 
to  Marengo  came  into  the  station;  that  the  plaintifl  then  asked  the 
station  agent  if  that  was  the  train  he  should  go  on,  and  that  the 
agent  answered  that  it  was ;  that  there  was  a  caboose  on  that  train, 
with  seats  on  the  side;  that  the  conductor  came  out  of  it,  and  the 
station  agent  told  him  that  the  plaintiff  wanted  to  go  to  Marengo 
on  that  train,  and  he  told  the  plaintiff  it  was  all  right;  that  the  train 
started,  and,  after  going  about  a  mile  and  a  half,  the  conductor 
came  to  the  plaintiff  for  his  fare;  chat  the  plaintiff  handed  to  him 
the  ticket  so  purchased,  but  that  he  refused  to  take  it,  and  demanded 
the  fare  in  money;  that  the  plaintiff  refused  to  pay  in  money,  and 
insisted  on  the  conductor  taking  the  ticket;  that  the  conductor  then 
put  him  off  the  train,  and  in  getting  off  he  fell  down  the  bank  and 
was  injured;  that  he  was  compelled  to  walk  to  Marengo;  that  he 
missed  the  Central  train,  and  was  compelled  to  walk  to  Ashland; 
that  the  freight  trains  on  the  defendant's  railway  usually  carried  pas- 
sengers at  that  time,  and  the  defendant  sold  tickets  for  its  regular 
freight  trains;  that  the  plaintiff  subsequently  ascertained  that  the 
ticket  was  dated  Monday,  April  17th,  instead  of  Saturday,  April  15th. 
The  evidence  is  undisputed  that  the  plaintiff  bought  the  ticket,  got 
upon  the  train,  and  that  the  conductor  refused  to  accept  the  ticket, 
and  put  the  plaintiff  off  the  train  because  he  would  not  pay  in  cash 
as  indicated;  but  as  to  the  other  facts  stated  there  is  a  conflict  in 
the  evidence.  We  must  hold  that  there  is  evidence  sufficient  to  sup- 
port the  verdict.  Lucas  v,  M.  &  St.  P.  R.  Co.,  33  Wis.  41.  There 
was  no  error  in  charging  the  jury  to  the  effect  that,  if  the  facts  men- 
tioned were  true,  then  the  defendant  was  liable  in  damages  to  the 
plaintiff. 

**  We  do  not  think  there  was  any  error  in  charging  the  jury  to  the 
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effect  that  it  was  ordinarily  the  duty  of  passengers  to  make  due 
inquiries  of  the  proper  railway  authorities  as  to  whether  a  given  train 
stops  at  the  station  where  they  desire  to  go,  and  that  trainmen 
should  use  diligence  in  warning  passengers  not  to  board  or  remain 
upon  a  wrong  train. 

**  We  do  not  think  it  was  error  for  the  court  to  charge  the  jury 
that  **  when  a  railroad  company  ordinarily  carries  passengers  upon 
its  freight  trains,  if  a  passenger  in  good  faith  boards  such  a  train, 
and  is  not  informed  to  the  contrary  before  the  train  leaves,  he 
becomes  a  passenger,  and  is  entitled  to  ride  to  the  first  station,  if 
there  is  nothing  in  the  situation  or  condition  of  the  train  by  which 
he  might  infer  that  it  did  not  carry  passengers."  There  is  certainly 
evidence  tending  to  prove  that  the  defendant  was  in  the  habit  of 
selling  tickets  for  regular  freight  trains. 

**  We  do  not  think  the  jury  were  misled  by  the  portion  of  the 
charge  which  reads:  '  Under  our  law,  a  conductor  cannot  put  a  pas- 
senger off  his  train  except  at  the  usual  stopping  places,  or  near  a 
dwelling  house.'  True,  as  contended,  the  statute  authorized  the 
conductor  to  eject  a  passenger  refusing  to  pay  his  fare  '  at  any  usual 
stopping  place,  or  near  any  dwelling  house.'  R.  S.  sec.  1818;  Phet- 
tiplace  V.  N.  P.  R.  Co.,  84  Wis.  412.  But  this  statute,  by  necessary 
implication,  prohibits  the  forcible  ejection  of  such  passenger  at  other 
places.  Patry  v,  C,  St.  P.,  M.  &  O.  R.  R.  Co.,  77  Wis.  218." 
Judgment  affirmed.  Supreme  Courts  Wisconsin^  August  Term^  1^95- 
BOEHM  V.  DULUTH,  SOUTH  SHORE  AND  ATLANTIC  R'Y  CO., 
91  Wis.  592. 

CARPENTER    v.  WASHINGTON   AND    GEORGE- 
TOWN RAILROAD  COMPANY. 

Supreme  Courts  United  States,  May^  i88j. 
[Reported  in  121  U.  S.  474.] 

EJECTION  FROM  STREET  CAR  —  MISTAKE  AS  TO  TRANSFER  TICKET 
—  INSTRUCTION. —  Where  the  instruction  charged  the  jury  that  if  the 
transfer  agent  handed  a  wrong  ticket  to  plaintiff  by  mistake  and  be  was 
forcibly  ejected  from  a  street  car  on  refusal  to  pay  fare  after  conductor 
declined  to  accept  ticket,  the  railway  company  would  be  liable,  and  the 
verdict  of  the  jury  was  for  defendant  company:  Held^  that  such  an 
instruction  was  favorable  to  plaintiff,  and  that  the  verdict  showed  that 
plaintiff  was  in  fault  as  to  the  transfer  ticket,  and  judgment  would  not  be 
disturbed. 

In  ERROR  to  the  Supreme  Court,  District  of  Columbia.  The 
facts  appear  in  the  opinion.    Judgment  for  defendant  affirmed. 
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C.  C.  Cole  and  W.  L.  Cole,  for  plaintiff  in  error. 

Enoch   Totten  and  W.  D.  Davidge,  for  defendant  in  error. 

Mr.  Jastice  Miller •  —  This  is  a  writ  of  error  to  the  Supreme 
Court  of  the  District  of  Columbia.  The  defendant  in  error,  the 
Washington  and  Georgetown  Railroad  Company,  is  a  street  rail- 
road company  doing  business  in  the  city  of  Washington,  its  road 
having  two  branches,  crossing  each  other  at  right  angles  at  the 
intersection  of  Pennsylvania  avenue  and  Seventh  street.  Passen- 
gers who  had  paid  their  fare  on  either  branch  of  the  road,  upon 
arriving  at  this  crossing,  were  entitled  to  receive  a  transfer  ticket 
which  permitted  them,  without  further  payment,  to  take  the 
other  branch  in  the  continuance  of  their  journey. 

The  plaintiff  in  error,  James  N.  Carpenter,  who  was  also  the 
plaintiff  below,  who  testified  to  taking  his  passage  on  the  Seventh 
street  branch  of  this  road,  got  off  at  this  crossing,  received  a 
ticket  from  the  agent,  who  was  stationed  at  that  point  for  the 
purpose  of  delivering  transfer  tickets  to  passengers  who  wished 
to  change  cars,  and  took  his  seat  in  a  car  on  the  Pennsylvania 
avenue  branch,  going  east  toward  the  capitol.  When  the  con- 
ductor of  the  car  came  around  to  collect  tickets,  it  was  found  that 
Carpenter  had  a  transfer  ticket  which  was  intended  for  use  on  the 
Seventh  street  branch  and  not  on  Pennsylvaina  avenue.  The 
conductor  refused  to  accept  this  ticket,  and  demanded  of  Car- 
penter the  usual  fare  charged  for  riding  on  that  road.  After  some 
altercation.  Carpenter  peremptorily  refusing  to  pay  the  fare 
demanded  or  get  off  when  requested  so  to  do,  the  car  was  stopped 
and  the  conductor  and  driver  put  him  off  forcibly.  He  then 
brought  suit  against  the  company.  Upon  a  trial  before  a  jury,  a 
verdict  was  rendered  for  the  defendant,  and  the  judgment  on  this 
verdict,  on  appeal  to  the  Supreme  Court  of  the  District  in  bank, 
was  affirmed. 

The  entire  testimony  is  embodied  in  a  bill  of  exceptions,  and 
no  question  arises  on  the  admission  or  rejection  of  evidence,  nor 
is  there  much  contradiction  in  it,  except  that  there  may  be  some 
little  difference  between  the  statement  of  the  plaintiff  as  to  the 
degree  of  force  used  to  put  him  off  the  car  and  that  of  the  con- 
ductor and  driver  on  the  same  subject. 

There  were,  however,  some  exceptions  taken  to  the  charge  of 
the  court,  as  well  as  to  the  refusal  to  give  instructions  prayed  for 
by  plaintiff.  We  think,  however,  that  the  charge  given  by  the 
court  stia  spontey  when  taken  in  connection  with  the  verdict  of  the 
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jury,  contains  all  that  need  be  considered.  That  charge  is 
embodied  in  the  fifth  bill  of  exceptions,  and  is  as  follows : 

'*And  thereupon  the  court  instructed  the  jury  that  if  they 
believed  from  the  evidence  that  the  agents  of  the  defendant  had 
made  a  mistake  in  giving  to  the  plaintiff  a  transfer  ticket,  and 
instead  of  giving  him  a  Pennsylvania  avenue  transfer  had  given 
him  a  Seventh  street  transfer,  that  the  plaintiff  was  entitled  to 
recover,  and  that  in  assessing  the  damages  the  plaintiff  was 
entitled  to  have  reasonable  damages,  compensatory  for  the  treat- 
ment which  he  had  received,  and  that  the  defendant  company 
was  bound  to  see  to  it  that  the  plaintiff  was  provided  with  a 
proper  transfer,  and  that  if  the  mistake  had  been  made  the 
responsibility  therefor  rested  upon  the  company  and  not  upon  the 
plaintiff. 

**  And  the  court  further  instructed  the  jury  that  if,  upon  the 
other  hand,  they  believed  that  the  conduct  of  the  agents  of  the 
company  was  wanton  and  malicious,  and  that  they  had  purposely 
given  him  the  wrong  transfer,  and  that  they  had  maliciously  and 
wantonly  ejected  him  from  the  car  because  of  personal  dislike  or 
animosity,  that  then  the  plaintiff  was  entitled  to  recover,  and  in 
assessing  damages,  in  that  view  of  the  case,  the  plaintiff  was 
entitled  to  recover  not  only  compensatory  but  vindictive  dam- 
ages ;  and  to  this  latter  branch  of  the  instruction  the  defendant, 
by  its  counsel,  then  and  there  objected,  and  the  objection  was 
overruled  and  an  exception  was  duly  noted. 

"The  court  thereupon  further  instructed  the  jury  that  if  the 
jury  were  satisfied  from  the  evidence  that  the  plaintiff  did  not 
get  off  from  the  Seventh  street  car,  as  related  by  him,  but  that 
he  came  from  the  west-bound  avenue  car,  with  the  passengers 
from  that  car,  and  presented  himself,  with  those  passengers,  to 
the  transfer  agent  of  the  defendant,  and  that  the  plaintiff  received 
the  Seventh  street  transfer  without  objection  or  remark,  and 
undertook  to  ride  upon  it  on  a  Pennsylvania  avenue  car,  that  the 
defendant  was  entitled  to  a  verdict." 

This  whole  charge,  it  seems  to  us,  was  eminently  favorable  to 
the  plaintiff.  The  first  point  made  in  it  was  that  if  the  jury 
believed  from  the  evidence  that  the  agent  of  the  defendant  had 
made  a  mistake  in  giving  to  the  plaintiff  a  Seventh  street  instead 
of  a  Pennsylvania  avenue  transfer  ticket,  that  then  the  plaintiff 
was  entitled  to  recover.  It  is  obvious  from  the  verdict  of  the 
jury,  which  was  against  the  plaintiff,  that  they  did  not  believe 
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that  the  agents  of  the  defendant  company  at  the  crossing  were 
responsible  for  the  mistake  that  had  been  made  there ;  because  in 
the  same  connection  the  court  instructed  the  jury  that  if  they 
were  satisfied  from  the  evidence  that  the  plaintiff  did  not  get  off 
from  the  Seventh  street  car,  as  related  by  him,  but  that  he  came 
from  the  west-bound  avenue  car,  with  the  passengers  from  that 
car,  and  presented  himself,  with  those  passengers,  to  the  transfer 
agent  of  the  defendant,  and  that  the  plaintiff  received  the  Seventh 
street  transfer  without  objection  or  remark,  and  undertook  to 
ride  upon  it  on  a  Pennsylvania  avenue  car,  that  the  defendant  was 
entitled  to  a  verdict. 

Taking  these  two  charges  together,  in  connection  with  the 
testimony,  it  is  evident  that  the  jury  founded  their  verdict  upon 
the  hypothesis  contained  in  the  latter;  namely,  that  either  he 
did  not  get  off  from  the  Seventh  avenue  car,  but  came  from  the 
west-bound  avenue  car,  or  that  he  came  with  the  passengers  from 
that  car  and  presented  himself  with  them  to  the  agent  of  the 
defendant  in  a  way  to  lead  him  to  believe  that  he  came  from  the 
avenue  car  and  desired  to  proceed  on  the  Seventh  street  car,  which 
was  confirmed  by  his  taking  without  objection  or  remark  the 
Seventh  street  car  transfer  ticket.  The  testimony  also  showed 
that  Carpenter  had  traveled  a  great  deal  on  the  cars  of  the  defend- 
ant corporation,  was  familiar  with  the  manner  of  transferring  pas- 
sengers, and  must  have  known  the  character  of  the  ticket  which 
was  handed  to  him  if  he  had  paid  any  attention  to  it  whatever. 

The  remaining  portion  of  the  charge  was  also  favorable  to  the 
plaintiff;  that  if  the  jury  believed  that  the  conduct  of  the  agents 
of  the  company  was  wanton  and  malicious,  and  that  they  had 
purposely  given  him  the  wrong  transfer,  and  that  they  had  wan- 
tonly and  maliciously  ejected  him  from  the  car,  then  the  plaintiff 
was  entitled  to  recover,  and  in  assessing  damages  he  was  entitled 
not  only  to  compensatory  but  to  vindictive  damages. 

Taking  the  testimony,  which  is  all  set  forth  in  the  record  and 
is  but  little  controverted,  together  with  the  charge  of  the  judge, 
we  think  it  perfectly  clear  that  the  jury  found  a  verdict  for  the 
defendant  on  the  ground  that  the  plaintiff  himself  was  mainly  in 
fault  in  regard  to  the  mistake  in  the  transfer  ticket,  and  that  no 
unnecessary  force  or  violence  was  used  in  ejecting  him  from  the 
car.  This  renders  a  further  consideration  of  the  case  unnecessary, 
and  the  judgment  of  the  Supreme  Court  of  the  District  of 
Columbia  is  affirmed. 

Vol.  VIII  — 44 
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NEW  YORK,  LAKE   ERIE  AND  WESTERN  RAIL- 
ROAD COMPANY  V.  WINTER'S  ADMINISTRATOR. 

Supreme  Courts  United  States y  October  Term^  iSpi. 
[Reported  in  143  U.  S.  60.J 

In  an  action  to  recover  damages  for  forcible  ejection  from  a  train  it  appeared 
that  the  passenger  purchased  a  ticket  which  the  ticket  agent  informed  him 
would  permit  him  to  stop  over  at  a  specified  place  by  **  speaking  to  the 
conductor."  The  conductor  of  the  train  punched  his  ticket,  intimating  that 
it  would  be  all  right  when  he  boarded  another  train  to  complete  his  jour- 
ney. The  conductor  of  the  train  on  which  he  desired  to  complete  his  jour- 
ney refused  to  accept  the  ticket  offered  and  demanded  fare.  The  passen- 
ger refused  to  pay  unless  a  receipt  was  given  him,  but  the  conductor  refused 
to  give  such  receipt,  and  the  train  was  stopped,  in  the  middle  of  the  night, 
at  a  small  station,  and  the  conductor  with  the  aid  of  other  employees  forci- 
bly ejected  the  passenger  who  sustained  severe  injuries.  Subsequently 
the  passenger  offered  to  pay  the  extra  fare  if  he  were  permitted  to  re-enter 
the  train,  but  this  request  was  refused  in  offensive  language,  ffeld^  that  the 
railroad  company  was  liable  for  the  act  of  its  conductor  in  forcibly  ejecting 
the  passenger  from  the  train.  Heid^  also^  that  a  passenger  rightfully  on  a 
train  may  offer  resistance  to  being  ejected  therefrom. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts.  The  facts  appear  in  the  opinion.  Judg- 
ment for  plaintiff  affirmed, 

Seth  Thomas  and  Calvin  P.  Sampson,  for  plaintiff  in  error. 

Lewis  S.  Dadnay  and  Clifford  Brigham,  for  defendant  in 
error. 

Mr.  Justice  Lamar,  —  This  was  an  action  by  David  T. 
Winter,  a  citizen  of  Massachusetts,  against  the  New  York,  Lake 
Erie  and  Western  Railroad  Company,  a  New  York  corporation, 
to  recover  damages  for  having  been  put  off  the  defendant's  train 
while  a  passenger  thereon  between  Binghamton  and  Salamanca, 
New  York.  It  was  commenced  in  a  State  court  of  Massachusetts, 
and  was  afterwards,  upon  the  application  of  the  defendant, 
removed  into  the  proper  federal  court,  on  the  grounds  of  diverse 
citizenship  and  of  local  prejudice  and  influence.  Several  other 
railroad  companies  that  were  supposed  to  have  property  or  funds 
in  their  hands  belonging  to  the  principal  defendant  were  made 
parties  defendant,  as  trustees  or  garnishees. 

The  declaration  contained  two  counts.  In  the  first  it  was 
alleged  that  on  February  13,  1882,  the  plaintiff,  being  the  owner 
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of  an  unlimited  first-class  ticket  entitling  him  to  carriage  on  the 
defendant's  road  from  Binghamton  to  Salamanca,  took  passage 
on  the  defendant's  train  at  the  former  place  to  be  carried  to  the 
latter;  that  between  Binghamton  and  Olean  (a  station  on  the 
road  between  Binghamton  and  Salamanca)  the  defendant's  agent 
in  charge  of  the  train  punched  his  ticket,  at  his  request,  so  that 
he  was  entitled  to  *'stop  over  "  at  Olean,  and  returned  it  to  him; 
that  he  did  stop  over  at  Olean,  and  the  next  day  took  a  train  on 
defendant's  road  to  go  to  Salamanca,  on  the  aforesaid  ticket;  that 
the  defendant's  agent  in  charge  of  the  last  named  train  refused  to 
accept  his  ticket,  but  demanded  payment  of  a  cash  fare  from 
Olean  to  Salamanca,  and,  upon  his  refusal  to  pay  the  same,  forci- 
bly ejected  him  from  the  car  in  which  he  was  riding  and  removed 
him  from  the  train,  whereby  his  finger  was  broken  and  other 
severe  and  painful  injuries  were  sustained ;  that  his  luggage  and 
apparel  were  taken  away  on  the  train,'  and  he  was  thereby 
deprived  of  certain  valuable  papers,  and  the  place  where  he  was 
ejected  from  the  train  was  a  great  distance  from  any  public  house ; 
and  that  it  was  at  a  very  late  hour  of  the  night,  and  the  weather 
was  very  cold  and  inclement ;  all  of  which  occasioned  him  great 
bodily  and  mental  suffering. 

The  second  count  alleged  that  the  defendant,  by  its  agents  and 
servants,  made  an  assault  upon  the  plaintiff  and  ejected  him  from 
the  cars  in  which  he  was  lawfully  traveling,  and  did  him  serious 
injury  and  subjected  him  to  great  personal  indignity. 

The  defendant  answered  with  a  general  denial,  and  further 
alleged  that  when  its  conductor  applied  to  the  plaintiff  for  his 
ticket,  after  leaving  Olean,  the  plaintiff  presented  a  ticket  which 
had  been  canceled  to  Salamanca,  whereupon  the  conductor  told 
him  that  such  ticket  was  not  good  to  Salamanca,  and  that  the 
rule  of  the  road  would  not  allow  him  to,  and  he  could  not,  accept 
it,  although  it  would  be  good  beyond  Salamanca,  and  that  he 
must  pay  full  fare  to  that  point,  which  the  plaintiff  refused  to  do, 
saying  to  the  conductor  to  put  him  off,  if  he  dared  to  do  so ;  that 
the  conductor  told  him  he  should  be  obliged  to  stop  the  train  at 
the  next  station  and  put  him  off;  and  that,  the  plaintiff  still 
refusing  to  pay  his  fare  when  the  next  station  was  reached,  the 
conductor  stopped  the  train  and  put  him  off,  using  no  more  force 
than  was  necessary  and  proper. 

It  was  further  alleged  that  the  plaintiff  had  no  lawful  right  to 
be  transported  over  the  road  to  Salamanca,  and  was  traveling  on 
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defendant's  cars  in  violation  of  a  uniform  rule  of  the  road  which 
was  explained  to  him  before  he  was  put  off,  and  without  any  law- 
ful right  whatever,  and  that  if  he  sustained  any  injuries,  of  any 
kind,  it  was  due  solely  to  his  own  wrong. 

The  garnishees  answered  separately,  and,  with  the  exception 
of  the  Fitchburg  road,  each  averred  that  it  had  no  property  or 
funds  whatever  in  its  hands  belonging  to  the  principal  defendant. 
The  latter  company,  in  its  answer,  admitted  having  several  thou- 
sand dollars  in  money  belonging  to  the  principal  defendant. 

Upon  the  issues  thus  made  up  the  case  went  to  trial  in  the 
State  court,  resulting  in  a  verdict  in  favor  of  the  plaintiff  for  over 
$6,coo,  which,  upon  motion  of  the  defendant,  was  set  aside  by 
the  court.  Soon  afterwards  the  cause  was  removed  into  the 
federal  court,  as  before  stated.  Upon  a  trial  in  that  court,  the 
jury  returned  a  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant  for  $io,coo,  and  judgment  having  been  entered 
upon  the  verdict  for  that  amount,  this  writ  was  sued  out.  Since 
the  cause  was  docketed  in  this  court,  the  plaintiff  has  died,  and 
his  administrator  is  now  representing  his  estate.  As  shown  by 
the  bill  of  exceptions,  the  plaintiff,  on  the  trial,  to  sustain  the 
issues  on  his  part,  gave  evidence  to  the  following  effect:  On  the 
morning  of  February  13,  1882,  the  plaintiff,  a  resident  of  Pea- 
body,  Massachusetts,  purchased  an  unlimited  coupon  ticket  at 
the  ticket  office  of  the  Fitchburg  Railroad  Company  in  Boston, 
from  that  city  to  Chicago,  one  of  its  coupons  being  for  travel  over 
the  defendant's  road  from  Binghamton  to  Salamanca,  New  York, 
at  the  same  time  telling  the  ticket  agent  that  he  wanted  to  buy 
a  ticket  which  would  enable  him  to  stop  off  at  Olean,  New  York, 
a  town  between  Binghamton  and  Salamanca.  The  agent  informed 
him  that  such  ticket  would  cost  him  about  $3  more  than  an 
unlimited  ticket  good  for  one  continuous  passage  over  the  same 
route,  but  it  would  allow  him  to  stop  over  at  Olean,  as  he  had 
expressed  his  desire  to  do,  by  ** speaking  to  the  conductor." 

Plaintiff  took  the  ticket  and  started  on  his  journey.  When  he 
reached  Binghamton  three  of  the  lower  coupons  had  been  given 
up,  the  next  one  being  that  for  travel  between  Binghamton  and 
Salamanca.  After  leaving  Hornellsville,  a  station  on  the  defend- 
ant's road  between  the  last  named  two  places,  the  plaintiff  said  to 
the  conductor,  as  he  came  through  the  car  to  take  up  tickets,  that 
he  desired  to  stop  off  at  Olean,  at  the  same  time  asking  him  if 
they  would  make  connection  at  that  point  with  a  train  running 
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south  on  another  road  to  a  town  called  Portville,  where  he  wished 
to  go  for  a  short  time  on  business.  The  conductor  replied  to 
him  that  that  train  would  wait  for  them  if  they  were  late  at  Olean, 
and  further  said,  *  *  I  will  fix  you  all  right. "  The  conductor  punched 
his  ticket  and  returned  it  to  him.  Reaching  Olean  the  plaintiff 
got  off  the  train,  made  his  journey  to  Portville,  returned  to  Olean 
and  took  passage  on  the  next  west-bound  train  over  the  defend- 
ant's road,  to  complete  his  journey  to  Chicago.  When  the  con- 
ductor came  for  his  ticket  the  plaintiff  handed  the  ticket,  attached 
to  which  was  the  punched  coupon  from  Binghamton  to  Salamanca. 
The  conductor  looked  at  it  a  minute  and  threw  it  back  to  him, 
remarking  that  it  was  "No  good,"  and  that  he  would  have  to  pay 
his  fare  from  Olean  to  Salamanca.  After  some  wrangling  over 
the  matter,  the  plaintiff  still  refusing  to  pay  the  extra  fare 
demanded  unless  the  conductor  would  give  him  a  written  receipt 
therefor,  and  the  conductor  refusing  to  give  such  receipt,  the  latter 
stopped  the  train  at  a  small  station  called  Allegheny  station, 
about  the  middle  of  the  night,  and,  with  the  assistance  of  the 
brakeman  and  other  employees  of  the  road  on  the  train,  forcibly 
ejected  the  plaintiff  from  the  train,  using  much  more  violence  and 
force  than  was  necessary  and  proper  for  such  purpose,  so  that  the 
plaintiff  was  severely  injured  in  his  left  arm  and  wrist,  from  which 
injury  he  has  suffered  great  pain  and  anguish,  and  has  received 
medical  treatement.  Upon  reaching  the  platform  the  plaintiff, 
seeing  that  the  night  was  very  dark  and  the  weather  very  cold, 
offered  to  pay  the  extra  fare  on  to  Salamanca  if  the  conductor 
would  allow  him  to  re-enter  the  train ;  but  this  the  conductor 
refused  to  let  him  do,  and  in  doing  so  used  offensive  and  unseemly 
language.  Part  of  the  plaintiff's  baggage,  containing  some 
clothes,  was  left  on  the  train  and  was  never  returned  to  him. 

He  spent  the  night  at  Allegheny  station,  and  on  the  following 
morning  hired  a  carriage  and  drove  back  to  Olean,  where  he  again 
took  a  west-bound  train  on  the  defendant's  road,  and  presented 
to  the  conductor  the  same  ticket  and  coupon  that  had  been 
refused  the  night  before  by  the  other  conductor,  and  it  was 
received  without  any  question  whatever  as  to  its  validity,  and  he 
continued  on  his  journey.  On  cross-examination  plaintiff  testified 
that  he  did  not  ask  the  conductor  before  reaching  Olean  for  a 
stop-over  check,  and  that  nothing  was  said  about  such  thing  by 
the  conductor;  and  on  being  recalled  by  his  own  counsel  he  stated 
that  the  agent  in  Boston  said  nothing  about  a  stop-over  check. 
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The  plaintiff  also  introduced  evidence  tending  to  prove  that  it 
was  the  duty  of  the  conductor,  under  a  custom  in  relation  to 
railroad  matters,  to  give  the  plaintiff  a  stop-over  check  at  Olean, 
without  plaintiff  asking  for  it,  after  the  latter  had  stated  that  he 
desired  to  stop  over  at  that  place ;  and  that  the  only  difference 
between  the  form  of  a  limited  ticket,  which  was  good  only  for  a 
continuous  passage,  and  an  unlimited  one,  such  as  he  had 
bought,  giving  stop-over  privileges,  was,  that  in  the  limited 
ticket  the  agent  selling  would  punch  out  the  year,  month  and 
day  it  was  sold,  in  the  margin  of  the  ticket,  and  punch  each  of 
the  coupons  with  an  L.,  whereas  the  unlimited  ticket  would  not 
be  punched  at  all  by  the  agent  selling  it. 

The  evidence  introduced  by  the  defendant  tended  to  contradict 
some  statements  made  by  the  plaintiff  with  respect  to  the  con- 
versation ha^  with  the  agent  who  sold  him  the  ticket,  and  also  as 
to  the  occurrences  and  conversations  which  took  place  between 
him  and  the  conductor,  immediately  prior  to  his  being  put  off, 
and  the  amount  of  force  used  in  putting  him  off;  but  the  main 
facts  in  the  case,  as  testified  to  by  the  plaintiff,  were  practically 
undisputed.  The  conductor  who  put  him  off  was  called  and  testi- 
fied, among  other  things,  that  he  thought  the  plaintiff  had  a 
limited  ticket  instead  of  one  unlimited,  and  so  reported  to  the 
company ;  but  that  that  mistake  on  his  part  really  made  no  differ- 
ence, as  the  rules  of  the  road  forbade  his  taking  the  punched 
coupon  at  Olean,  and  required  him  to  do  as  he  had  done,  although 
upon  cross-examination,  he  admitted  that  he  knew  the  coupon 
had  not  been  used  to  Salamanca,  because  the  punch  marks  in  it 
had  been  made  by  the  conductor  on  the  train  next  ahead  of  his. 

The  rules  and  regulations  of  the  road  in  force  when  these 
occurrences  took  place  were  introduced  in  evidence  by  the 
defendant,  and  with  respect  to  stop-over  privileges  were  as  testi- 
fied to  by  the  conductor.  It  appeared  that  these  regulations  were 
put  up  in  the  cars  of  the  company  in  1875,  but  were  not  supposed 
to  be  remaining  there  in  the  year  1882 ;  and  it  was  not  shown  that 
the  plaintiff  ever  had  any  knowledge  or  notice  of  their  existence. 
The  statutes  of  the  State  of  New  York  allowing  railroad  companies 
organized  under  the  law  of  that  State  to  make  needful  rules  and 
regulations  relative  to  the  management  of  their  passenger  traffic, 
and  also  permitting  them  to  put  a  passenger  who  refuses  to  pay 
his  fare  off  their  trains,  using  no  more  force  than  is  necessary  for 
such  purpose,  were  also  put  in  evidence. 
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The  conductor  of  the  train  which  finally  carried  the  plaintiff  to 
Salamanca  was  not  called  as  a  witness,  nor  was  his  absence 
accounted  for;  but  there  was  evidence  of  a  high  official  of  the 
road,  brought  out  on  cross-examination,  that  there  were  other 
ways  of  providing  for  a  passenger  entitled  to  a  stop-over  privilege 
than  by  giving  him  a  stop-over  check. 

All  the  plaintiff's  testimony  with  respect  to  the  damages  he  had 
sustained,  and  also  with  respect  to  his  conversation  with  the  agent 
who  sold  him  his  ticket,  was  admitted  over  the  objections  of  the 
defendant,  and  exceptions  were  duly  noted  thereto. 

At  the  close  of  the  testimony  the  defendant  presented  eleven 
separate  prayers  for  instructions  to  the  jury,  but  the  court  declined 
to  give  them  except  so  far  as  they  were  embodied  in  the  general 
charge,  and  the  defendant  excepted.  The  plaintiff's  counsel  then 
stated  that  he  should  not  claim  to  the  jury  that  more  force  was 
used  in  expelling  the  plaintiff  from  the  train  than  was  necessary 
to  overcome  his  resistance;  and  that  element  was,  therefore, 
eliminated  from  the  case. 

There  is  no  question  in  the  case  respecting  the  measure  of 
damages,  as  the  instructions  of  the  court  upon  that  question  were 
not  excepted  to. 

There  were  eleven  assignents  of  error  originally,  based  upon 
certain  exceptions  to  the  rulings  of  the  court  during  the  prog- 
ress of  the  trial,  but  in  the  brief  of  counsel  for  plaintiff  in  error 
they  had  been  reduced  to  eight.  As  the  only  one  of  these 
exceptions  that  was  properly  saved,  under  our  rules,  was  that 
relating  to  the  admission  of  evidence  as  to  what  the  ticket  agent 
at  Boston  said  to  the  plaintiff  when  he  purchased  his  ticket,  we 
would,  perhaps,  be  justified  in  limiting  our  consideration  to  that 
point.  Aside  from  this  informality  or  defect  in  the  exceptions 
saved,  however,  and  as  the  assignments  of  error  all  refer  either 
directly  or  remotely  to  that  point,  and  thus  relate  to  but  one  sub- 
ject, we  shall  consider  them,  not  separately,  but  shall,  for  con- 
venience, treat  them  together.  It  is  urged  that  the  court  erred, 
I,  in  allowing  the  plaintiff  to  testify  as  to  what  was  said  by  the 
agent  in  Boston  when  he  bought  his  ticket;  2,  in  its  instructions 
to  the  jury  upon  this  point,  and  with  respect  to  the  rules  and 
regulations  of  the  road  relative  to  stop-over  checks;  3,  in  not 
giving  certain  instructions  asked  for  by  the  defendant,  upon  the 
question  of  stop-over  checks;  and  4,  in  not  telling  the  jury,  in 
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effect,  that  is  was  their  duty,  under  all  the  evidence  in  the  case, 
to  bring  in  a  verdict  for  the  defendant. 

The  grounds  upon  which  it  is  insisted  that  the  evidence  referred 
to  was  inadmissible  are,  that  the  ticket  itself  and  the  rules  and 
regulations  of  the  road,  with  respect  to  stop-over  checks,  consti- 
tute the  contract  between  the  passenger  and  the  road  and  the 
only  evidence  of  such  contract,  and  that  no  representations  made 
by  a  ticket  seller  could  be  received  to  vary  or  change  the  terms 
of  such  contract.  This  contention  cannot  be  sustained,  and  is 
opposed  to  the  authorities  upon  the  subject.  While  it  may  be 
admitted,  as  a  general  rule,  that  the  contract  between  the  passen- 
ger and  the  railroad  company  is  made  up  of  the  ticket  which  he 
purchases,  and  the  rules  and  regulations  of  the  road,  yet  it  does 
not  follow  that  parol  evidence  of  what  was  said  between  the  pas- 
senger and  the  ticket  seller  from  whom  he  purchased  his  ticket, 
at  the  time  of  such  purchase,  is  inadmissible,  as  going  to  make 
up  the  contract  of  carriage  and  forming  a  part  of  it.  In  the  first 
place,  passengers  on  railroad  trains  are  not  presumed  to  know  the 
rules  and  regulations  which  are  made  for  the  guidance  of  the  con- 
ductors and  other  employees  of  railroad  companies,  as  to  the 
internal  affairs  of  the  company,  nor  are  they  required  to  know 
them.  Hufford  v.  Grand  Rapids  &  I.  R.  Co.,  64  Mich.  631  (i). 
In  this  case  there  is  no  evidence,  as  already  stated,  that  notice 
or  knowledge  of  the  existence  of  the  rules  of  the  defendant  com- 
pany, or  what  they  were,  with  respect  to  stop-over  privileges,  was 
brought  home  to  the  plaintiff  at  the  time  he  purchased  his  ticket 
or  at  any  time  thereafter.  There  was  nothing  on  the  face  of  the 
ticket  to  show  that  a  stop-over  check  was  required  of  the  passenger 
as  a  condition  precedent  to  his  resuming  his  journey  from  Olean  to 
Salamanca,  after  stopping  off  at  the  former  place.  It  is  shown 
by  the  evidence  that  Olean  was  a  station  at  which  stop-over 
privileges  were  allowed.  Under  such  circumstances,  it  was 
entirely  proper  for  the  passenger  to  make  inquiries  of  the  ticket 
agent  and  to  rely  upon  what  the  latter  told  him  with  respect  to  his 
stopping  over  at  Olean.  Hufford  v.  Grand  Rapids  &  I.  R.  Co., 
supra;  Palmer  v,  Charlotte,  C.  &  A.  R.  Co.,  3  S.  C.  580(2): 
Burnham  v.  Grand  Trunk  R.  Co.,  63  Me.  299(3);  Murdock  v. 

1.  Reported  in    this  volume,   page         3.  Reported  in  abstract  in  this  vol- 
430,  ante.  ume,  page  339,  ante, 

2.  See  note  of  this  case,  page  622,  ante. 
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Boston  &  A.  R.  Co.,  137  Mass.  293  (i);  Arnold  v.  Pennsylvania 
R.  Co.,  115  Pa.  135,  6  Cent.  Rep.  630. 

Upon  this  question,  and  also  with  respect  to  the  action  of  the 
first  conductor  and  the  regulations  of  the  road  relative  to  stop- 
over privileges,  the  court  gave  to  the  jury  the  following  instruc- 
tions:   "That  if  the  plaintiff's  testimony  was  true  in  regard  to  what 
took  place  between  himself  and  the  ticket  agent  in  Boston,  and 
afterwards  with  the  first  conductor  on  the  defendant's  train,  and 
if  the  plaintiff,  when  he  bought  his  ticket  in  Boston,  informed 
the  ticket  agent  of  his  wish  to  stop  off  at  the  Olean  station,  and 
was  then  told  by  the  ticket  agent  that  he  would  have  to  speak 
to  the  conductor  about  that,  and  between  Binghamton  and  Olean 
the  plaintiff  informed  the  conductor  that  he  wished  to  stop  over 
at  Olean,  and  the  conductor,  instead  of  giving  the  plaintiff  a  stop- 
over ticket,  punched  the  plaintiff's  ticket  and  told  him  that  was 
sufficient  to  give  him  the  right  to  stop  over  at  Olean  and  after- 
wards to  use  the  punched  ticket  between  Olean  and  Salamanca, 
then,  whatever  the  rules  and  regulations  of  the  road  were,  the 
plaintiff  was  rightfuU}'  a  passenger  on  the  train  at  the  time  of  his 
expulsion,  and  the  conductor  had  no  right  to  put  him  off  for  not 
paying  his  fare,  and  the  company  was  liable  for  the  act  of  the  con- 
ductor; that  if,  on  the  other  hand,  the  plaintiff  did  not  notify  the 
conductor  of  his  wish  to  stop  over  at  Olean  and  received  no  such 
assurance  from  the  conductor  or  from  the  ticket  agent  as  he  has 
testified,  then  the  punched  ticket  gave  him  no  right  to  ride  as  a  pas- 
senger on  the  train  between  Olean  and  Salamanca  without  paying 
his  fare,  and  if  he  refused  to  pay  his  fare  when  demanded  the 
conductor  was  justified  in  putting  him  off,  and  his  offer  to  pay 
his  fare  after  the  train  was  stopped  was  too  late,  and  did  not  give 
him  the  right  to  ride  on  the  train,  and  the  conductor  was  justified 
in  expelling  him,  notwithstanding  the  offer." 

We  think  these  instructions  perfectly  correct  and  that,  upon 
these  points,  they  embodied  substantially  the  whole  law  of  the 
case.  The  gravamen  of  this  action  is  the  wrongful  conduct  of 
the  conductor  who  ejected  the  plaintiff  from  the  train.  Whether 
the  plaintiff  told  nothing  but  the  truth  with  reference  to  what 
occurred  on  the  train  between  him  and  the  conductor  before  he 
was  put  off  and  at  the  time  he  was  put  off,  or  whether  the  jury 
believed  all  he  testified  to  with  reference  to  those  matters,  is  not 

I.  See  note  of  this  case,  page  416,  ante. 
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the  question  to  be  determined.  But,  taking  the  case  in  this  par- 
ticular most  strongly  in  favor  of  the  defendant,  under  the  evidence- 
submitted,  it  must  be  admitted  that  the  action  of  the  conductor 
was  inexcusable.  He  testified,  among  other  things,  i,  that  he 
thought  the  plaintiff's  ticket  was  a  limited  one,  and  so  reported 
it  to  his  company,  when,  in  truth  and  in  fact,  it  was  unlimited ; 
thus  showing  carelessness  and  negligence  in  a  most  pronounced 
degree;  2,  that  he  knew,  or  had  good  reason  for  knowing,  that 
the  Binghamton-Salamanca  coupon  had  not  been  used  to  the 
latter  place,  because  it  had  been  punched  by  Conductor  Hurty, 
who  had  charge  of  the  next  preceding  train  to  the  one  of  which 
he  had  charge ;  so  that  it  was  impossible  for  him  to  believe  that 
plaintiff  was  trying  to  ride  on  a  ticket  that  had  once  been  used 
over  that  part  of  the  road.  But  he  tries  to  justify  his  conduct, 
in  this  particular,  by  saying  that  he  would  not  have  been  author- 
ized to  carry  the  plaintiff  on  his  train,  anyway,  without  his  hav- 
ing a  stop-over  check  procured  from  the  conductor  of  the  train 
on  which  he  had  ridden  to  Olean.  It  may  be  true  that  the 
regulations  of  the  road  were  substantially  to  that  effect ;  and  it 
may  also  be  admitted  that  the  road  had  the  right  to  make  such 
regulations,  subject,  of  course,  to  the  reasonable  interests,  con- 
venience and  comfort  of  the  traveling  public.  But  the  testimony 
of  a  very  high  official  of  the  road  was,  that  stop-over  checks  were 
not  absolutely  necessary,  and  that  other  arrangements  might  be, 
and  sometimes  were,  made.  And  the  very  fact  that  the  plaintiff 
afterwards,  on  the  next  morning,  did  travel  from  Olean  to  Sala- 
manca on  one  of  the  defendant's  tjrains  without  producing  any 
stop-over  check  or  any  other  ticket  save  and  except  the  one  which 
had  been  refused  the  night  before,  demonstrates  clearly  that  the 
regulations  of  the  road  with  respect  to  stop-over  checks  were  not 
unbending  and  inviolable. 

Another  circumstance  in  this  connection  is  worth  noting. 
The  conductor  of  the  train  on  which  the  plaintiff  rode  from  Olean 
to  Salamanca  was  not  called  as  a  witness,  nor  was  his  absence 
accounted  for.  It  was  not  shown  that  he  was  not  still  in  the 
employ  of  the  defendant.  If  accessible,  his  testimony  would  have 
gone  far  towards  showing  the  practice  of  the  defendant  with 
respect  to  stop-over  checks;  and  his  not  being  called  by  the 
defendant  makes  against  its  theory  that  the  plaintiff  had  no  right 
to  be  carried  on  the  train  from  which  he  was  ejected  without 
having  a  stop-over  check. 
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Furthermore,  if  the  evidence  of  the  plaintiff  was  to  be  believed 
(and  in  this  respect  the  charge  of  the  court  below  was  sufficiently 
guarded),  he  did  all  that  was  required  to  do  before  reaching  Olean, 
to  entitle  him  to  the  privilege  of  stopping  over  at  that  place  and 
resuming  his  journey  the  next  day.  In  fact,  his  course  in  this 
respect  was  in  literal  conformity  with  the  regulation  of  the  com- 
pany which  reads  thus:  ** Timely  notice  of  desire  to  stop  over 
must  be  given  by  the  passenger  to  the  company.*'  The  plaintiff 
testifies  that  he  told  the  conductor  that  he  desired  to  stop  off  at 
Olean  and  take  a  train  south  to  Portville,  and  then,  upon  return- 
ing to  Olean,  resume  his  journey  to  the  west  on  another  train ; 
and  that  the  conductor  told  him  he  would  fix  him  all  right.  Even 
under  the  regulations  of  the  road  with  reference  to  stop-over  checks 
(although  not  brought  to  his  knowledge),  he  had  the  right  to  rely 
upon  the  statement  of  the  conductor  that  he  would  **fix  him  all 
right,"  and  had  a  right  to  suppose  that  nothing  further  was 
required  to  be  done  by  him  than  was  done  to  entitle  him  to  a 
stop-over  privilege.  The  conductor,  after  receiving  "timely 
notice  from  the  passenger  of  his  desire  to  stop  over  *'  at  Olean  and 
afterwards  take  another  train  for  the  remainder  of  his  journey  (as 
he  had  the  right  to  do  on  an  unlimited  ticket)  was  thereupon 
bound  to  furnish  the  passenger  with  a  stop-over  check  without  the 
passenger  asking  him,  in  so  many  words,  for  one.  Under  the 
circumstances  of  the  case,  as  testified  to  by  the  plaintiff,  the  con- 
ductor of  the  first  train  was  derelict  in  his  duty  in  not  providing 
the  passenger  with  a  stop-over  check  when  the  latter  stated  to 
him  that  he  desired  to  stop  off  at  Olean  (as  he  had  the  right  to  do), 
if  such  check  was  necessary  to  enable  the  passenger  to  complete 
his  journey  to  Salamanca.  If  the  jury  believed  the  evidence  of 
the  plaintiff  in  this  matter,  they  were  justified  in  finding  negli- 
gence on  the  part  of  the  first  conductor.  And,  upon  the  case  as 
made  by  the  defendant  itself,  with  reference  to  what  took  place 
between  the  plaintiff  and  the  conductor  who  ejected  him  from  the 
train,  leaving  out  of  sight  the  disputed  facts  in  that  matter,  it  is 
very  clear  to  our  minds  that  the  action  of  that  conductor  was 
unwarranted  under  the  law ;  and  that  the  charge  of  the  court 
thereon  was  as  favorable  to  the  defendant  as  it  had  the  right  to 
demand.  The  authorities  above  cited  abundantly  sustain  this 
view.  The  reason  of  such  rule  is  to  be  found  in  the  principle  that 
where  a  party  does  all  that  he  is  required  to  do,  under  the  terms 
of  a  contract  into  which  he  has  entered,  and  is  only  prevented 
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from  reaping  the  benefit  of  such  contract  by  the  fault  or  wrongful 
act  of  the  other  party  to  it,  the  law  gives  him  a  remedy  against 
the  other  party  for  such  breach  of  contract. 

These  observations  dispose  of  the  questions  raised  touching  the 
conversation  between  the  plaintiflf  and  the  ticket  agent,  the  rules 
and  regulations  of  the  company  in  the  matter  of  stop-over  checks, 
the  acts  of  the  several  conductors  in  charge  of  the  trains  upon 
which  the  plaintiff  traveled  between  Binghamton  and  Salamanca, 
and  the  conduct  of  the  plaintiff  himself  in  those  transactions.  If 
he  was  rightfully  on  the  train  as  a  passenger,  he  had  the  right  to 
refuse  to  be  ejected  from  it,  and  to  make  a  sufficient  resistance 
to  being  put  off  to  denote  that  he  was  being  removed  by  com- 
pulsion and  against  his  will ;  and  the  fact  that,  under  such  cir- 
cumstances, he  was  put  off  the  train,  was  of  itself  a  good  cause  of 
action  against  the  company,  irrespective  of  any  physical  injury  he 
may  have  received  at  that  time,  or  which  was  caused  thereby. 
English  V.  Delaware  &  H.  Canal  Co.,  66  N.  Y.  454;  Brown  v. 
Memphis  &  C.  R.  Co.,  7  Fed.  Rep.  51  (i);  Philadelphia,  W.  & 
B.  R.  Co.  V.  Rice,  64  Md.  63  (2). 

It  follows  from  what  we  have  said  that  there  was  no  error  in 
the  action  of  the  court  in  refusing  to  direct  the  jury,  in  effect, 
to  return  a  verdict  in  favor  of  the  defendant.  Neither  was  there 
any  error  prejudicial  to  the  defendant  in  any  part  of  the  chaise, 
above  quoted,  which  the  court  gave  to  the  jury  upon  the  ques- 
tions we  have  been  considering. 

With  respect  to  the  instructions  requested  by  the  defendant 
upon  these  points,  which  the  court  declined  to  give,  except  as 
embodied  in  the  general  charge,  very  little  need  be  said.  They 
are  as  follows: 

I.  '*The  regulation  of  the  defendant  corporation,  that  the 
several  conductors  of  its  trains  shall  require  of  each  passenger  a 
valid  ticket  or  pay  the  established  fare,  is  a  necessary  and  proper 
regulation,  and  if  the  plaintiff  in  this  case  having,  as  he  says, 
taken  defendant's  train  at  Olean  for  Salamanca,  did  not,  when 
thereto  requested,  present  to  the  conductor  a  valid  ticket,  but 
only  a  ticket  that  had  been  canceled,  and  refused  to  pay  his  fare, 
then  the  conductor  had  the  lawful  right  to  stop  the  train  at  an 
intermediate  station  or  near  to  a  dwelling-house,  and  put  plaintiff 

I.  See  abstract  of  this  case,  post.  2.  See  note  of  this  case,  page  360, 

anU. 
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off  the  train,  using  only  such  force  as  was  necessary  for  that 
purpose. 

2.  **The  regulation  of  the  defendant  that  a  passenger  who 
desires  to  stop  over  at   an   intermediate  station,  and   resume 
his  passage  by  a  later  train,  must,  before  leaving  the  first  train, 
require  of  the  conductor  a  stop-over  check,  is  a  reasonable  regu- 
lation; and  since  in  this  case  it  appears  by  the  plaintiff's  own 
testimony  that  his  ticket  from  Binghamton  to  Salamanca  was 
canceled  before  he  left  the  train,  and  he  did  stop  over  at  Olean, 
an  intermediate  place,  and  resumed  his  passage  the  next  day  and 
presented  no  stop-over  check,  but  only  the  canceled  ticket,  and 
refused  to  pay   his   fare   when   requested  and  persisted  in  that 
refusal,  the  conductor  had  the  lawful  right  to  stop  the  train  at  the 
intermediate  station,  as  he  did,  and  put  the  plaintiff  off  the  train." 
What  we  have  said  above  virtually  disposes  of  these  requests. 
In  so  far  as  they  are  correct,  the  substance  of  them  had  been  given 
by  the  court  in  its  general  charge,  and  there  was  no  error,  there- 
fore, in  refusing  to  give  them  in  the  language  requested.     Wash- 
ington &  G.  R.  Co.  V,  McDade,   135  U.  S.  554;  JEtm.  L.  Ins. 
Co.  V,  Ward,  140  U.  S.  76.     In  fact,  it  is  much  the  better  prac- 
tice to  refuse  to  give  instructions  to  the  jury,  the  substance  of 
which  has  already  been  stated  in  the  general  charge,  than  to 
repeat  the  same  charge  in  different  language,  although  the  charge 
requested  may  be  technically  correct  as  an  abstract  proposition 
of  law;  for  a  multitude  of  instructions,  all  stated  in  different  lan- 
guage and  meaning  the  same  thing,  tends  rather  to  confuse  than 
to  enlighten  the  minds  of  the  jury. 

Whether  the  verdict  was  excessive,   is  not   our  province  to 
determine  on  this  writ  of  error.     The  correction  of  that  error,  if 
there  were  any,  lay  with  the  court  below  upon  a  motion  for  a  new 
trial,  the  granting  or  refusal  of  which  is  not  assignable  for  error 
here.     As  stated  by  us  in  yEtna  L.  Ins.  Co.  v.  Ward:     "It  may 
be  that  if  we  were  to  usurp  the  functions  of  the  jury  and  deter- 
mine the  weight  to  be  given  to  the  evidence,  we  might  arrive  at 
a  different  conclusion.     But  that  is  not  our  province  on  a  writ 
of  error.     In  such  a  case  we  are  confined  to  the  consideration  of 
exceptions,  taken  at  the  trial,  to  the  admission  or  rejection  of 
evidence  and  to  the  charge  of  the  court  and  its  refusals  to  charge. 
We  have  no  concern  with  questions  of  fact,  or  the  Weight  to  be 
g^ven  to  the  evidence  which  was  properly  admitted."     140  U.  S. 
91  y  citing  numerous  cases. 


702  American  Negligence  Cases. 

It  would  subserve  no  useful  purpose  to  go  more  into  detail  as 
to  the  assignments  of  error  presented.  What  we  have  already  said 
virtually  disposes  of  all  of  them.  We  think  the  evidence  objected 
to  was  properly  admitted ;  that  the  charge  of  the  court  as  given 
was  correct,  and  embodied  the  entire  law  of  the  case ;  that  its 
refusal  to  give  the  instructions  requested,  under  the  circumstances, 
was  not  error;  and  that  in  no  other  respect,  so  far  as  this  record 
discloses,  was  any  error  committed  to  the  injury  of  the  railroad 
company. 

Judgment  affirmed. 

NOTES  OF  CASES  RELATING  TO  ASSAULTS  UPON  AND 
EJECTION  OF  PASSENGERS,  ETC.,  IN  THE  UNITED 
STATES  SUPREME  AND  CIRCUIT  COURTS. 

Among  the  actions  in  the  United  States  Supreme  aud  Circuit  Courts 
(other  than  the  preceding  cases  reported  herein)  relating  to  the  topic 
under  treatment,  are  the  following: 

United  States  Supreme  Court: 

Norwich  and  New  York  Transportation  Co.  v,  Flint  (U.  S. 
Supreme  Court,  187 1),  13  Wall.  (80  U.  S.)  3,  was  an  appeal  from  the 
U.  S.  Circuit  Court  for  the  District  of  Connecticut  from  judgment 
for  plaintiff  for  $10,000  for  injuries  sustained  while  a  passenger  on  a 
steamboat,  being  shot  by  the  discharge  of  a  gun  by  some  disorderly 
soldiers.  See  34  Conn.  554;  6  Blatch.  158;  8  Am.  Neg.  Cas.  104. 
Judgment  affirmed. 

New  Jersey  Steamboat  Co.  v.  Brockett  (U.  S.  Supreme  Court, 
1887),  121  U.  S.  637  (action  for  damages  for  injuries  sustained  by  a 
deck  passenger  on  steamboat  in  being  assaulted  by  employees  on 
defendant's  boat  for  alleged  violation  of  rules,  in  not  being  on  part 
of  boat  set  apart  for  deck  passengers;  defendant  held  liable;  judg- 
ment for  plaintiff  for  $5,500  affirmed). 

MosHER  V.  St.  Louis,  Iron  Mountain  and  Southern  R'y  Co. 
(U.  S.  Supreme  Court,  1888),  127  U.  S.  390,  was  an  action  for  being 
ejected  from  one  of  defendant's  trains.  The  passenger,  by  the 
terms  of  his  ticket,  agreed  to  identify  himself  and  have  ticket 
stamped  by  ticket  agent,  but  the  ticket  office  not  being  open,  he 
took  a  return  train,  and  tendered  the  unstamped  ticket  to  conductor, 
explained  the  circumstances  and  offered  to  sign  same,  but  the  con- 
ductor refused  same  and  put  the  passenger  off  the  train.  The  U.  S. 
Circuit  Court  (Missouri,  E.  D.)  sustained  a  demurrer  to  plaintiff's 
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petition  and  gave  judgment  for  defendant.  The  Supreme  Court 
affirmed  the  judgment,  holding  that  plaintiff  had  no  cause  of  action 
against  defendant  for  the  act  of  its  conductor  in  putting  him  off  the 
train.  See  also  17  Fed.  Rep.  880;  19  Fed.  Rep.  849,  and  23  Fed. 
Rep.  326,  for  proceedings  in  the  Circuit  Court  in  the  Mosher  Case. 

BoYLAN  V,  Hot  Springs  R.  R.  Co.  (U.  S.  Supreme  Court,  1889), 
132  U.  S.  146,  an  action  for  damages  for  forcible  e.xpulsion  from  one 
of  defendant's  trains.  Plaintiff  failed  to  have  his  ticket  stamped  in 
accordance  with  agreement  at  time  of  purchase,  and  the  conductor 
refused  to  accept  same,  and  on  refusal  of  plaintiff  to  pay  fare  he  was 
put  off  the  train.  Judgment  of  U.  S.  Circuit  Court  (Illinois,  North- 
ern District)  for  defendant  affirmed. 

New  Orleans  and  Northeastern  R.   R.  Co.  ik  Jopes  (U.  S. 
Supreme  Court,  1891),  142  U.  S.  18,  action  for  damages  for  being 
assaulted  by  and  shot  by  conductor.     Plaintiff  recovered  judgment 
in  U.  S.  Circuit  Court  (S.  D.,  Mississippi)  for  $9,500.     Exceptions 
taken  to  instructions  and  refusals  to  instruct  as  to  damages.     The 
Supreme  Court  held  that  it  was  error  to  instruct  that  if  the  conductor 
shot  when  there  was  in  fact  no  actual  danger,  although,  from  the 
manner,  attitude  and  conduct  of  the  plaintiff  the  former  had  reason- 
able cause  to  believe,  and  did  believe,  that  an  assault  upon  him  with 
a  deadly  weapon  was  intended,  and  only  fired  to  protect  himself  from 
such  apprehended  assault,  the  defendant  was  liable  for  compensatory 
damages.     The  law  of  self-defense  justifies  an  act  done  in  honest 
and  reasonable  belief  of  immediate  danger,  and  if  injury  was  done  in 
justifiable  self-defense,   no  liability  attaches  to   the    person  com- 
mitting such  act.     The  railroad  company,  in  such  a  case,  is   not 
responsible  for  injury  done  to  a  passenger  by  its  conductor.     Judg- 
ment reversed. 

Lake  Shore  and    Michigan  Southern   R'y   Co.  v.    Prentice 
(U.  S.  Supreme  Court,  1893),  147  U.  S.  loi  (action  for  damages  for 
malicious  act  of  conductor  in  causing  arrest  of  passenger  on  defend- 
ant's train;  verdict  for  plaintiff  for  $10,000  of  which  he  remitted 
$4,000  and  judgment  was  entered  for  $6,000;  defendant's  motion  in 
Circuit  Court  for  new  trial  denied;  writ  of  error  to  Supreme  Court; 
judgment  reversed  on  ground  of  erroneous  instructions  as  to  puni- 
tive damages,  it  being  held  that  a  railroad  company  is  not  liable 
for    exemplary  or  punitive  damages   for  the    wanton,    oppressive 
or   malicious  act  of  its  servant  which  it  had   not  authorized   or 
ratified.) 
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United  States  Circuit  Courts  of  Appeals: 

New  York,  Lake  Erie  and  Western  R*y  Co.  v,  Bennett  (U.  S. 
Circuit  Court  of  Appeals,  Si^th  Circuit,  1892),  50  Fed.  Rep.  496 
(ejection  from  limited  train  of  passenger  traveling  on  second-class 
ticket;  first-class  tickets  only  good  for  that  train;  imperative  man- 
ner of  conductor,  in  absence  of  violence,  not  ground  for  action,  and 
verdict  for  defendant  should  have  been  directed;  judgment  for 
plaintiff  reversed): 

PouiLiN  V.  Canadian  Pacific  R'y  Co.  (U.  S.  Circuit  Court  of 
Appeals,  Sixth  Circuit,  1892),  52  Fed.  Rep.  197  (ejection  from 
train;  mistake  of  ticket  agent  in  giving  plaintiff  wrongly  stamped 
ticket;  conductor  of  one  train  permitting  plaintiff  to  ride  on  a 
defective  ticket  does  not  relieve  plaintiff  from  negligence  in  attempt- 
ing to  ride  on  a  ticket  which  he  knew  gave  him  no  right  to  travel^ 
and  ejection  from  train  by  another  conductor  lawful;  judgment  for 
defendant  affirmed). 

Meyer  v,  St.  Louis,  Iron  Mountain  and  Southern  R'y  Co.  et 
al.  (U.  S.  Circuit  Court  of  Appeals,  Eighth  Circuit,  1893),  54  Fed. 
Rep.  116  (action  for  damages  for  the  killing  of  plaintiff's  intestate 
by  an  insane  fellow-passenger;  erroneous  instructions  as  to  right  of 
railroad  in  receiving  passengers,  duty  towards  insane  passengers  and 
protection  of  other  passengers;  judgment  for  defendant  reversed). 

Southern  Pacific  Co.  v.  Hamilton  (U.  S.  Circuit  Court  of 
Appeals,  Ninth  Circuit,  1893),  54  Fed.  Rep.  468  (passenger  refus- 
ing to  sign  railway  ticket  and  drawing  pistol  on  conductor  who  tried 
to  eject  him  from  train;  passenger  arrested  by  constable,  kept  in 
irons  for  twenty  minutes  and  subsequently  acquitted;  instruction 
failing  to  discriminate  between  acts  of  constable  while  ejecting  pas- 
senger from  train,  and  afterwards,  erroneous;  verdict  for  $44,000, 
reduced  by  trial  judge  to  $15,000,  should  be  set  aside). 

Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  R'y  Co.  ». 
Russ  (U.  S.  Circuit  Court  of  Appeals,  Seventh  Circuit,  1893),  57 
Fed.  Rep.  822  (conductor  ejecting  person  from  train  on  the  ground 
that  he  is  not  the  person  named  on  mileage  ticket;  resistance  of 
passenger  to  ejection;  instruction  that  railroad  liable  in  exemplary 
damages,  erroneous,  railroad  not  being  liable  for  wanton  act  of  con- 
ductor; judgment  for  plaintiff  for  $1,000  reversed.  Upon  the  second 
trial  of  this  case  plaintiff  recovered  judgment  for  $2,500,  which  was 
affirmed  on  appeal;  67  Fed.  Rep.  662). 
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Texas  and  Pacific  R'y  Co.  v,  Williams  (U.  S.  Circuit  Court  of 
Appeals,  Fifth  Circuit,  1894),  62  Fed.  Rep.  440  (person  riding  on 
passenger  train  by  permission  of  road  master  assaulted  and  kicked 
from  the  train  by  conductor;  railroad  company  liable;  judgment  for 
plaintiff  for  $1,562  affirmed). 

Northern  Pacific  R*y  Co.  v,  Pauson  (U.  S.  Circuit  Court  of 
Appeals,  Ninth  Circuit,  1895),  70  Fed.  Rep.  585  (omission  of  agent 
to  stamp  ticket;  ejection  of  passenger  from  train  on  refusal  to  pay 
fare,  the  conductor  declining  to  accept  unstamped  ticket;  railroad 
liable,  passenger  having  done  all  that  was  necessary  in  handing  ticket 
to  agent  for  stamping;  judgment  for  plaintiff  for  $310  affirmed). 

United  States  Circuit  Courts: 

In  Brown  v.  Memphis  and  Charleston  R.  R.  Co.  (U.  S.  Circuit 
Court,  W.  D.,  Tennessee,  1880),  4  Fed.  Rep.  37,  it  was  held  that 
it  is  a  question  for  jury  to  determine  reasonableness  of  regulation 
excluding  persons  of  bad  character  from  ladies'  cars.  Defendant's 
demurrer  overruled.  On  motion  for  new  trial  (1881,  7  Fed.  Rep. 
51)  it  was  held  that  while  a  railroad  company  may  rightfully  exclude 
a  female  passenger  of  notoriously  bad  character  from  a  ladies*  car 
where  her  demeanor  is  annoying  to  other  passengers,  it  cannot 
exclude  such  person  if  at  the  time  of  boarding  the  car  her  conduct 
was  not  objectionable.  Plaintiff,  a  colored  woman,  was  forcibly 
ejected  from  a  ladies'  car  attached  to  one  of  defendant's  trains  and 
sustained  severe  injuries.  She  recovered  $3,000  damages  (5  Fed. 
Rep.  499).     Judgment  affirmed. 

Hall?;.  Memphis  and  Charleston  R.  R.  Co.  (U.  S.  Circuit  Court, 
W.  D.,  Tennessee,  1881),  9  Fed.  Rep.  585  (action  for  ejection  from 
train;  expiration  of  time  limit  on  tickets;  refusal  of  conductor  to 
accept  same;  demand  for  fare;  direction  of  verdict  for  defendant). 

Gallena  v.  Hot  Springs  R.  R.  (U.  S.  Circuit  Court,  E.  D., 
Arkansas,  1882),  13  Fed.  Rep.  116  (forcible  ejection  from  train; 
insulting  conduct  of  conductor;  threatening  attitude  compelling  pas- 
senger to  jump  from  moving  train;  railroad  liable  for  acts  of  its 
servant;  verdict  for  plaintiff  for  $4,900;  plaintiff  accepted  $4,000  in 
satisfaction  of  judgment). 

Gray  v,  Cincinnati  Southern  R'y  Co.  (U.  S.  Circuit  Court, 
Ohio,  1882),  II  Fed.  Rep.  683  (exclusion  of  colored  woman,  holding 
first-class  ticket,  from  ladies'  car;  verdict  for  plaintiff  for  $1,000 
damages). 
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Gould  v.  Chicago,  Minneapolis  and  St.  Paul  R.  Co.  (U.  S. 
Circuit  Court,  Minnesota,  1883),  18  Fed.  Rep.  155  (ejection  of  pas- 
senger from  train;  abusive  conduct  of  passenger  in  refusing  to  pay 
fare;. right  to  eject;  verdict  for  defendant). 

King  v.  Ohio  and  Mississippi  R'y  Co.  (U.  S.  Circuit  Court, 
Indiana,  1884),  22  Fed.  Rep.  413  (action  for  damages  for  death  of 
passenger  who  was  shot  and  killed  by  a  drunken  fellow-passenger; 
railroad  company  bound  to  protect  passengers  from  dangerous  con- 
duct of  other  passengers;  damages  assessed  at  $5,000  and  judgment 
therefor). 

Paddock  v.  Atchison,  Topeka  and  Santa  Fe  R.  R.  Co.  et  al. 
(U.  S.  Circuit  Court,  W.  D.,  Missouri,  1889),  37  Fed.  Rep.  841,  was 
an  action  for  damages  for  ejection  of  passenger  suffering  from  small- 
pox. In  such  case  it  was  held  that  while  the  company  was  justified 
in  ejecting  such  a  person,  the  ejection  must  take  place  where  accom- 
modations can  be  found  for  him.  Where  a  passenger  is  forcibly 
expelled  from  a  Pullman  car  by  agents  of  the  railroad  company  the 
Pullman  company  is  not  liable,  but  if  the  act  is  done  by  Pullman 
servants  the  Pullman  company  is  liable. 

Harrison  v.  Fink  (U.  S.  Circuit  Court,  Georgia,  1890),  42  Fed. 
Rep.  787  (refusal  of  passenger  to  pay  extra  fare  on  train;  right  to 
eject;  passenger's  conduct  causing  assault  upon  him  by  conductor 
precludes  claim  for  damages;  judgment  for  defendant  affirmed). 

Campbell?/.  Pullman  Palace  Car  Co.  (U.  S.  Circuit  Court,  Iowa, 
1890),  42  Fed.  Rep.  484  (indecent  assault  upon  female  passenger 
by  porter  of  Pullman  car;  liability  of  Pullman  Car  Co.;  damages  for 
mental  and  physical  pain  recoverable;  verdict  for  plaintiff  for 
$11,000). 

Fell  v.  Northern  Pacific  R.  R.  Co.  (U.  S.  Circuit  Court, 
North  Dakota,  1896),  44  Fed.  Rep.  348  (forcible  ejection  of  pas- 
senger from  moving  freight  train;  railroad  liable;  judgment  for 
plaintiff  for  $600  affirmed). 

In  Magee  V,  Oregon  Railway  and  Navigation  Co.  (U.  S.  Cir- 
cuit, Washington,  1891),  46  Fed.  Rep.  734,  it  was  held  that  a  person 
traveling  on  a  passenger  boat,  who  neither  produces  a  ticket  good 
for  the  trip  nor  pays  fare  when  called  upon,  and  who,  after  being 
informed  that  if  he  does  not  pay  his  fare  he  will  be  put  ashore,  and 
is  allowed  a  reasonable  time  to  deliberate,  and  who  then  suffers  him- 
self to  be  landed  on  a  shore  to  which  he  is  a  stranger,  at  a  point  dis- 
tant from  any  habitation,  during  a  storm  in  the  night,  rather  than 
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pay  fifty  cents  to  complete  his  journey  on  the  vessel,  although  pos- 
sessed of  ample  means  to  pay,  is  without  any  just  cause  of  complaint. 
and  cannot  recover  damages  in  an  action  against  the  owner  of  the 
vessel,  there  being  no  statute  forbidding  the  landing  of  a  passenger 
at  such  place.     Judgment  of  nonsuit. 

Murphy  v.  Western  and  Atlantic  R.  R.  Co.  et  al.  (U.  S. 
Circuit  Court,  Tennessee,  1885),  23  Fed.  Rep.  637  (forcible  ejection 
of  colored  passenger  by  white  passengers  from  car  of  train  in  which 
the  former  was  riding  and  to  whose  presence  therein  the  latter 
objected;  railroad  company  and  passenger  defendant  held  liable; 
verdict  for  plaintiff  for  $217). 

Gibson  v.  East  Tennessee,  Virginia  and  Georgia  R.  R.  Co. 
(U.  S.  Circuit  Court,  Tennessee,  1887),  30  Fed.  Rep.  904  (refusal 
of  conductor  to  pass  child  traveling  on  half-fare  rate  because  he 
believed  him  to  be  over  twelve  years  old ;  mother  and  child  ejected 
from  train;  verdict  for  plaintiff  for  $100). 
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Gorman    v.  Southern    Pacific    Co. 

(Cal.)  69 

Dalton  V.  Beers  (Conn.) 108 

Georgia  R.  R.   &  Banking  Co.  v. 

Olds  (Ga.) 134 

East  Tennessee,  Va.  &  Ga.  R*y  Co. 

V.  Fleetwood  (Ga.) 143 

Atlanta  Consolidated  Street  R'y  Co. 

V.  Keeny  (Ga.) 148 

Pittsburgh,  Cincinnati  &  St  Louis 

R'y  Co.  V.  Dewin  (111.) 172 

Barker  v.  St.  Louis,  I.  M.  &  S.  R. 

R.  Co.   (Mo.) n.  477 

McGinnis  v.   Missouri   Pacific   R'y 

Co.  (Mo.) n.  487 

Rouse  V.   Metropolitan  Street  R'y 

Co.  (Mo.) n.  487 

Texas  Pacific    R'y    Co.    v.    James 

(Tex.)    634 

Wightman  v.  Chicago  &  N.  W.  R'y 

Co.  (Wis.) n.  678 

New  York,  Lake  Erie  &  Western 

R.  R.  Co.  V.  Winter  (U.  S.  Sup.) .  690 


Abusive   Language  —  by 

Driver. 

Malecek  v.  Tower  Grove  &  Lafay- 
ette R'y  Co.  (MoO n.  476 

Abusive   Language  —  by 

Employee. 

Kinney  v.  Louisville  &  Nashville  R. 
R.  Co.  (Ky.) n.  295 


Abusive    Language  —  by 

Passenger. 
Louisville  &  Nashville  R.  R.  Co.  v. 

Johnson  (Ala.) 13 

Warner    v.    Southern    Pacific    Co. 

(Cal.)  88 

Lemont  v.  Washington  &  George- 
town R.  R.  Co.  (D.  C.) 114 

Peavy  v.  Georgia  R.  R.  &  Banking 

Co.  (Ga.) 141 

Georgia  R.  R.   &  Banking  Co.  v. 

Richmond  (Ga.) 146 

Chicago,  Burlington  &  Quincy  R. 

R.  Co.  V.  Griffin  (111.) 171. 

Chicago  City  R'y   Co.  v.   Pelletier 

(111.)  190 

Quinn  v.  Louisville  &  Nashville  R. 

R.  Co.  (Ky.) 302 

Robinson  v.  Rockland,  Thomaston 

&  Camden  Street  R'y  (Me.) 340 

Baltimore  &  Ohio  R.  R.  Co.  v.  Bar- 

ger  (Md.) 360 

Vinton    v.    Middlesex    R.    R.    Co. 

(Mass.)    369 

Lucy  v.   Chicago  G.   W.   R'y   Co. 

(Minn.)    n.  451 

700 
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AMERICAN  Negligence  Cases, 


Abusive    Language— by 

Passenger  —  continued, 
Daniel  v.  Petersburg  R.  R.  Co.  (N. 

C.)  n.  564 

St.  Louis,  Ark.  &  Texas  R*y  Co.  v. 

Mackie  (Tex.) n.  636 

Gould  V.  Chicago,  M.  &  St.  P.  R> 

Co.  (U.  S.  Circ.) n.  706 

Accidental  Shooting. 

Galveston,   Harrisburg  &  San  An- 
tonio R*y  Co.  V.  Long  (Tex.)..n.  640 

Altercation  on  Boat. 

ScanlonV  Suter  (Pa.) n.  618 

Anicle  Injured  — Ejection. 

Indianapolis,  Peru  &  Chicago  R.  R. 
Co.  V.  Anthony  (Ind.) 206-208 

Arrest. 

Atchison,  Topeka  &  Santa  Fe  R.  R. 

Co.  V.  Henry  (Kan.)... 280 

Jardine  v.  Cornell  (N.  J.) n.  513 

Lynch    v.     Metropolitan    Elevated 

R'y  Co.  (N.  Y.) n.  553 

Mulligan  v.    New   York   &   Rock- 
away  Beach  R.  R.  Co.  (N.  Y.).n.  553 
Palmeri  v.  Manhattan  R.  R.  Co.  (N. 

Y.) n.  553 

Russell    V.    New    York    Central    & 

Hudson  River  R.  R.  Co.  (N.  Y.). 

n.  553 
Notes  of  New  York  Cases  relating 

to  arrests  of,  assaults  upon  and 

ejection  of  passengers,   etc.    (N. 

Y.)  554-555 

,  Duggan  v.  Baltimore  &  Ohio  R.  R. 

Co.  (Pa.) n.  618 

Galveston,  Harri&burg  &  San  Ant. 

R'y  Co.  v.  Donahoe  (Tex.) 624 

Gulf,  Colorado  &  Santa  Fe  R'y  Co. 

V.  Moody  (Tex.) n.  639 

Norfolk  &  Western  R.   R.   Co.  v. 

Galliher  (Va.) n.  651 

Lake  Shore  &  Michigan  Southern 

R*y  Co.  V.  Prentice  (U.  S.  Sup.). 

n.  703 
Southern  Pacific  Co.  v.   Hamilton 

(U.  S.  Circ.  App.) n.  704 


Arm  Injured— Assault. 

Sachrowitz  v.  Atchison,  Topeka  & 
Santa  Fe  R.  R.  Co.  (Kan.) 269 

Schultze  V.  Third  Ave.  R.  R.  Co. 
(N.  Y.) n.  553 

Pittsburg,  Fort  Wayne  &  Chicago 
R'y  Co.  V.  Hinds  (Pa.) 602 

Arm  Injured  —  ejection. 

Converse  v.  Washington  &  George- 
town R.  R.  Co.  (D.  C.) no 

Louisville,  Cincinnati  &  Lexington 
R.  R.  Co.  V.  Sullivan  (Ky.) 286 

Murphy  v.  Union  R'y  Co.  (Mass.).  405 

Brill  V.  Eddy  (Mo.) 471 

Assault  — After  Ejection. 
Sira  V.  Wabash  R.  R.  Co.  (Mo.).n.  477 

Assault  —  By  Brakeman. 
Alabama  Great  Southern  R.  R.  Co. 

V.  Frazier  (Ala.) 17 

Lampkin  v.  Louisville  &  Nashville 

R.  R.  Co.  (Ala.) 29 

St.   Louis,  L   M.  &  S.  R'y  Co.  v. 

Dendricks  (Ark.) 37 

St.   Louis,  L   M.  &  S.  R'y  Co.  v. 

Davis  (Ark.) 42 

Crocker  v.  New  London,  Williman- 

tic  &  Palmer  R.  R.  Co.  (Conn.).  100 
Atlanta  &  West  Point  R.  R.  Co.  v. 

Condor  (Ga.) 129 

St.  Louis,  Alton  &  Chicago  R.  R. 

Co.  V.  Dalby  (111.) 149 

Chicago  &   Eastern  R.   R.   Co.  v. 

Flexman   (111.) 181 

Illinois  Central  R.  R.  Co.  v.  Shee- 

han  (111.) 191 

Illinpis  Central  R.  R.  Co.  v.  Smith 

(111.)   n.  191 

Illinois  Central  R.  R.  Co.  v.  Carl- 
son (111.) n.  191 

Indianapolis     Union    R'y     Co.    v. 

Cooper  (Ind.) n.  199 

Louisville  &  Nashville  R.  R.  Co.  v. 

Kelly  (Ind.) 213 

Marion  v.  Chicago,  R.  I.  &  P.  R. 

R.  Co.  (Iowa) 244 

Atchison,  Topeka  &  Santa  Fe  R.  R. 

Co.  V.  Henry  (Kan.) 280 
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ASSSUlt  —  By  Brakeman  —  con- 
tinued. 

Hanson     v.     European     &     North 

American  R'y  Co.  (Me.) 336 

Mykleby    v.     Chicago,     St.     Paul, 

Minn.  &  O.  R'y  Co.  (Minn.).  ..n.  449 
Conger  v.   St.   Paul,   Minn.    &   M. 

R'y  Co.   (Minn.) n.  450 

Rounds  V.   Delaware,    Lackawanna 

&  Western  R.  R.  Co.  (N.  Y.). . . .  536 
HofFman  v.   New  York  Central  & 

Hudson  River  R.  R.  Co.  (N.  Y.).  543 
Lang  V.  New  York,  Lake  Erie  & 

Western  R.  R.  Co.  (N.  Y.) 554 

International     &    Great     Northern 

R*y  Co.  V.  Anderson  (Tex.) n.  636 

Texas  &  Pacific  R'y  Co.  v.  Black 

(Tex.)   n.  636 

Houston   &  Texas   Central   R.    R. 

Co.  V.  Washington  (Tex.) n.  640 

AsSSUlt  — By  Conductor. 

Gilliam  v.  South  &  North  Alabama 

R.R.  Co.  (Ala.) 8 

St.  Louis,  L   M.  &  S.  R'y  Co.  v. 

Davis  (Ark.) 42 

Warner    v.   Southern    Pacific    Co. 

(Cal.)  88 

Denver     Tramway     Co.     v.     Reed 

(Colo.) 95 

Pecples  v.  Brunswick  &  Albany  R. 

R.  Co.  (Ga.) 117 

Turner  v.  Western   &  Atlantic  R. 

R.  Co.  (Ga.) 128 

Peavy  v.  Georgia  R.  R.  &  Banking 

Co.  (Ga.) 141 

East  Tennessee,  Va.  &  Ga.  R'y  Co. 

V.  Fleetwood  (Ga.) 143 

Higgins  V.  Southern  R'y  Co.  (Ga.).  147 
St.  Louis,  Alton  &  Chicago  R.  R. 

Co.  V.  Dalby  (111.) I49 

Chicago,  Burlington  &  Quincy  R. 

R.  Co.  V.  Bryan  (111.) 175 

Coggins  V.  Chicago  &  Alton  R.  R. 

Co.  (111.) n.  181 

Pennsylvania  R.  R.  Co.  v.  Connell 

(111.)  186 

North    Chicago    City    R'y    Co.    v. 

Gastka  (111.) 187 


ASSSU  i  t  —  Bt  Conductor — con- 
tinued. 

Chicago,  Burlington  &  Quincy  R. 

R.  Co.  V.  Boger  (111.) n.  195 

Chicago,  R.  I.  &  Pac.  R'y  Co.  v. 

Barrett  (111.) n.  195 

Evansville  &  Crawfordsville  R.  R. 

Co.  V.  Baum  (Ind.) 201 

Wabash  R'y  Co.  v.  Savage  (Ind.). 

n.  224 
Louisville,  N.  A.  &  C.  R'y  Co.  v. 

Wood  (Ind.) n.  224 

Louisville,  N.  A.  &  C.  R'y  Co.  v. 

Wolfe  (Ind.) n.  224 

Marquette  v.  Chicago  &  N.  W.  R'y 

Co.  (Iowa) n.  252 

McKinley  v.  Chicago  &  N.  W.  R'y 

Co.  (Iowa) n.  253 

Atchison,  Topeka  &  Santa  Fe  R.  R. 

Co.  V.  Gants  (Kan.) n.  274 

State  V.  Goold  (Me.) n.  340 

Baltimore  &  Ohio  R.  R.  Co.  v.  Bar- 

ger  (Md.) 360 

Ramsden  v.   Boston   &  Albany  R. 

R.  Co.  (Mass.) 372 

Coleman    v.    New    York    &    New 

Haven  R.  R.  Co.  (Mass.) 375 

Moore   v.   Fitchburg   R.    R.    Corp. 

(Mass.)  n.  416 

St.  John    V.    Eastern    R.     R.     Co. 

(Mass.)  n.  416 

Krulevitz    v.    Eastern    R.    R.    Co. 

(Mass.)  n.  417 

Marshall  v.  Boston  &  Albany  R.  R. 

Co.   (Mass.) n.  417 

McGilvray  v.  West  End  Street  R'y 

Co.   (Mass.) n.  417 

Faber   v.    Chicago    Great    Western 

R'y  Co.   (Minn.) n.  450 

Jones    V.    Chicago    Great  Western 

R'y  Co.  (Minn.) n.  450 

Louisville  &  Nashville  R.  R.  Co.  v. 

Maybin    (Miss.) n.  456 

Perkins  v.  Missouri,  Kan.  &  T.  R. 

R.  Co.  (Mo.) 461 

Brown  v.  Hannibal  &  St.  Jos.  R.  R. 

Co.    (Mo.) n.  476 

Randolph  v.  Hannibal  &  St.  J.  R'y 

Co.   (Mo.) n.  486 
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American  Negugence  Cases, 


A88&U It  —  By  Conductor — con- 
tinued, 

Eads  V.  Metropolitan  Street  R'y  Co. 

(Mo.)   n.  487 

Fremont,  £.  &  M.,  etc.,  R.  R.  Co. 

(Neb.)    n.  498 

State  V.  Thompson  (N.  H.) n.  507 

State  V.  Overton  (N.  J.) n.  512 

Isaacs  V.  Third  Ave.  R.  R.  Co.  (N. 

Y.)  524 

Townsend  v.  New  York  Central  & 

Hudson  River  R.  R.  Co.  (N.  Y.).  531 
Jackson  v.  Second  Ave.  R.  R.  Co. 

(N.  Y.) n.  552 

Shea  V.  Sixth  Ave.  R.  R.  Co.  (N. 

Y.)  n.  553 

Schultze  V.  Third  Ave.  R.  R.  Co. 

(N.  Y.) n.  553 

Notes  of  New  York  Cases  relating 

to  arrests  of,  assaults  upon  and 

ejection   of  passengers,   etc.    (N. 

Y.)  554-555 

Passenger    R.    R.    Co.    v.    Young 

(Ohio)  n.  571 

Sullivan  v.  Oregon  Railway  &  Nav- 
igation Co.  (Ore.) 578 

Pennsylvania  Co.  v.  Toomey  (Pa.) .  613 
Allegheny  Valley  R.  R.  v.  McLain 

(Pa.) n.  617 

Missouri  Pacific  R'y  Co.  v.  Martino 

(Tex.)  n.  638 

Fordyce  v.  Beecher  (Tex.) n.  639 

Missouri,  Kansas  &  Texas  R'y  Co. 

V.  Sanders  (Tex.) n.  639 

Craker  v.   Chicago   &  N.  W.  R'y 

Co.  (Wis.) 665 

New  Orleans  &  N.  E.  R.  R.  Co.  v. 

Jope  (U.  S.  Sup.) n.  703 

Texas  &  Pacific  R'y  Co.  v.  Wil- 
liams (U.  S.  Circ.) n.  705 

Harrison  v.  Fink  (U.  S.  Circ.)...n.  706 

Assault  —  By  Driver. 

Malecek  v.  Tower  Grove  &  Lafay- 
ette R'y  Co.  (Mo.) n.  476 

Stewart  v.  Brooklyn  &  Crosstown 
K..  JK.  L«o.  (N.  x.) 547 

Pittsburg,  Allegheny  &  Manchester 
R.  R.  Co.  V.  Donahue  (Pa.) 608 


Assault  — By  ly^iv^  —  confd. 

Barre  v.   Reading   City  Passenger 
R'y  Co.  (Pa.) n.  618 

Assault  —By  Employee. 

Railroad  Co.  v.  Theobald  (Ind.).n.  224 

Shirley  v.  Billings  (Ky.) n.  294 

Louisville  &  Nashville  R.  R.  Co.  v. 

Ballard   (Ky.) n.  294 

Winnegar    v.     Central     Passenger 

R'y  Co.   (Ky.) n.  294 

Wise  V.  South  Covington,  etc.,  R. 

R.  Co.  (Ky.) n.  295 

Williams    v.    Pullman    Palace    Car 

Co.  (La.) 30a 

Lafette  v.  R.  R.  Co.  (La.) n.  309 

Coleman    v.    New    York    &    New 

Haven  R.  R.  Co.  (Mass.) 375 

Bryant  v.  Rich  (Mass.) 392 

Ellis    V.    Narragansett    S.    S.    Co. 

(Mass.)  n.  392 

Standish  v.  Narragansett  S.  S.  Co. 

(Mass.) n.  416 

Dean  v.  St.  Paul  Union  Depot  Co. 

(Minn.)  441 

Harrold  v.  Winona  &  St.  Paul  R. 

R.   Co.   (Minn.) n.  450 

Janny  v.  Great  Northern  R.  R.  Co. 

(Minn.)    n.  450 

Compton  V.  Van  Valkenburgh  (N. 

J.)  n.  512 

Russell   V.    New    York   Central    & 

Hudson  River  R.  R.  Co.  (N.  Y.). 

n.  553 
Clark  V.  New  York,  Lake  Erie  & 

Western  R.  R.  Co.  (N.  Y.) 553 

Notes  of  New  York  Cases  relating 

to  arrests  of,  assaults  upon  and 

ejection  of  passengers,   etc.    (N. 

Y.)  5S4-555 

Gulf,  Colorado  &  Santa  Fe  R'y  Co. 

V.  Moody  (Tex.) n.  639 

Krantz  v.  Rio  Grande  Western  R'y 
Co.    (Utah) 647 

New  York,  Lake  Erie  &  Western 
R.  R.  Co.  V.  Winter  (U.  S.  Sup.).  690 

New    Jersey     Steamboat     Co.     v. 
Brockett  (U.  S.  Sup.) n.  70a 
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Assault  —  By  Engineer. 

White  V.   Norfolk  &  Southern  R. 
R.  Co.  (N.  C) n.  564 

Assault  —By  Ferryman. 

Scanlon  v.  Suter  (Pa.) n.  618 

Assault  —  By  Gatekeeper. 

Watkins  v.  Pennsylvania  R.  R.  Co. 

(D.  C.) 115 

Dickerman  v.  St.  Paul  Union  Depot 

Co.  (Minn.) n.  449 

Assault  —By  Officer. 

Memphis  &  Cincinnati  Packet  Co. 

V.  Pikey  (Ind.) 221-223 

Springer     Transportation     Co.     v. 

Smith  (Tenn.) n.  624 

Texas  &  Pacific  R'y  Co.  v.  Bowlin 

(Tex.)    638 

Norfolk  &  Western  R.   R.   Co.  v. 

Galliher  (Va.) n.  651 

Assault  — By  Passenger. 

Wright  V.  Chicago,   Burlington  & 

Quincy  R.  R.  Co.  (Colo.) 89 

Flint  V.   Norwich    &    New    York 

Transportation  Co.  (Conn.) 103 

Flannery  v.  Baltimore  &  Ohio  R. 

R.  Co.  (D.  C) i\l 

Holly  V.  Atlanta  Street  R.  R.  Co. 

(Ga.)    117 

Chicago  &  Alton  R.  R.  Co.  v.  Pills- 
bury  (111.) 185 

Evansville    &    Indianapolis    R.    R. 

Co.  V.  Darting  (Ind.) 198 

Felton  V.  Chicago,  R.  I.  &  P.  R.  R. 

Co.  (Iowa) 251 

Sachrowitz  v.  Atchison,  Topeka  & 

SanU  Fe  R.  R.  Co.  (Kan.) 269 

Hessian  v.  Ferguson  (La.) n.  309 

Mullan   V.   Wisconsin   Central   R'y 

Co.  (Minn.) n.  450 

New  Orleans,  St.  L.  &  C.  R.  R.  Co. 

V.  Burke  (Miss.) 452 

Royston  v.  Illinois  Central  R.   R. 

Co.   (Miss.) 453 

Sira  V.  Wabash  R.  R.  Co.  (Mo.).n.  477 


Assault  — By   Passenger  —  a?»- 
tinued, 

Putnam   v.    Broadway    &    Seventh 

Ave.  R.  R.  Co.  (N.  Y.) n.  553 

Pittsburg,  Fort  Wayne  &  Chicago 

R*y  Co.  V.  Hinds  (Pa.) 602 

Pittsburg  &  Connellsville  R.  R.  Co. 

V.  Pillow  (Pa.) 608 

Meyer  v.  St.  Louis,  I.  M.  &  S.  R'y 

Co.  (U.  S.  Circ.  App.) n.  704 

Southern  Pacific  Co.  v.   Hamilton 

(U.  S.  Circ.  App.) n.  704 

King  v.  Ohio  &  Mississippi  R'y  Co. 

(U.  S.  Circ.) n.  706 

Assault  —  By  Porter. 

Thorpe   v.    New   York   Central    & 
Hudson  River  R.  R.  Co.  (N.  Y.). 

n.  553 
Dwindle  v.   New  York  Central  & 
Hudson  River  R.  R.  Co.  (N.  Y.). 

n.  553 
Texas  &  Pacific  R'y  Co.  v.  Edmond 

(Tex.) n.  639 

Campbell   v.    Pullman    Palace    Car 

Co.  (U.  S.  Circ.) n.706 

Assault  —  By  Railroad  Agent. 

Georgia  R.   R.   &   Banking  Co  v. 

Richmond   (Ga.) 146 

St  Louis  S.  W.  R'y  Co.  v.  Griffith 

(Tex.) n.  640 

Pick  v.  Chicago  &  N.  W.  R'y  Co. 

(Wis.)    n.  678 

Assault  —  By  Stranger. 

Ashton    V.    Detroit    City    R'y    Co. 

(Mich.)   435 

Britton  v.  Atlanta  &  Charlotte  Air 

Line  R'y  Co.  (N.  C.) n.  563 

Assault  —  By  Watchman. 

Norfolk  &  Western   R.  R.   Co.  v. 
Galliher  (Va.) n.  651 

Assault  Upon  Officer. 

Chicago  &  Alton  R.  R.  Co.  v.  Ran- 
dolph (111.) 195 
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American  Negligence  Cases. 


Assault  —  Threat  to. 

Goddard   v.    Grand  Trunk   R'y   of 
Canada  (Me.) 316 

Back  I  n j  u  red  —  assault. 

Turner  v.  Western  &  Atlantic  R. 
R.  Co.  (Ga.) 128 

Baggage  Agent — assault 

BY. 

Dean  v.  St.  Paul  Union  Depot  Co. 

(Minn.) 441 

Daniel  v.  Petersburg  R.  R.  Co.  (N. 

C.)  n.  564 

Brakeman — abuse  by. 

Alabama  Great  Southern  R.  R.  Co. 

V.  Tapia  (Ala.) 26 

Atlanta  &  West  Point  R.  R.  Co.  v. 

Condor  (Ga.) 129 

Chicago  &  Northwestern  R'y  Co.  v. 

Williams   (111.) 160 

Goddard  v.    Grand  Trunk   R*y   of 

Canada  (Me.) 316 

Houston  &  Texas  Central  R'y  Co. 

V.  Grigsby  (Tex.) n.  640 

Brakeman — assault  by. 

Alabama  Great  Southern  R.  R.  Co. 

V.  Frazier  (Ala.) 17 

Lampkin  v.  Louisville  &  Nashville 

R.  R.  Co.  (Ala.) 29 

St.  Louis,  L  M.  &  S.  R'y  Co.  v. 

Dendricks   (Ark.) ^y 

St.  Louis,  Iron  M.  &  So.  R'y  Co. 

V.  Davis  (Ark.) 42 

Crocker  v.  New  London,  Williman- 

tic  &  Palmer  R.  R.  Co.  (Conn.).  100 
Atlanta  &  West  Point  R.  R.  Co.  v. 

Condor  (Ga.) 129 

St.  Louis,  Alton  &  Chicago  R.  R. 

Co.  V.  Dalby  (111.) 149 

Chicago  &   Eastern   R.   R.   Co.  v. 

Flexman   (111.) 181 

Illinois  Central  R.  R.  Co.  v.  Shee- 

han  (111.) 191 

Illinois  Central  R.  R.  Co.  v.  Smith 

(111.)   n.  191 


Brakeman — assault  by — r^n- 

Hnued. 

Illinois  Central  R.  R.  Co.  v.  Carl- 
son (111.) n.  191 

Indianapolis    Union    R'y    Co.    v. 

Cooper  (Ind.) n.  199 

Louisville  &  Nashville  R.  R.  Co.  v. 

Kelly   (Ind.) 313 

Marion  v.  Chicago,  R.  I.  &  P.  R. 

R.  Co.  (Iowa) 244 

Atchison,  Topeka  &  Santa  Fe  R.  R. 

Co.  V.  Henry  (Kan.) 280 

Hanson     v.     European     &     North 

American  R'y  Co.  (Me.) 356 

Mykleby    v.     Chicago,     St.     Paul, 

Minn.  &  O.  R'y  Co.  (Minn.)..n.  449 
Conger  v.   St.   Paul,   Minn.   &  M. 

R'y  Co.   (Minn.) n.  450 

Rounds  V.   Delaware,   Lackawanna 

&  Western  R.  R.  Co.  (N.  Y.)...  536 
Hoffman  v.   Naiv  York  Central   & 

Hudson  River  R.  R.  Co.  (N.  Y.).  543 
Lang  V.  New  York,  Lake  Erie  & 

Western  R.  R.  Co.  (N.  Y.) 554 

International    &    Great    Northern 

R'y  Co.  V.  Anderson  (Tex.) n.  636 

Texas  &  Pacific  R'y  Co.  v.  Black 

(Tex.)    n.  636 

Houston   &  Texas   Central   R.    R. 

Co.  V.  Washington  (Tex.) n.  640 

Bullet  —  Struck  by. 

Flint    V.     Norwich   &    New   York 
Transportation  Co.  <Conn.) 103 

Change — mistake  in. 

Curtis  V.   Louisville  City   R'y  Co. 
(Ky.)    n.  294 

Clothing      Damaged— 

Ejection. 

Dalton  V.  Beers  (Conn.) 108 

Chicago,  Burlington  &  Quincy  R. 
R.  Co.  V.  Bryan  (111.) 175 

Coin  — Tender  of  Worn. 

Jersey  City  &  Bergen  R.  R.  Co.  v. 
Morgan  (N.  J.) 510 
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Collar    Bone  Injured  — 

Assault. 

Schulue  V.  Third  Ave.  R.  R.  Co. 
(N.  Y.) n.  553 

Collar   Bone   Injured— 

Ejection. 

Johnson  v.  Chicago,  R.  I.  &  P.  R. 
R.  Co.  (Iowa) 241 

Colored      Passenger  — 

Assault  Upon. 

Royston  v.  Illinois  Central   R.   R. 

Co.   (Miss.) 453 

Quinn  v.  Louisville  &  Nashville  R. 

R.  Co.  (Ky.) 302 


Passenger— 


Colored 

Ejection  of. 

Turner  v.  North  Beach  &  Mission 

R.  R.  Co.  (Cal.) 49 

Georgia  R.  R.  &  Banking  Co.  v. 

Dougherty  (Ga.) n.  135 

Chicago  &  Northwestern  R*y  Co.  v. 

Williams  (111.) 160 

Britton  v.  Atlanta  &  Charlotte  Air- 
Line  R'y  Co.  (N.  C.) n.  563 

West  Chester  &  Phila.  R.  R.  Co.  v. 

Miles    (Pa.) n.  617 

Louisville,  Nashville  &  G.  S.  R.  R. 

Co.  V.  Fleming  (Tenn.) n.  624 

Chesapeake,  Ohio  &  S.  W.  R.  R. 

Co.  V.  Wells  (Tenn.) n.  624 

International    &    Great    Northern 

R.  R.  Co.  V.  Miller  (Tex.) n.  639 

Brown  v.   Memphis  &   Charleston 

R.  R.  Co.  (U.  S.  Circ.) n.  705 

Gray   v.    Cincinnati   Southern    R'y 

Co.  (U.  S.  Circ.) n.  705 

Murphy  v.  Western  &  Atlantic  R. 

R.  Co.  (U.  S.  Circ.) n.  707 

Commutation  Ticket  — 

Failure  to  Produce. 

Downs  V.  New  York  &  New  Haven 
R.  R.  Co.  (Conn.) 104 

Maples  V.  New  York  &  New  Haven 
R.  R.  Co.  (Conn.) 104 


Commutation  Ticket  — 

Failure  to  Produce  —  continued. 

Rogers  v.  Atlantic  City  R.  R.  Co. 

(N.J.) 511 

State  V.  Delaware,  Lackawanna  & 

Western  R.  R.  Co.  (N.  J.)....n.  512 

Commutation  Ticket  — 

Loss  of. 

Ripley  v.  New  Jersey  R.  R.  &  T. 

Co.   (N.  J.) n.  512 

Crawford   v.    Cincinnati,    Hamilton 

&  Dayton  R.  R.  Co.  (Ohio)...n.  572 
Crawford  v.   Cincinnati,    Hamilton 

&  Dayton  R.  R.  Co.  (Ohio)..n.  572 

Commutation  Ticket  — 

Void. 

Thompson  v.  Truesdale  (Minn.).n.  450 
Lillis  V.  St.  Louis,  Kansas  City  & 

N.  R'y  Co.  (Mo.) n.  476 

Norfolk  &  Western   R.   R.   Co.  v. 

Wysor  (Va.) n.  651 

Conductor  — Abuse  by. 

St.  Louis,  Iron  M.  &  So.  R'y  Co. 

V.  Davis  (Ark.) 42 

Fordyce  v.  Nix  (Ark.) 43 

St.  Louis  &  San  Francisco  R'y  Co. 

V.  Brown  (Ark.) 44 

Kline  v.  Central  Pacific  R.  R.  Co. 

(Cal.)  58 

Gorman    v.    Southern    Pacific  Co. 

(Cal.)  69 

Sloane  v.  Southern  California  R'y 

Co.  (Cal.) 76 

Dalton  V.  Beers  (Conn.) 108 

Georgia  R.   R.  &   Banking  Co.  v. 

Olds  (Ga.) 134 

Chattanooga,    Rome    &    Columbus 

R.  R.  Co.  V.  Lyon  (Ga.) 143 

East  Tennessee,  Va.  &  Ga.  R'y  Co. 

V.  Fleetwood  (Ga.) 143 

Atlanta  Consolidated  Street  R'y  Co. 

V.   Keeny  (Ga.) 148 

Chicago  &  Northwestern  R'y  Co.  v. 

Williams   (111.) 160 

Pittsburg,   Cincinnati  &  St.    Louis 

R'y  Co.  V.  Dewin  (111.) 172 
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Conductor — abuse  by — con- 
dnueeL 

Pittsburgh,    Cin.,    Chic.    &   St.    L. 

R'y  Co.  V.  Lightcap  (Ind.) n.  199 

Baltimore   &   Ohio   R.   R.    Co.   v. 

Blocher  (Md.) 341 

Barker  v.  St.  Louis,  I.  M.  &  S.  R. 

R.  Co.  (Mo.) n.  477 

Woolsey  v.  Chicago,  B.  &  Q.  R.  R. 

Co.  (Neb.) n.  498 

Delaware,  Lackawanna  &  Western 

R.  R.  Co.  V.  Walsh  (N.  J.) n.  509 

Muckle  V.  Rochester  R'y  Co.   (N. 

Y.)   n  553 

Texas    Pacific    R'y    Co.  v.  James 

(Tex.) 634 

Wightman  v.  Chicago  &  N.  W.  R'y 

Co.   (Wis.) n.  678 

New  York,  Lake  Erie  &  Western 

R.  R.-Co.  V.  Winter  (U.  S.  Sup.).  690 
Gallena  v.  Hot  Springs  R.  R.  (U. 

S.   Circ.) n.  70S 

Conductor — assault  by. 

Gilliam  v.  South  &  North  Alabama 

R.  R.  Co.  (Ala.) 8 

St.  Louis,  Iron  M.  &  So.  R'y  Co. 

V.  Davis  (Ark.) 42 

Warner    v.    Southern    Pacific    Co. 

(Cal.)  88 

Denver    Tramway     Co.    v.     Reed 

(Colo.) 95 

Peeples  v.  Brunswick  &  Albany  R. 

R.  Co.  (Ga.) 117 

Turner  v.  Western   &  Atlantic  R. 

R.  Co.  (Ga.) 128 

Peavy  v.  Georgia  R.  R.  &  Banking 

Co.  (Ga.) 141 

East  Tennessee,  Va.  &  Ga.  R'y  Co. 

v.  Fleetwood  (Ga.) 143 

Higgins  V.  Southern  R'y  Co.  (Ga.).  147 
St.  Louis,  Alton  &  Chicago  R.  R. 

V.  Dalby  (111.) I49 

Chicago,  Burlington  &  Quincy  R. 

R.  Co.  V.  Bryan  (111.) 175 

Coggins  V.  Chicago  &  Alton  R.  R. 

Co.   (111.) n.  181 

Pennsylvania  R.  R.  Co.  v.  Connell 

(111.)  186 


Conductor  —  assault  by — con- 
tintud. 

North    Chicago    City    ft'y    Co.    v. 

Gastka  (111.) 187 

Chicago,  Burlington  &  Quincy  R. 

R.  Co.  V.  Boger  (111.) n.  195 

Chicago.  R.  I.  &  Pac.  R'y  Co.  v. 

Barrett  (111.) n.  195 

Evansville  &  Crawfordsville  R.  R. 

Co.  V  Baum  (Ind.) 201 

Wabash  R'y  Co.  v.  Savage  (Ind.).n.  224 
Louisville,  N.  A.  &  C.  R'y  Co.  v. 

Wood  (Ind.) n.  224 

Louisville,  N.  A.  &  C.  R'y  Co.  v. 

Wolfe  (Ind.) n.  224 

Marquette  v.  Chicago  &  N.  W.  R'y 

Co.  (Iowa) n.  252 

Atchison,  Topeka  &  Santa  Fe  R.  R. 

Co.  V.  Gants  (Kan.) n.  274 

State  V.  Goold  (Me.) n.  340 

Baltimore  &  Ohio  R.  R.  Co.  v.  Bar- 

ger  (Md.) 360 

Ramsden  v.   Boston  &  Albany  R. 

R.   Co.   (Mass.) 372 

Coleman    v.    New    York    &    New 

Haven  R.  R.  Co.  (Mass.) 375 

Moore   v.   Fitchburg  R.    R.   Corp. 

(Mass.)    n.  416 

St.    John    V.    Eastern    R.   R.   Co. 

(Mass.)    n.  416 

Krulevitz    v.    Eastern    R.   R.   Co. 

(Mass.)    n.  417 

Marshall  v.  Boston  &  Albany  R.  R. 

Co.  (Mass.) n.  417 

McGilvray  v.  West  End  Street  R'y 

Co.  (Mass.) n.  417 

Faber   v.    Chicago   Great   Western 
R'y  Co.  (Minn.) n.  450 

Jones   V.    Chicago   Great   Western 
R'y  Co.   (Minn.) n.  450 

Louisville  &  Nashville  R.  R.  Co.  v. 
Maybin  (Miss.) n.  456 

Perkins  v.  Missouri,  Kan.  &  T.  R. 
R.  Co.  (Mo.) 461 

Brown  v.  Hannibal  &  St  Jos.  R. 
R.  Co.  (Mo.) n.  476 

Randolph    v.     Hannibal   &   St.  J. 
R'y  Co.  (Mo.) n.  486 
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Conductor — assault  by — con- 
tinued. 

Eads  V.  Metropolitan  Street  R'y  Co. 

(Mo.)   n.  487 

Fremont,  E.  &  M.,  etc.,  R.  R.  Co. 

(Neb.)    n.  498 

State  V.  Thompson  (N.  H.) n.  507 

State  V.  Overton  (N.  J.) n.  512 

Isaacs  V.  Third  Ave.  R.  R.  Co.  (N. 

Y.)    524 

Townsend  v.  New  York  Central  & 

Hudson  River  R,  R.  Co.  (N.  Y.).  53' 
Jackson  v.  Second  Ave.  R.  R.  Co. 

(N.  Y.) n.  552 

Shea  V.  Sixth  Ave.  R.  R.  Co.  (N. 

Y.)   n.  553 

Schultze  V.  Third  Ave.  R.  R.   Co. 

(N.  Y.) n.  553 

Notes  of  New  York  Cases  relating 

to  arrests  of,  assaults  upon  and 

ejection   of   passengers,   etc.    (N. 

Y.) 554-555 

Passenger    R.    R.    Co.    v.    Young 

(Ohio)   n.  571 

Sullivan  v.  Oregon  Railway  &  Nav- 
igation Co.   (Ore.) 578 

Pennsylvania  Co.  v.  Toomey  (Pa.).  613 
Allegheny  Valley  R.  R.  v.  McLain 

(Pa.)  n.  617 

Missouri  Pacific  R'y  Co.  v.  Martino 

(Tex.)   n.  638 

Fordyce  v.  Beecher  (Tex.) n.  639 

Missouri,  Kansas  &  Texas  R'y  Co. 

V.  Sanders  (Tex.) n.  639 

Craker  v.  Chicago  &  N.  W.  R'y  Co. 

(Wis.) 663 

New  Orleans  &  N.  E.  R.  R.  Co.  v. 

Jope  (U.  S.  Sup.) n.  703 

Texas  &  Pacific  R'y  Co.  v.  Williams 

(U.  S.  Circ.  App.) n.  705 

Harrison  v.  Fink  (U.  S.  Circ.)...n.  706 

Conductor —  mistake  of. 

Gorman  v.  Southern  Pacific  Co. 
(Cal.)  69 

Georgia  R.  R.  &  Banking  Co.  v. 
Eskew  (Ga.) 142 

Philadelphia,  Wilmington  &  Balti- 
more R.  R.  Co.  (Md.) n.  360 


Conductor  —  mistake   of  — 

continued, 

Rouser  v.   North  Park  Street  R'y 

Co.  (Mich.) n.  431 

Wardwell  v.  Chicago,  Mil.  &  St.  P. 

R'y  Co.   (Minn.) 445 

Kansas  City,  Memphis  &  Birm.  R. 

R.  Co.  V.  Riley  (Miss.) 456 

McGinnis  v.    Missouri   Pacific   R'y 

Co.  (Mo.) n.  487 

Townsend  v.  New  York  Central  & 

Hudson  River  R.  R.  Co.  (N.  Y.).  531 
Muckle  V.   Rochester  R'y  Co.    (N. 

Y.)  n.  553 

Shelton  v.  Lake  Shore  &  Michigan 

Southern  R'y  Co.  (Ohio) n.  572 

Baltimore  &  Ohio  R.  R.  v.  Bam- 

brey    (Pa.) n.  6x8 

Duggan  v.  Baltimore  &  Ohio  R.  R. 

Co.  (Pa.) n.  6x8 

Palmer  v.    Charlotte,    Columbia   & 

Augusta  R.  R.  Co.  (S.  C.) n.  622 

Breen  v.  Texas  &  Pacific  R'y  Co. 

(Tex.) n.  635 

Sheets   v.    Ohio    River   R.    R.    Co. 

(W.  Va.) n.  663 

Yorton  v.  Milwaukee,   Lake  Shore 

&  W.  R'y  Co.  (Wis.) 678 

Conductor  — Shot  by. 

Peavy  v.  Georgia  R.  R.  &  Banking 

Co.  (Ga.) 141 

Higgins  V.  Southern  R'y  Co.  (Ga.).   147 
Southern   Pacific   R'y  Co.   v.   Ken- 
nedy (Tex.) n.  639 

Coupon      Ticket  — Refusal 
to  Accept. 

Nichols    V.    Southern    Pacific    Co. 

(Ore.) n.  579 

Norfolk   &  Western   R.   R.   Co.  v. 

Wysor  (Va.) n.  651 

Counterfeit       Moneys 

Tender  of. 

Atlanta  Consolidated  Street  R'y  Co. 

V.  Keeny  (Ga.) 148 

Memphis  &  Charleston  R.  R.  Co. 

V.  Chastine  (Miss.) n.  456 
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Counterfeit     Money  — 

Tender  of —  continued. 
Mulligan   v.    New   York   &   Rock- 
away  Beach  R.  R.  Co.  (N.  Y.).n.  553 
Palmeri   v.    Manhattan   R.    R.    Co. 

(N.  Y.) n.  553 

Galveston,  Harrisburg  &  San  Ant. 
R'y  Co.  V.  Donahoc  (Tex.) 624 

Death  —  assault. 

Memphis  &  Cincinnati  Packet  Co. 

V.  Pikey  (Ind.) 221-223 

Felton  V.  Chicago,  R.  I.  &  P.  R. 

R.  Co.  (Iowa) 251 

Daniel  v.  Petersbury  R.  R.  Co.  (N. 

C. ) n.  564 

Meyer  v.  St.  Louis,  I.  M.  &  S.  R'y 

Co.  (U.  S.  Circ.  App.) n.  704 

Death  —  by  drowning. 

Scanlon  v.  Suter  (Pa.) n.  618 

Death  —  ejection. 

Louisville  &  Nashville  R.  R.  Co.  v. 

Johnson  (Ala.) 13 

Louisville  &  Nashville  R.  R.  Co.  v. 

Johnson  (Ala.) 30 

South  Carolina  R.  R.   Co.  v.   Nix 

(Ga.) 118 

Georgia  Southern  &  Florida  R.  R. 

Co.  V.  George  (Ga.) 145 

Indianapolis,  Peru  &  Chicago  R'y 

Co.  V.  Pitzer  (Ind.) n.  223 

Haley  v.  Chicago  &  Northwestern 

R'y  Co.  (Iowa) 230 

Louisville  &  Nashville  R.  R.  Co.  v. 

Logan  (Ky.) 294 

Louisville  &  Nashville  R.  R.  Co.  v. 

Ellis  (Ky.) n.  295 

Conolly  V.  Crescent  City  R.  R.  Co. 

(La.) 309 

Meyer  v.  Pacific  R.  R.  Co.  (Mo.). 

n.  476 

Sanford  v.  Eighth  Ave.  R.  R.  Co. 
(N.  Y.) 520 

Roseman  v.  Carolina  Central  R.  R. 

Co.  (N.  C.) n.  564 

Railway  Co.  v.  Valleley  (Ohio) 567 

Ham  V.  Delaware  &  Hudson  Canal 

Co.  (Pa.) n.  618 


Death  —  ejection  —  continued, 

Texas  &  Pacific  R'y  Co.  v.  Mother 
(Tex.) n.  639 

Death — by  shooting. 

King  V.  Ohio  &  Mississippi  R'y 
Co.  (U.  S.  Circ.) n.  706 

Depot  —  Assault  at. 
Dean  v.  St.  Paul  Union  Depot  Co. 
(Minn.) 441 

Disorderly     Conduct- 
or Passenger. 

Batton  V.  South  &  North  Alabama 
R.  R.  Co.  (Ala.) 9 

Louisville  &  Nashville  R.  R.  Co.  v. 
Johnson  (Ala.) 13 

Warner  v.  Southern  Pacific  Co. 
(Cal.) 88 

Peavy  v.  Georgia  R.  R.  &  Banking 
Co.  (Ga.) 141 

Chicago  &  Alton  R.  R.  Co.  v.  Ran- 
dolph  (111.) 195 

Quinn  v.  Louisville  &  Nashville 
R.  R.  Co.  (Ky.) 3Q2 

Robinson  v.  Rockland,  Thomaston 
&  Camden  Street  R'y  (Me.) 340 

Lucy  V.  Chicago  G.  W.  R'y  Co. 
(Minn.) n.  451 

Jardine  v.  Cornell  (N.  J.) n.  513 

Gulf,  Colorado  &  Santa  Fe  R'y  Co. 
V.  Moody  (Tex.) n.  639 

Driver — assault  by. 

Malecek  v.  Tower  Grove  &  Lafay- 
ette R'y  Co.  (Mo.) n.  476 

Stewart  v.  Brooklyn  &  Crosstown 
R.  R.  Co.  (N.  Y.) 547 

Pittsburg,  Allegheny  &  Manchester 
R.  R.  Co.  v.  Donahue  (Pa.) 608 

Barre  v.  Reading  City  Passenger 
R'y  Co.  (Pa.) n.  618 

Drowning  — Death  by. 

Scanlon  v.  Suter  (Pa.) n.  618 

Ejected  from  Baggage 
Car. 

Rounds  v.  Delaware,  Lackawanna 
&  Western  R.  R.  Co.  (N.  Y.)...  536 
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Ejected  from  Box  Car. 

Gulf,  Colo.  &  Santa  Fe  R'y  Co.  v. 
Kirkbride  (Tex.) 631 

Ejected  from  Car  Plat- 
form. 

Pennsylvania  Co.  v.  Toomey  (Pa.).  613 
McMillan  v.  Federal  Street  &  Pleas- 
ant   Valley    Passenger    R'y    Co. 
(Pa.) n.6i8 

Ejected  from  Chair  Car. 

St.  Louis,  Arkansas  &  Texas  R'y 
Co.  V.  Hardy  (Ark.) 41 

Wright  V.  California  Central  R'y 
Co.  (Cal.) 69 

Ejected     from    Coal 
Train. 

Lang  V.  New  York,  Lake  Erie  & 
Western  R.  R.  Co.  (N.  Y.) 554 

Ejected  from   Drawing 
Room  Car. 

Thorpe  v.  New  York  Central  & 
Hudson  River  R.  R.  Co.  (N.  Y.). 

n.  553 

Ejected  from  Engine. 

Chicago,  Milwaukee  &  St.  Paul  R. 
R.  Co.  V.  West  (111.) n.  188 

Ejected  from  Ferryboat. 

Ripley  v.  New  Jersey  R.  R.  &  T. 

Co.  (N.J.) n.  512 

Compton  V.  Van  Valkenburgh  (N. 

J.) n.  512 

Allen   V.    Camden    &    Philadelphia 

Steamboat  Co.  (N.  J.) n.  512 

Ejected   from    Freight 
Train. 

£vans  v.  Memphis  &  Charleston 
R.  R.  Co.  (Ala.) n.      i 

South  &  North  Alabama  R.  R.  Co. 
V.  Huffman  (Ala.) i 

Hobbs  V.  Texas  &  Pacific  R'y  Co. 
(Ark.) 41 


Ejected    from    Freight 

Train  —  continued, 

Chicago    &    Alton    R.    R.    Co.  v. 

Flagg  (111.) 154 

Illinois  Central  R.  R.  Co.  v.  Sutton 

(III.) n.  154 

Illinois  Central  R.  R.  Co.  v.  Nel- 
son (111.) 161 

Toledo,  Peoria  &  Warsaw  R.  R. 
Co.  V.  Patterson  (111.) 165 

Illinois  Central  R.  R.  Co.  v.  John- 
son (111.) 168 

Illinois  Central  R.  R.  Co.  v.  Cun- 
ningham (111.) n.  168 

Law  V.  Illinois  Central  R.  R.  Co. 
(Iowa)  239-241 

Marion  v.  Chicago,  R.  I.  &  P.  R. 
R.  Co.  (Iowa) 244 

Holmes  v.  Wakefield  (Mass.). ..  .n.  416 

Thomas  v.  Chicago  &  Grand  Trunk 
R>  Co.  (Mich.) n.  430 

Cain  V.  Minneapolis  &  St.  Louis 
R'y  Co.   (Minn.) n.  449 

Brevig  v.  Chicago,  St.  P.,  M.  &  O. 
R'y  Co.   (Minn.) n.  451 

Thompson  v.  Yazoo  &  Miss.  Valley 
R.  R.  Co.  (Miss.) n.  456 

Farber  v.  Missouri  Pacific  R'y  Co. 
(Mo.) 475 

Jones  V.  Wabash,  St:  L.  &  P.  R'y 
Co.   (Mo.) n.  486 

Claybrook  v.  Hannibal  &  St.  J. 
R'y  Co.  (Mo.) n.  486 

Burke  v.  Missouri  Pacific  R'y  Co. 
(Mo.) ; 486 

Cross  V.  Kansas  City,  Fort  Scott 
&  M.  R.  R.  Co.  (Mo.) n.  487 

Clark  V.  New  York,  Lake  Erie  & 
Western  R.  R.  Co.  (N.  Y.) 553 

Lake  Shore  &  Michigan  Southern 
R'y  Co.  V.  Greenwood  (Pa.).,  .n.  617 

Lane  v.  East  Tennessee,  Va.  &  Ga. 
R.  R.  Co.  (Tenn.) n.  623 

Gulf,  Colo.  &  Santa  Fe  R'y  Co.  v. 
Kirkbride  (Tex.) 631 

Gulf,  Colorado  &  Santa  Fe  R'y  Co. 
V.  Hurley  (Tex.) n.  636 

Eddy  V.  Rider  (Tex.) n.  636 
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Ejected    from    Freight 

I  rSin  —  continued. 

International  &  Great  Northern 
R'y  Co.  V.  Anderson  (Tex.) n.  636 

Texas  &  Pacific  R'y  Co.  v.  Black 
(Tex.) n.  636 

Texas  &  Pacific  R'y  Co.  v.  Mother 
(Tex.) n.  639 

Southern  Pacific  R'y  Co.  v.  Ken- 
nedy (Tex.) n.  639 

Houston  &  Texas  Central  R'y  Co. 
V.  Grigsby  (Tex.) n.  640 

Chesapeake  &  Ohio  R'y  Co.  v.  An- 
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Houston  &  Texas  Central  R'y  Co. 
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town R.  R.  Co.  (D.  C.) 114 
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(N.  Y.) 520 

Isaacs  V.  Third  Ave.  R.  R.  Co.  (N. 
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Whitman  (Ala.) 9 

Alabama  Great  Southern  R'y  Co.  v. 

Smith  (Ala.) 12 

Alabama  Great  Southern  R.  R.  Co. 
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Georgia  R.  R.  &  Banking  Co.  v. 
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R.  R.  Co.  (Conn.) 104 
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(Fla.) 116 

Lindsay  v.  Central  R.  R.  &  Bank- 
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Georgia  R.  R.  &  Banking  Co.  v. 

Olds  (Ga.) 134 
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Ga.) 135 

Georgia  R.  R.  &  Banking  Co.  v. 

Dougherty  (Ga.) n.  135 

Lewis  V.  Western  &  Atlantic  R.  R. 

Cjo.  (Ga.) n.  135 

Phillips  V.  Georgia  R.  R.  &  Bank- 
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Elliott  V.  Western  &  Atlantic  R.  R. 
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Co.  (111.) 170 

Chicago,  Burlington  &  Quincy  R. 
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Hoffhauer  v.  R.  R.  Co.  (Iowa)..n.  253 
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Law  V.  Illinois  CeiTtral  R.   R.  Co. 

(Iowa)  239-241 

Marion  v.  Chicago,  R.  I.  &  P.  R. 

R.  Co.   (Iowa) 244 

Holmes  v.  Wakefield  (Mass.) n.  416 

Cain   V.    Minneapolis   &  St.    Louis 

R'y   Co.   (Minn.) n.  449 

Mykleby    v.     Chicago,     St.     Paul, 

Minn.  &  O.  R'y  Co.  (Minn.)..n.  449 
Thompson  v.  Yazoo  &  Miss.  Val- 
ley R.  R.  Co.  (Miss.) n.  456 

Perkins  v.  Missouri,  Kansas  &  T. 

R.  R.  Co.  (Mo.) 461 

Brill  V.  Eddy   (Mo.) 471 

Meyer  v.  Pacific  R.  R.  Co.  (Mo.).n.  476 
Barker  v.  St.  Louis,  I.  M.  &  S.  R. 

R.  Co.  (Mo.) n.  477 

St.    Clair   v.    Missouri    Pacific   R'y 

Co.    (Mo.) n.  487 

Townsend  v.  New  York  Central  & 

Hudson  River  R.  R.  Co.  (N.  Y.).  531 
Rounds  V.   Delaware,   Lackawanna 

&  Western  R.  R.  Co.  (N.  Y.)...  536 
Hoffman  v.   New  York  Central  & 

Hudson  River  R.  R.  Co.  (N.  Y.).  543 

Clark  V.  New  York,  Lake  Erie  & 
Western  R.  R.  Co.  (N.  Y.) 553 

Lang  V.  New  York,  Lake  Erie  & 
Western  R.  R.  Co.  (N.  Y.) 554 

Sullivan  v.  Oregon  Railway  & 
Navigation  Co.   (Ore.) 578 

Pennsylvania  Co.  v.  Toomey  (Pa.).  613 

Gulf,  Colo.  &  Santa  Fe  R'y  Co.  v. 
Kirkbride  (Tex.) 631 

International  &  Great  Northern  R'y 
Co.  v.  Anderson  (Tex.) n.  636 

Texas  &  Pacific  R'y  Co.  v.  Black 
(Tex.) n.  636 


Ejected  from  Train  in 

M  Ot  ion  —  continued, 

Texas  &  Pacific  R'y  Co.  v.  Mother 
(Tex.) n.  639 

Southern  Pacific  R'y  Co.  v.  Ken- 
nedy (Tex.) n.  639 

Missouri.  Kansas  &  Texas  R'y  Co. 
V.  Sanders  (Tex.) n.  639 

St.  Louis  S.  W.  R'y  Co.  v.  Huffman 
(Tex.) n.  640 

Houston  &  Texas  Central  R'y  Co. 
V.  Grigsby  (Tex.) n.  640 

Chesapeake  &  Ohio  R'y  Co.  v.  An- 
derson (Va.) 651 

Stone  v.  Chicago,  St.  P.,  M.  &  O. 
R'y  Co.  (Wis.) n.  679 

Gallena  v.  Hot  Springs  R.  R.  (U. 
S.   Circ.) n.  705 

Fell  V.  Northern  Pacific  R.  R.  Co. 
(U.  S.  Cifc.) n.  706 

Ejected    from  Waiting 
Room. 

Chicago  &  .A.lton  R.  R.  Co.  v.  Ran- 
dolph  (111.) 195 

Johnson  v.  Chicago,  R.  L  &  P.  R. 
R.  Co.   (Iowa) 241 

Employee — abuse  by. 

Kinney  v.  Louisville  &  Nashville 
R.  R.  Co.  (Ky.) n.  295 

Gulf,  Colo.  &  Santa  Fe  R'y  Co.  v. 
Kirkbride  (Tex.) 631 

E  m  ployee — assault  by. 

Railroad  Co.  v.  Theobald  (Ind.).n.  224 

Shirley  v.  Billings  (Ky.) n.  294 

Louisville  &  Nashville  R.  R.  Co.  v. 

Ballard  (Ky.) n.  294 

Winnegar  v.  Central  Passenger  R'y 

Co.  (Ky.) n.  294 

Wise  v.  South  Covington,  etc.,  R. 

R.  Co.  (Ky.) n.  295 

Williams   v.    Pullman    Palace    Car 

Co.  (La.) 302 

Lafette  v.  R.  R.  Co.  (La.) n.  J09 

Coleman    v.    New    York    &    New 

Haven  R.  R.  Co.  (Mass.) 375 


f 


Table  of  Cases  Classified. 


731 


Elinploy66  —  Assault  by  —  con- 
tinued, 

Standish  v.  Narragansett  S.  S.  Co. 

(Mass.) n.  416 

Harrold  v.  Winona  &  St.  Paul  R. 

R.  Co.  (Minn.) n.  450 

Janny  v.  Great  Northern  R.  R.  Co. 

(Minn.) n.  450 

Compton  V.  Van  Valkenburgh  (N. 

J.) n.  512 

Russell   V.    New   York    Central   & 

Hudson  River  R.  R.  Co.  (N.  Y.). 

n.  553 
Clark  V.  New  York,  Lake  Erie  & 

Western  R.  R.  Co.  (N.  Y.) 553 

Notes  of  New  York  Cases  relating 

to  arrests  of,  assaults  upon  and 

ejection   of  passengers,   etc.    (N. 

Y.)  554-555 

Gulf,  Colorado  &  Santa  Fe  R'y  Co. 

V.  Moody  (Tex.) n.  639 

Krantz  v.  Rio  Grande  Western  R'y 

Co.  (Utah) 647 

Eng^inoor — assault  by. 

White  V.  Norfolk  &  Southern  R.  R. 
Co.  (N.  C.) n.  564 

Eyes  I  n j  u  red — assault. 

Flannery  v.  Baltimore  &  Ohio  R. 

R.  Co.  (D.  C.) 115 

Hanson    v.     European     &     North 

American  R'y  Co.  (Me.) 336 

Pittsburg  &  Connellsville  R.  R.  Co. 

V.   Pillow   (Pa.) 608 

Texas  &  Pacific  R'y  Co.  v.  Bowlin 

(TexO 638 

Face  I  n J  u  red  —  assault. 

Crocker  v.  New  London,  Williman- 

tic  &  Palmer  R.  R.  Co.  (Conn.) . .  100 
Flannery  v.  Baltimore  &  Ohio  R. 

R.  Co.  (D.  C.) 115 

Turner  v.  Western  &  Atlantic  R. 

R.  Co.  (Ga.) 128 

Chicago   &  Eastern   R.    R.   Co.  v. 

Flexman   (111.) 181 

Perkins  v.  Missouri,  Kan.  &  T.  R. 

R.  Co.  (Mo.) 461 


Face    I  n  J  u  red  —  assault — 

continued. 

Stewart  v.  Brooklyn  &  Crosstown 
R.  R.  Co.  (N.  Y.) 547 

False  Imprisonment. 

Moore  v.   Fitchburg   R.    R.   Corp. 

(Mass.) n.  416 

Standish  v.  Narragansett  S.  S.  Co. 

(Mass.) n.  416 

Murdock  v.   Boston  &  Albany  R. 

R.  Co.  (Mass.) n.  416 

Krulevitz    v.     Eastern    R.    R.    Co. 

(Mass.) n.  417 

Marshall  v.  Boston  &  Albany  R.  R. 

Co.  (Mass.) n.  417 

Lynch  v.  Metropolitan  Elevated  R'y 

Co.  (N.  Y.) n.  553 

Russell   V.    New   York    Central    & 

Hudson  River  R.  R.  Co.  (N.  Y.). 

n.  553 

Fare  —  refusal  to  accept. 

Atlanta  Consolidated  Street  R'y 
Co.  V.  Keeny  (Ga.) 148 

Chicago  &  Alton  R.  R.  Co.  v. 
Flagg  (111.) 154 

Illinois  Central  R.  R.  Co.  v.  Sutton 

(111.) n.  154 

Illinois  Central  R.  R.  Co.  v.  John- 
son (111.) n.  168 

Illinois  Central  R.  R.  Co.  v.  Cun- 
ningham (111.) n.  168 

Jersey  City  &  Bergen  R.  R.  Co.  v. 
Morgan  (N.  Y.) 510 

Cleveland,  Columbus  &  Cincinnati 
R.  R.  Co.  v.  Bartram  (Ohio)..n.  571 

Poole  V.  Northern  Pacific  R.  R.  Co. 
(Ohio) n.  578 

Fare — ^^  refusal  to  pay. 

St.  Louis,  I.  M.  &  S.  R'y  Co.  v. 

Leigh  (Ark.) 31 

St.   Louis,  I.  M.  &  S.  R'y  Co.  v. 

Branch   (Ark.) 33 

St.   Louis,  Arkansas  &  Texas  R'y 

Co.  v.  Hardy  (Ark.) 41 

Bland  v.  Southern  Pacific  R.  R.  Co. 

(Cal.) 6s 
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Fare  —  refusal  to  pay  —  confd. 
Wright    V.    California  Central  R'y 

Co.    (Cal.) 69 

Gorman    v.    Southern  Pacific  Co. 

(Cal.) 69 

Nye  V.  Marysville  &  Yuba  Street  R. 

R.  Co.   (Cal.) 74 

Cox  V.  Los  Angeles  Terminal  R'y 

Co.  (Cal.) 75 

Sloane  v.  Southern  C^ifornia  R'y 

Co.  (Cal.) 76 

Georgia  Southern  &  Florida  R.  R. 

Co.  V.  Asmore  (Ga.) n.  1 18 

Partee  v.  Georgia  R.  R.  Co.  (Ga.) . 

n.  118 
Georgia  R.   R.  &  Banking  Co.  v. 

Murden  (Ga.) n.  119 

East  Tennessee,  Va,  &  Ga.  R'y  Co. 

V.  King  (Ga.) n.  119 

Crocker  v.  New  London,  Williman- 

tic  &  Palmer  R.  R  Co.  (Conn.).  100 
Downs    V.     New    York    &    New 

Haven  R.  R.  Co.  (Conn.) 104 

South  Carolina  R.   R.  Co.  v.  Nix 

(Ga.) 118 

Central   R.   R.   &   Banking   Co.  v. 

Strickland  (Ga.) 144 

Chicago,  Burlington  &  Quincy  R. 

R.  Co.  V.  Parks  (111.) 148 

St.  Louis,  Alton  &  Chicago  R,  R. 

Co.  V.  Dalby  (111.) 149 

Chicago  &  Northwestern  R'y  Co.  v. 

Peacock  (111.) n.  149 

Terre  Haute,  Alton  &  St.  Louis  R. 

R.  Co.  V.  Vanatta  (111.) 150 

Chicago  &  Alton  R.  R.  Co.  v.  Rob- 
erts (111.) n.  150 

St.  Louis,  Alton  &  Terre  Haute  R. 

R.  Co.  V.  South  (111.) 150-153 

Illinois  Central  R.  R.  Co.  v.  Whit- 

temore  (111.) 157 

Chicago,  Rock  Island  &  Pacific  R'y 
Co.  V.  Herring  (111.) 161 

Chicago,  Rock  Island  &  Pacific  R. 
R.  Co.  V.  Riley  (111.) 171 

Chicago  &  Northwestern  R'y  Co.  v. 
Chisholm   (111.) 171 

Pittsburgh,  Cin.,  Chic.  &  St.  L.  R'y 
Co.  V.  Lightcap  (Ind.) n.  199 


Fare  —  refusal  to  pay  —  confd^ 

Pittsburgh,  Cincinnati  &  St.  Louis 
R'y  Co.  V.  Hennigh  (Ind.) 

Jeffersonville  R.  R.  Co.  v.  Rogers 
(Ind.) n. 

Toledo,  Wabash  &  Western  R.  R. 
Co.  V.  Wright  (Ind.) 209-212 

Scott  V.  Cleveland,  Cin.,  Chic.  &  St. 
L.  R'y  Co.  (Ind.) 223 

Terre  Haute  &  Ind.  R.  R.  Co.  v. 
Fitzgerald  (Ind.) n.  223 

Baltimore,  Pittsburgh  &  Chicago 
R.  R.  Co.  v.  McDonald  (Ind.).n.  223 

Brown  v.  Chicago,  R.  I.  &  P.  R.  R. 
Co.  (Iowa) 242-244 

Curl  V.  Chicago,  R.  I.  &  Pac  R.  R. 
Co.  (Iowa) n.  252 

Everett  v.  Chicago,  R.  I.  &  P.  R. 
R.  Co.  (Iowa) n.  252 

Atchison,  Topeka  &  Santa  Fe  R.  R. 
Co.  v.  Dickerson  (Kan.) 260 

Louisville,  Cincinnati  &  Lexington 
R.  R.  Co.  V.  Sullivan  (Ky.) 286 

Curtis  v.  Louisville  City  R'y  Co. 
(Ky.) n.  294 

Snellbaker  v.  Paducah.  T,  &  A.  R. 
R.  Co.  (Ky.) n,  295 

Williams  v.  Pullman  Palace  Car  Co. 
(La.) 302 

Burnham  v.  Grand  Trunk  R'y  Co. 
(Me.) 339 

State  V.  Goold  (Me.) n.  340 

Baltimore  &  Ohio  R.  R  Co.  v. 
Blocher  (Md.) 341 

Pennington  v.  Philadelphia,  Wil- 
mington &  Baltimore  R.  R.  Co. 
(Md.) 346 

Philadelphia,  Wilmington  &  Balti- 
more R.  R.  Co.  V.  Hoeflich 
(Md.) 348 

Johnson  v.  Philadelphia,  Wilming- 
ton &  Baltimore  R.  R.  Co. 
(Md.) 355 

McClure  v.  Philadelphia,  Wilming- 
ton &  Baltimore  R.  R.  Co. 
(Md.) n.  360 

Baltimore  &  Yorktown  Turnpike 
Road  V.  Boone  (Md.) n.  360 

Western  Maryland  R.  R.  Co.  v. 
Stocksdale  (Md.) n.  360 


Table  of  Cases  Classified. 


733 


Faro  —  Refusal  to  Pay  —  confd. 

Ramsden  v.  Boston  &  Albany  R. 

R.  Co,  (Mass.) 372 

Moore  v.   Fitchburg  R.   R.   Corp. 

(Mass.) n.  416 

Swan  V.   Manchester  &  Lawrence 

R  R.  Co.  (Mass.) n.  416 

Krulevitz    v.    Eastern    R.    R.    Co. 

(Mass.) n.  417 

Beckwith  v.    Cheshire    R.    R.    Co. 

(Mass.) n.  420 

Great  Western  R'y  Co.   v.   Miller 

(Mich.) 421 

Frederick  v.  Marquette,  H.  &  O.  R. 

R  Co.  (Mich.) 42s 

Haggerty  v.  Flint  &  Pere  Mar- 
quette R  R.  Co.  (Mich.) n.  430 

Mahoney  v.  Detroit  Street  R'y  Co. 

(Mich.) n.  430 

Lucas  V.  Michigan  Central  R.  R. 

Co.  (Mich.) n.  431 

Zagelmeyer  v.  Cincinnati,  Saginaw 

&  Mackinaw  R.  R.  Co.  (Mich.).n.  431 
White  V.  Grand  Rapids  &  Ind.  R. 

R.  Co.  (Mich.) n.  431 

Chamberlain    v.     Lake     Shore     & 

Michigan      Southern      R'y      Co. 

(Mich.) n.  431 

Wyman  v.  Northern  Pacific  R  R 

Co.  (Minn.) 438 

Hardenburgh  v.  St.  Paul,  Minn.  & 

M.  R'y  Co.  (Minn.) n.  438 

Carsten  v.  Northern  Pacific  R.  R 

Co.  (Minn.) 444 

Hoffman  v.  Northern  Pacific  R.  R. 

Co.  (Minn.) n.  444 

Wardwell  v.  Chicago,  Mil.  &  St.  P. 

R'y  Co.  (Minn.) 445 

Du  Laurans  v.   First  Division   St. 

Paul  &  Pac.  R.  R.  Co.  (Minn.).n.  446 

Pine  V.  St.  Paul  City  R'y  Co. 
(Minn.) 448 

McLean  v.  Chicago,  St.  Paul, 
Minn.  &  O.  R'y  Co.  (Minn.) 449 

Finch  V.  Northern  Pacific  R.  R. 
Co.  (Minn.) n.  450 

Appleby  v.  St.  Paul  City  R'y  Co. 
(Minn.) n.  450 

Thompson  v.  Truesdale  (Minn.).n.  450 


FsrO  —  Refusal  to  Pay  —  confd, 
Rahilly  v.  St.  Paul  &  Duluth  R.  R. 

Co.  (Minn.) n.  451 

Forsee  v.  Alabama  Gt.  So.  R.  R. 

Co.  (Miss.) n.  456 

Goetz  V.  Hannibal  &  St.  Jos.  R.  R. 

Co.  (Mo.) n.  476 

Davis  V.  Kansas  City,  St.  J.  &  C. 

B.  R.  R.  Co.  (Mo.) n.  476 

Lillis  V.  St.  Louis,  Kansas  City  & 

N.  R'y  Co.  (Mo.) n.  476 

Logan  V.  Hannibal  &  St  Jos.  R.  R. 

Co.  (Mo.) n.  476 

Shular  v.   St.   Louis,   L   M.   &   S. 

R'y  Co.   (Mo.) n.  476 

Kellett  v.  Chicago  &  Alton  R.  R. 

Co.   (Mo.) n.  487 

Post  V.  Chicago  &  N.  W.   R   R 

Co.  (Neb.) 497 

Johnson  v.   Concord   R.   R.   Corp. 

(N.   H.) SOS 

Baldwin  v.   Grand  Trunk  R'y  Co. 

(N.  H.) S07 

Hilliard  v.  Goold  (N.  H.) n.  507 

Ripley  v.  New  Jersey  R.  R  &.T. 

Co.   (N.  J.) n.  512 

State  V.  Campbell  (N.  J.) n.  S12 

State  V.  Delaware,  Lackawanna  & 

Western  R.  R  Co.  (N.  J.) n.  112 

Townsend  v.  New  York  Central  & 

Hudson  River  R.  R.  Co.  (N.  Y.).  531 
Jackson  v.  Second  Ave.  R.  R.  Co. 

(N.  Y.) n.  552 

Elmore  v.  Sands  (N.  Y.) n.  S53 

Thorpe   v.    New   York    Central    & 

Hudson  River  R.  R.  Co.  (N.  Y.). 

n.  S53 
Pickens  v.   Richmond  &   Danville 

R.  R.  Co.  (N.  C.) 556 

Clark  V.  Wilmington  &  Weldon  R. 

R.  Co.  (N.  C.) n.  563 

Tomlinson   v.   Wilmington    &   Sea 

Coast  R.  R.  Co.  (N.  C.) n.  S64 

Allen  V.  Wilmington  &  Weldon  R. 

R  Co.  (N.  C.) n.  S64 

Railroad  Co.  v.  Skillman  (Ohio) . .  571 
Smith  V.  Pittsburg,  Fort  Wayne  & 

Chicago  R'y  Co.  (Ohio) n.  572 

Crawford  v.    Cincinnati,    Hamilton 

&  Dayton  R  R.  Co.  (Ohio)...n.  57a 
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Fdre  —  Refusal  to  Pay  —  confd. 
Cincinnati,     Hamilton     &     Dayton 

R.  R.  Co.  V.  Cole  (Ohio) n.  572 

Shelton  v.  Lake  Shore  &  Michigan 

Southern  R'y  Co.  (Ohio) n.  572 

Hatten  v.  Railroad  Co.  (Ohio)...n.  572 
Kent  V.  Railroad  Co.  (Ohio)....n.  572 
Noble  V.  Atchison,  Topeka  &  Santa 

FeR'y  Co.  (Okl.) 577 

Peabody    v.    Oregon    Railway    & 

Navigation  Co.  (Ore.) .'n.  579 

Penn.  R.  R.  Co.  v.  Spicker  (Pa.).n.  617 
Reese  V.  Penn.  R.  R.  Co.  (Pa.)..n.  6i8 
Moore   v.    Columbia   &   Greenville 

R.  R.  Co.  (S.  C.) 621 

Hall  V.  South  (^rolina  R'y  Co.  (S. 

C.) n.  622 

Church  V.  Chicago,  Milw.  &  St.  P. 

R'y  Co.   (S.  D.) 622 

Louisville,  Nashville  &  G.  S.  R.  R. 

Co.  V.  Guinan  (Tenn.) n.  624 

Louisville,  Nashville  &  G.  S.  R.  R. 

Co.  V.  Fleming  (Tenn.) n.  624 

Missouri    Pacific    R*y   Co.   v.    Mc- 

Clanahan   (Tex.) 628 

Breen  v.  Texas  &  Pacific  R'y  Co. 

(Tex.) n.  635 

Texas  &  Pacific  R'y  Co.  v.  Bond 

(Tex.) n.  635 

International     &    Great    Northern 

R'y  Co.  V.  Wilkes  (Tex.) n.  635 

Eddy  V.  Elliott  (Tex.) n.  638 

Nichols    V.    Union    Pac.   R'y   Co. 

(Utah) n.  650 

Rudy  V.  Rio  Grande  Western  R'y 

Co.  (Utah) n.  650 

Jerome  v.  Smith  (Vt.) 650 

Phettiplace  v.  Northern  Pacific  R. 

R.  Co.  (Wis.) n.  679 

Gould  V.  Chicago.  M.  &  St.  P.  R*y 

Co.  (U.  S.  Circ.) n.  706 

Harrison  V.  Fink  (U.  S.  Circ.)...n.  706 
Magee  v.  Oregon  R'y  &  Navigation 

Co.  (U.  S.  Circ.) n.  706 

FsrO  —  Tender  of. 

Tarbell  v.  Central  Pacific  R.  R.  Co. 

(Cal.) 53 

Barrett  v.  Market  Street  R'y  Co. 

(Cal.) 69 


Fsr6  —  Tender  of — continued, 

St.  Louis  &  Southeastern  R'y  Co. 

V.  Myrtle  (Ind.) n.  223 

Law  V.  Illinois  Central  R.  R.  Co. 

(Iowa) 239-241 

Ellsworth   V.    Chicago,    Burlington 

&  Quincy  R.  R.  Co.  (Iowa) 252 

Perkins  v.  Missouri,  Kansas  &  T. 

R.  R.  Co.  (Mo.) 461 

Jones  V.  Wabash,  St.  L.  &  P.  R  y 

Co.  (Mo.) n.  486 

Burlington  &  Missouri  River  R.  R. 

Co.  V.  Rose  (Neb.) 492 

Hall  V.  South  Carolina  R'y  Co.  (S. 

C.) n.  622 

Lane  v.  East  Tennessee,  Va.  &  Ga. 

R.  R.  Co.  (Tenn.) n.  623 

Missouri    Pacific    R'y    Co.   v.    Mc- 

Clanahan  (Tex.) 628 

Texas  &  Pacific  R'y  Co.  v.  Bond 

(Tex.) n.  63s 

Eddy  v.  Rider  (Tex.) n.  636 

Ferryman  —  assault  by. 

Scanlon  v.  Suter  (Pa.) n.  618 

Feelings  — Injury    to.      [Sec 
also  Mental  Suffering.] 

St.  Louis,  Iron  M.  &  So.  R'y  Co.  v. 

Davis  (Ark.) 42 

Fordyce  v.  Nix  (Ark.) 43 

Tarbell  v.  Central  Pacific  R.  R.  Co. 

(Cal.) 53 

Gorman    v.    Southern    Pacific    Co. 

(Cal.) 69 

Sloane  v.  Southern  California  R'y 

Co.  (Cal.) 76 

Georgia  R.  R.  Oo.  v.  Homer  (Ga.).  129 
Atlanta  &  West  Point  R.  R.  Co.  v. 

Condor  (Ga.) 129 

Georgia  R.   R.   &  Banking  Co.  v. 

Olds  (Ga.) 134 

Head  v.   Georgia  Pacific   R'y   Co. 

(Ga.) 13s 

Georgia  R.  R.  &  Banking  Co.  v. 

Eskew  (Ga.) 142 

Atlanta  Consolidated  Street  R'y  Co. 

V.  Keeny   (Ga.) 148 
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Feelings  — Injury     to.      [See 

also  Mental  Suffering.  J  —  confd. 
Chicago  &  Northwestern  R*y  Co.  v. 

Williams  (111.) i6o 

Southern  Kansas  R'y  Co.  v.  Rice 

(Kan.) 274 

Kinney  v.  Louisville  &  Nashville  R. 

R.  Co.  (Ky.) n.  295 

FIfifht  —  Conductor    and     Pass- 
enger. 

Denver  Tramway  Co.  v.  Reed 
(Colo.) 95 

Eads  v.  Metropolitan  Street  R*y 
Co.  (Mo.) n.  487 

Fight  on  Street  Car. 

Holly  V.  Atlanta  Street  R.  R.  Co. 
(Ga.) 117 

Fight  on  Train. 

New  Orleans,  St.   L.   &  C.  R,   R. 

Co.  V.  Burke  (Miss.) 452 

Pittsburg,  Fort  Wayne  &  Chicago 

R'y  Co.  V.  Hiivds  (Pa.) 602 

Pittsburg  &  Connellsville  R.  R.  Co. 

V.  Pillow  (Pa.) 608 

Fingers  Injured  —  ejection. 

Louisville,  Cincinnati  &  Lexington 
R.  R.  Co.  V.  Sullivan  (Ky.) 286 

Foot  I  n j  u  red — assault. 

Flint  V.  Norwich  &  New  York 
Transportation  Co.  (Conn.) 103 

Galveston,  Harrisburg  &  San  An- 
tonio R'y  Co.  V.  Long  (Tex.),  .n.  640 

Foot  Injured  — Ejection. 

St.    Louis,  L  M.  &  S.  R*y  Co.  v. 

Dendricks  (Ark.) 37 

Louisville,  Cincinnati  &  Lexington 

R.  R.  Co.  V.  Sullivan  (Ky.) 286 

Farbcr  v.  Missouri  Pacific  R*y  Co. 

(Mo.) 475 

Sullivan    v.     Oregon     Railway     & 

Navigation  Co.  (Ore.) 578 

Pittsburg.  Allegheny  &  Manchester 

R.  R.  Co.  V.  Donahue  (Pa.) 608 


Foot    I  n j  u  red  —  ejection — 

continued. 

Texas  &  Pacific  R'y  Co. 'v.  Black 
(Tex.) n.  636 

Forcible  Ejection. 

Louisville  &  Nashville  R.  R.  Co.  v. 

Whitman  (Ala.) 9 

Alabama  Great  Southern  R'y  Co.  v. 

Smith  (Ala.) 12 

Alabama  Great  Southern  R.  R.  Co. 

V.  Frazier  (Ala.) 17 

St  Louis,  L  M.   &  S.  R*y  Co.  v.     . 

Dendricks   (Ark.) 37 

St.  Louis,  Iron  M.  &  So.  R'y  Co. 

V.  Davis  (Ark.) 42 

St  Louis  &  San  Francisco  R'y  Co. 

V.  Brown  (Ark.) 44 

Turner  v.  North  Beach  &  Mission 

R.  R.  Co.  (Cal.) 49 

Kline  v.  Central  Pacific  R.  R.  Co. 

(Cal.) .' s8 

Bland  v.  Southern  Pacific  R.  R.  Co. 

(Cal.) 65 

Barrett  v.   Market  Street   R'y  Co. 

(Cal.) 69 

Gorman    v.    Southern    Pacific    Co. 

(Cal.) 69 

Denver    Tramway     Co.     v.     Reed 

(Colo.) 95 

Crocker  v.  New  London,  Williman- 

tic  &  Palmer  R.  R.  Co.  (Conn.).  100 
Havens  v.  Hartford  &  New  Haven 

R.  R.  Co.  (Conn.) 102 

Dalton  V.  Beers  (Conn.) 108 

Converse  v.  Washington  &  George- 
town R.  R.  Co.  (D.  C.) no 

Lindsay  v.  Central  R.  R.  &  Bank- 
ing Co.  (Ga.) 1 16 

South  Carolina  R.   R.  Co.  v.   Nix 

(Ga.) 118 

Head  v.  Georgia  Pacific  R'y  Co. 
(Ga.) 135 

Illinois  Central  R.  R.  Co.  v.  Whit- 
temore   (111.) 157 

Churchill  v.  Chicago  &  Alton  R.  R. 
Co.  (III.) 170 

Chicago,  Burlington  &  Quincy  R. 
R.  Go.  V.  Griffin  (111.) 171 
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AMERICAN  Negligence  Cases. 


Forcible  Ejection— r^«/i/. 

Chicago,  Burlington  &  Quincy  R. 

R.  Co.  V.  Bryan  (111.) 175 

Pennsylvania  R.  R.  Co.  v.  Connell 

(111.) 186 

North    Chicago    City    R'y    Co.    v. 

Gastka  (111.) 187 

Chicago  City  R'y  Co.  v.   Pelletier 

(111.) 190 

Illinois  Central  R.  R.  Co.  v.  Shee- 

han  (111.) 191 

Illinois  Central  R.  R.  Co.  v.  Smith 

(111.) n.  191 

Illinois  Central  R.  R.  Co.  v.  Carl- 
son (111.) n.  191 

Chicago  &  Alton  R.  R.  Co.  v.  Ran- 
dolph  (111.) 195 

Chicago,  Burlington  &  Quincy  R. 

R.  Co.  V.  Boger  (111.) n.  195 

Toledo,  St.   Louis  &  Kansas  City 

R.  R.  Co.  V.  Kidd  (111.) n.  195 

St.  Louis,  Alton  &  Terre  Haute  R. 

R.  Co.  V.  Reagan  (111.) n.  195 

Evansville  &  Crawfordsville  R.  R. 

Co.  V.  Baum  (Ind.) 201 

Indianapolis,  Peru  &  Chicago  R.  R. 

Co.  V.  Anthony  (Ind.) 206-208 

Pittsburg,  Cin.,  Chic.  &  St.  L.  R'y 

Co.  V.  Vandyne  (Ind.) 208 

Louisville  &  Nashville  R.  R.  Co.  v. 

Kelly    (Ind.) 213 

Chicago,  St.  Louis  &  Pittsburgh  R. 

R.  Co.  v.  Bills  (Ind.) 217-220 

Pittsburg,  Cin.  &  St.  L.  R.  R.  Co. 

v.  Van  Houten  (Ind.) n.  223 

St.  Louis  &  Southeastern  R'y  Co. 

V.  Myrtle  (Ind.) n.  223 

Indianapolis,  Peru  &  Chicago  R'y 

Co.  V.  Pitzer  (Ind.) n.  223 

Wabash  R'y  Co.  v.  Savage  (Ind.).n.  224 

Johnson  v.  Chicago,  R.  I.  &  P.  R. 
R.  Co.  (Iowa) 241 

Marion  v.  Chicago,  R.  I.  &  P.  R. 
R.  Co.  (Iowa) 244 

Southern  Kansas  R'y  Co.  v.  Rice 
(Kan.) 274 

Louisville  &  Nashville  R.  R.  Co.  v. 
Gaines  (Ky.) n.  295 

State  V.  Goold  (Me.) n.  340 


Forcible  E]^ct\on— con  fd. 

Baltimore  &  Ohio   R.   R.   Co.  v. 

Blocher  (Md.) 341 

Philadelphia,  Wilmington  &  Balti- 
more R.  R.  Co.  V.  Larkin  (Md.) . 

n.  360 
Ramsden  v.  Boston  &  Albany  R.  R. 

Co.   (Mass.) 372 

Coleman    v.    New    York    &    New 

Haven  R.  R.  Co.  (Mass.) 375 

Sullivan  v.  Old  Colony  R,  R.  Co. 

(Mass.) 416 

Moore  v.   Fitchburg   R.   R.   Corp. 

(Mass.) n.  416 

St.    John    V.    Eastern    R.    R.    Co. 

(Mass.) n.   416 

Holmes  V.  Wakefield  (Mass.). ..  .n.  416 
Krulevitz    v.    Eastern    R.    R.    Co. 

(Mass.) n.  417 

Marshall  v.  Boston  &  Albany  R.  R. 

Co.  (Mass.) n.  417 

Zagelmeyer  v.  Cincinnati,  Saginaw 

&  Mackinaw  R.  R.  Co.  (Mich.).n.  431 
Cain  V.   Minneapolis  &  St.    Louis 

R'y  Co.  (Minn.) n.  449 

Mykleby    v.     Chicago,     St.     Paul, 

Minn.  &  O.  R'y  Co.  (Minn.)..n.  449 
Perkins  v.  Missouri,  Kan.  &  T.  R. 

R.  Co.  (Mo.) 461 

Brill  V.  Eddy  (Mo.) 471 

Farber  v.  Missouri  Pacific  R'y  Co. 

(Mo.) 475 

Brown  v.  Hannibal  &  St.  Jos.  R. 

R.  Co.   (Mo.) n.  476 

Evans  v.  St.  Louis,  Iron  M.  &  S. 

R'y  Co.  (Mo.) n.  486 

St.   Clair  v.   Missouri   Pacific   R'y 

Co.  (Mo.) n.  487 

Rouse  V.   Metropolitan  Street  R'y 

Co.  (Mo.) n.  497 

Eads    V.    Metropolitan    Street    R'y 

Co.  (Mo.) n.  487 

Hilliard  v.  Goold  (N.  H.) n.  507 

State  V.  Overton  (N.  J.) n.  512 

Compton  v.  Van  Valkenburgh  (N. 

J.) n.  512 

Allen   V.    Omden   &    Philadelphia 

Steamboat  Co.  (N.  J.) n.  512 

Hibbard  v.  New  York  &  Erie  R.  R. 

Co.  (N.  Y.) S16 
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Forcible  E.]ect\or\  —  conf  d, 

Sanford  v.  Eighth  Ave.  R.  R.  Co. 

(N.  Y.) 520 

Isaacs   V.   Third   Ave.    R.    R.    Co. 

(N.  Y.) 524 

Townsend  v.  New  York  Central  & 

Hudson  River  R.  R.  Co.  (N.  Y.)  53i 
Rounds  V.   Delaware,   Lackawanna 

&  Western  R.  R.  Co.  (N.  Y.)..  536 
Hoffman  v.  New  York  Central  & 

Hudson  River  R.  R.  Co.  (N.  Y.)  543 
Shea    V.    Sixth    Ave.    R.    R.    Co. 

(N.  Y.) n.  553 

Thorpe   v.    New   York   Central    & 

Hudson  River  R.  R.  Co.  (N.  Y.) 

n.  553 
Schultze  V.  Third  Ave.  R.  R.  Co. 

(N.  Y.) n.  553 

Muckle  V.  Rochester  R'y  Co.   (N. 

Y.) n.  553 

Notes  of  New  York  Cases  relating 

to  arrests  of,  assaults  upon  and 

ejection   of  passengers,   etc.   (N. 

Y.)   554-555 

Rose  V.  Wilmington  &  Weldon  R. 

R.  Co.  (N.  C.) 563 

Britton  v.  Atlantic  &  Charlotte  Air- 
Line  R'y  Co.  (N.  C.) n.  563 

Passenger    R.    R.    Co.    v.    Young 

(Ohfo) n.  57;i 

Sullivan  v.  Oregon  Railway  &  Nav- 
igation Co.  (Ore.) 578 

Pennsylvania  R.  R.  Co.  v.  Van- 
diver  (Pa.) 5Q0 

Pittsburg,  Allegheny  &  Manches- 
ter R.  R.  Co.  V.  Donahue  (Pa.).  608 

Pennsylvania  Co.  v.  Toomey  (Pa.).  613 
Barre  v.   Reading   City  Passenger 
R'y  Co.  (Pa.) n.  618 

Hagan  v.  Providence  &  Worcester 
R.  R.  Go.  (R,  L) 621 

Moore  v.  (Columbia  &  Greenville 
R.  R.  Co.  (S.  C.) 621 

Louisville  &  Nashville  R.  R.  Co. 
V.   Garrett  (Tenn.) n.  623 

Gulf.  (x)lo.  &  Santa  Fe  R'y  Co.  v. 

Kirkbride    (Tex.) 631 

Vol.  VIII  — 47 


Forcible  Ejection  — r^/i/*^. 

I  Texas    Pacific    R'y    Co.    v.    James 

'      (Tex.) 634 

I  International    &    Great    Northern 
'      R'y  Co.  V.  Leak  (Tex.) n.  635 

International    &    Great    Northern 
R'y  Co.  V.  Anderson   (Tex.)..n.  636 

Texas  &  Pacific  R'y  Co.  v.  Black 
(Tex.) n.  636 

Missouri   Pacific  R'y  Co.  v.   Mar- 
tino  (Tex.) n.  638 

Texas  &  Pacific  R'y  Co.  v.  Mother 
(Tex.) n.  639 

International    &    Great    Northern 
R.  R.  Co.  v.  Miller  (Tex.) n.  639 

Southern   Pacific  R'y  Co.  v.   Ken- 
nedy (Tex.) n.  639 

Missouri,  Kansas  &  Texas  R'y  Co. 
V.  Sanders  (Tex.) n.  6?g 

St.  Louis  S.  W.  R'y  Co.  v.  Huff- 
man  (Tex.) n.  640 

Houston  &  Texas  Central  R'y  Co. 
V.  Grigsby  (Tex.) n.  640 

Chesapeake  &  Ohio  R'y  Co.  v.  An- 
derson (Va.) 651 

Bass  V.  Chicago  &  N.  W.  R'y  (x). 
(Wis.) 663 

Stone  V.  Chicago,  St.  Paul,  M.  & 
O.  R'y  Co.  (Wis.) n.  679 

New  York,  Lake  Erie  &  Western 
R.  R.  Co.  V.  Winter  (U.  S.  Sup.)  690 

Boylan  v.  Hot  Springs  R.  R.  Co. 
(U.  S.  Sup.) n.  703 

Texas   &   Pacific   R'y   Co.   v.   Wil- 
liams (U.  S.  Circ.  App.) n.  705 

Gallena  v.  Hot  Springs  R.  R.  (U. 
S.  Circ.) n.  705 

Fell  V.  Northern  Pacific  R.  R.  Co. 
(U.  S.  Circ.) n.  706 

Murphy  V.  Western  &  Atlantic  R. 
R.  Co.  (U.  S.  Circ.) n.  707 

Catelceeper  — Assault  by. 

Watkins  v.  Pennsylvania  R.  R.  Co. 

(D.  C.) 115 

Dickerman     v.     St.     Paul     Union 

Depot  (3o.  (Minn.) n.  449 

Catelceeper — mistake  of. 

Johnson  v.  Philadelphia,  Wilming- 
ton &  Baltimore  R.  R.  Co.  (Md.)  35s 
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American  Negligence  Cases. 


Gun  —  Discharge  of. 

Flint  V.  Norwich  &  New  York 
Transportation  Co.  (Conn.) 103 

Hand  Injured  — ejection. 

Louisville,    Cincinnati    &    Lexing- 
ton R.  R.  Co.  V.  Sullivan  (Ky.).  286 
Murphy  v.  Union  R'y  Co.  (Mass.).  405 
Louisville  &  Nashville  R.   R.   Co. 
V.  Garrett  (Tenn.) n.  623 

H ead  I  nj  u  red — assault. 

Lampkin  v.  Lomsville  &  Nashville 

ville  R.  R.  Co.  (Ala.) 29 

Wright  v.  Chicago,  Burlington  & 

Quincy  R.  R.  Co.  (Colo.) 89 

Flannery  v.  Baltimore  &  Ohio  R. 

R.  Co.  (D.  C.) 115 

Turner  v.  Western  &  Atlantic  R.  R. 

Co.  (Ga.) 128 

Hanson    v.     European    &    North 

American  R'y  Co.   (Me.) 336 

Stewart  v.  Brooklvn  &  Crosstown 

R.  R.  Co.  (N.  Y.) 547 

Hip  Injured  — Assault. 

Turner  v.  Western  &  Atlantic  R.  R. 
Co.  (Ga.) 128 

Hip  Injured  — Ejection. 

St.  Louis,  Iron  M.  &  So.  R'y  Co.  v. 
Davis   (Ark.) 42 

Indecent      Assault —bv 

Railroad  Employee. 

St.  Louis  S.  W.  R*y  Co.  v.  Griffith 
(Tex.) n.  640 

Craker  v.  Chicago  &  N.  W.  R'y  Co. 
(Wis.) 663 

Campbell  v.  Pullman  Palace  Car 
Co.  (U.  S.  Circ.) n.  706 

Infant  Assaulted. 

Gilliam  v.  South  &  North  Alabama 

R.  R.  Co.  (Ala.) 8 

Higgins  V.  Southern  R'y  Co.  (Ga.).  147 
Shea  V.  Sixth  Ave.  R.  R.  Co.  (N. 
Y.) n.  553 


Infant  Ejected. 

St.  Louis,  L  M.  &  S.  R'y  Co.  v. 
Dendricks  (Ark.) 37 

Kline  v.  Central  Pacific  R.  R.  Co. 
(Cal.) 58 

Cox  v.  Los  Angeles  Terminal  R'y 
Co.  (Cal.) 75 

Pittsburgh,  Cincinnati  &  St.  Louis 
R'y  Co.  V.  Dcwin  (111.) 172 

North  Chicago  City  R'y  Co.  v. 
Ga«tka  (111.) 187 

Chicago,  Milwaukee  &  St.  Paul  R. 
R.  Co.  V.  West  (111.) n.  188 

Indianapolis,  Peru  &  Chicago  R'y 
Co.  V.  Pitzer  (Ind.) n.  223 

Curtis  V.  Sioux  City  &  Highland 
Park  R'y  Co.  (Iowa) n.  252 

Philadelphia,  Wilmington  &  Balti- 
more R.  R.  Co.  V.  Hoeflich 
(Md.) 348 

Beckwith  v.  Cheshire  R.  R.  Co. 
(Mass.) n.  420 

Thompson  v.  Yazoo  &  Miss.  Val- 
ley R.  R.  Co.  (Miss.) n.  456 

Brill  V.  Eddy  (Mo.) 471 

Farber  v.  Missouri  Pacific  R'y  Co. 
(Mo.) 475 

Hicks  V.  Hannibal  &  St.  Jos.  R.  R. 
Co.  (Mo.) n.  476 

St.  Gair  v.  Missouri  Pacific  R'y  Co. 

(Mo.) n.  487 

Rounds  V.   Delaware,   Lackawanna 

&  Western  R.  R.  Co.  (N.  Y.)...  536 
Hoffman  v.   New  York  Central  & 

Hudson  River  R.  R.  Co.  (N.  Y.).  543 
Clark  V.  New  York,  Lake  Erie  & 

Western  R.  R.  Co.  (N.  Y.) 553 

Lang  V.  New  York,  Lake  Erie  & 

Western  R.  R.  Co.  (N.  Y.) 554 

Pittsburg,  Allegheny  &  Manchester 
R.  R.  Co.  y.  Donahue  (Pa.) 608 

Barre  v.  Reading  City  Passenger 
R'y  Co.  (Pa.) n.  618 

International  &  Great  Northern  R'y 
Co.  V.  Gilbert  (Tex.) n.  635 

Missouri  Pacific  R'y  Co.  v.  Kaiser 
(Tex.) n.  636 
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Infant  Ejected — continued. 

Texas  &  Pacific  R'y  Co.  v.  Black 
(Tex.) n.  636 

Texas  &  Pacific  R'y  Co.  v.  Mother 
(Tex.) n.  639 

Chesapeake  &  Ohio  R'y  Co.  v.  An- 
derson (Va.) 651 

Gibson  v.  East  Tennessee,  Va.  & 
Ga.  R.  R.  Co.  (U.  S.  Circ.) n.  707 

Infirm      Passenger 
Ejected. 

Scott  V.  Cleveland,  Cin.,  Chic.  &  St. 
L.  R'y  Co.  (Ind.) 223 

Insane    Passenger 
Ejected. 

International  &  Great  Northern  R'y 
Co.  V.  Leak  (Tex.) n.  635 

Insane  Passenger — kill- 

ING  BY. 

Meyer  v.  St.  Louis,  I.  M.  &  S.  R'y 
Co.  (U.  S.  Circ.  App.) n.  704 

Intoxicated  Passenger. 

Louisville  &  Nashville  R.  R.  Co.  v. 

Johnson  (Ala.) 13 

Louisville  &  Nashville  R.  R.  Co.  v. 

Johnson  (Ala.) 30 

Converse  v.  Washington  &  George- 
town R.  R.  Co.  (D.  C.) no 

Lemont  v.  Washington  &  George- 
town R.  R.  Co.  (D.  C.) 114 

Illinois  Central  R.  R.  Co.  v.  Shee- 

han    (111.) 191 

Illinois  Central  R.  R.  Co.  v.  Smith 

(III.) n.  191 

Illinois  Central  R.  R.  Co.  v.  Carl- 
son (111.) n.  191 

Chicago  &  Alton  R.  R.  Co.  v.  Ran- 
dolph (III.) 195 

Dechert  v.  Indiana,  Bloomington  & 

Western  R'y  Co.  (111.) n.  195 

Pittsburgh,  Cin.,  Chic.  &  St.  L»  R'y 

Co.  V.  Vandyne  (Ind.) 208 

Welty  V.  R.  R.  Co.  (Ind.) n.  224 

Haley  v.  Chicago  &  Northwestern 
R'y  Co.  (Iowa) 230 


Intoxicated   Passenger 

continued. 

Johnson  v.  Chicago,  R.  I.  &  P.  R. 

R.  Co.  (Iowa) 241 

Louisville,  Cincinnati  &  Lexington 

R.  R.  Co.  V.  Sullivan  (Ky.) 286 

Louisville  &  Nashville  R.  R.  Co.  v. 

Logan  (Ky.) 294 

Louisville  &  Nashville  R.  R.  Co.  v. 

Ellis  (Ky.) n.  295 

ConoUy  v.  Crescent  City  R.  R.  Co. 

(La.) 309 

Vinton    v.     Middlesex    R.    R.    Co. 

(Mass.) 369 

Murphy  v.  Union  R'y  Co.  (Mass.).  405 
Sullivan  v.  Old  Colony  R.  R.  Co. 

(Mass.) 416 

Lucy  V.   Chicago   G.  W.   R*y   Co. 

(Minn.) n.  451 

Higgin«  V.  Watervliet  Turnpike  R. 

R.  Co.   (N.  Y.) n.  552 

Putnam    v.    Broadway    &    Seventh 

Ave.  R.  R.  Co.  (N.  Y.) n.  553 

Roseman    v.    Carolina    Central    R. 

R.  Co.  (N.  C) n.  564 

Railway  Cx).  v.  Valleley  (Ohio)..  567 
Pittsburg,  Fort  Wayne  &  Chicago 

R'y  Co.  V.  Hinds  (Pa.) 602 

King  V.   Ohio   &   Mississippi    R'y 

Co.  (U.  S.  Circ.) n.  706 

Iron  Rod  —  ass.aulted  with. 

Denver    Tramway     Cx).     v.     Reed 
(Colo.) 95 

Jawbone  Injured— assault. 

Alabama  Great  Southern  R.  R.  Co. 
V.  Frazier  (Ala.) 17 

Knee  Injured  — ejection. 

Havens  v.  Hartford  &  New  Haven 
R.  R.  Co.  (Conn.) 102 

Ladies'  Car  — ejected  from. 

Chicago  &  Northwestern  R'y  Co. 

V.  Williams  (111.) i6a 

Marquette   v.    Chicago    &   N.    W. 

R'y  Cx).  (Iowa) n.  252 
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American  Negligence  Cases, 


Lantern — struck  with. 

Chicago  &  Eastern   R.   R.   Co.  v. 

Flexman  (111.) i8i 

Sachnowitz    v.    Atchison,    Topeka 

&  Santa  Fe  R.  R.  Co.  (Kan.)..  269 
Atchison,  Topeka  &  Santa  Fe  R. 

R.  Go.  V.  Henry  (Kan.) 280 

Baltimore   &   Ohio    R.    R.    Co.   v. 

Barger  (Md.) 360 

Leg  I  nj  u  red  —  assault. 

Schultze  V.  Third  Ave.  R.  R.  Co. 

(N.  Y.) n.  553 

Houston   &  Texas   Central   R.   R. 

Co.  V.  Washington  (Tex.) n.  640 

Leg  Injured  — Ejection. 

St.  Louis,  I.  M.  &  S.  R'y  Co.  v. 

I>emdricks  (Ark.) y; 

Kline  v.  Central  Pacific  R.  R.  Co. 

(Cal.) 58 

Warner    v.    Southern    Pacific    Co. 

(Cal.) 88 

North    Chicago    City    R'y    Go.    v. 

Gastka  (111.) 187 

Louwville,  Cincinnati  &  Lexington 

R.  R.  Co.  V.  Sullivan  (Ky.) 286 

«Cain  V.   Mmneapolis  &  St.   Louis 

R*y  Go.  (Minn.) n.  449 

Mykleby    v.     Chicago,     St.     Paul, 

Minn.  &  O.  R'y  Co.  (Minn.)..n.  449 
Rounds  V.   Delaware,  Lackawanna 

&  Western  R.  R.  Go.  (N.  Y.)...  536 
International    &    Great    Northern 

R'y  Co.  V.  Anderson  (Tex.) n.  636 

Houston  &  Texas  Central  R'y  Co. 

V.  Grigsby  (Tex.) n.  640 

Chesapeake  &  Ohio  R'y  Co.  v.  An- 
derson (Va.) 651 

Mate  —  Assaulted  by. 

Springer  Transportation  Co.  v. 
Smith   (Tenn.) n.  624 

Mental   Suffering  -  [See 

also  Feelings,  Injury  to.] 

Louisville  &  Nashville  R.  R.  Co. 
V.  Whitman  (Ala.) 9 


Mental    Suffering—  [See 

also  Feelings,  Injury  to.] 

Alabama  Great  Southern  R.  R.  (3o. 

V.  Tapia  (Ala.) 26 

St.  Louis  &  San  Francisco  R'y  Co. 

V.    Trimble    (Ark.) 41 

Sloane  v.   Southern  California  R'y 

Co.  (Cal.) 76 

Curtis  V.   Sioux   City   &  Highland 

Park  R'y  Co.  (Iowa) n.  25^ 

Atchison,  Topeka  &  Santa  Fe  R.  R. 

Co.  V.  Dickerson  (Kan.) 260 

International  &  Great  Northern  R. 

R.  Co.  V.  Smith  (Tex.) n.  635 

International  &  Great  Northern  R'y 

Co.  V.  Gilbert  (Tex.) n.  635 

International  &  Great  Northern  R'y 

Co.  V.  Wilkes  (Tex.) n.  635 

St.  Louis,  Ark.  &  Texas  R'y  Co.  v. 

Mackie    (Tex.) n.  636 

Missouri  Pacific  R'y  Co.  v.  Kaiser 

(Tex.) n.  636 

Mileage  Ticlcet. 

Oppenheimer  v.  Denver,  Rio 
Grande  R.  R.  Co.  (Colo.) 89 

Terre  Haute  &  Ind.  R.  R.  Co.  v. 
Fitzgerald  (Ind.) n.  223 

Marshall  v.  Boston  &  Albany  R.  R. 
Co.  (Mass.) n.  417 

White  V.  Grand  Rapids  &  Ind.  R. 

R.  Co.  (Mich.) n.  431 

Rahilly  v.  St.  Paul  &  Duluth  R.  R. 

Co.  (Minn.) n.  451 

Kent  V.  Railroad  Co.  (Ohio) n.  572 

Pittsburg,  Cin.,  C.  &  St.  L.  R'y  Co. 
v.  Russ  (U.  S.  Circ.  App.) n.  704 

Mist  alee  —  m  ticket. 

South  &  North  Alabama  R.  R.  Co. 

V.  Huffman  (Ala.) i 

Alabama  Great  Southern  R.  R.  Co. 
V.  Heddleston  (Ala.) la 

Chicago,  Burlington  &  Quincy  R. 
R.  Co.  V.  Griffin  (111.) 171 

Louisville  &  Nashville  R.  R.  Co.  v. 
Breckenridge   (Ky.) n.  295 
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MiStSkC  —  OF  Conductor. 

Gorman    v.    Southern   Pacific   Co. 

(Cal.) 69 

Georgia  R.  R.   &  Banking  Co.  v. 

Eskew  (Ga.) 142 

Philadelphia,  Wilmington  &  Balti- 
more R.  R.  Co.  V.  Rice  (Md.)..n.  360 
Rouser  v.   North  Park  Street  R*y 

Co.  (Mich.) n.  431 

Wardwell  v.  Chicago,  Mil.  &  St.  P. 

R'y  Co.  (Minn.) 445 

Kansas  City,  Memphis  &  Birm.  R. 

R.  Co.  V.  Riley  (Miss.) 456 

McGinnis  v.   Missouri   Pacific   R'y 

Co.  (Mo.) n.  487 

Townsend  v.  New  York  Central  & 

Hudson  River  R.  R.  Co.  (N.  Y.).  531 
Muckle  V.  Rochester  R'y  Co.   (N. 

Y.) n.  553 

Shelton  v.  Lake  Shore  &  Michigan 

Southern  R'y  Co.  (Ohio) n.  572 

Baltimore  &  Ohio  R.  R.  v.  Bam- 

brey  (Pa.) n.  618 

Duggan  V.  Baltimore  &  Ohio  R.  R. 

Co.  (Pa.) n.  618 

Palmer  v.    Charlotte,   Columbia   & 

Augusta  R.  R.  Co.  (S.  C.) n.  622 

Breen  v.  Texas  &  Pacific  R*y  Co. 

(Tex.) n.  635 

Sheets  v.  Ohio  River  R.  R.  Co.  (W. 

Va.) n.  663 

Yorton  v.  Milwaukee,  Lake  Shore 

&  W.  Ry  Co.  (Wis.) 678 

MiStSkC  — OF  Gatekeeper. 

Johnson  v.  Philadelphia,  Wilming- 
ton &  Baltimore  R.  R.  Co. 
(Md.) 355 

IMiStdkC  —  OF  Ticket  Agent. 
Georgia   R.   R.   &  Banking   Co.  v. 

Olds  (Ga.) 134 

Head   v.    Georgia  Pacific   R'y   Co. 

(Ga.) 135 

Georgia  R.   R.  &  Banking  Co.  v. 

Dorgherty   (Ga.) n.  135 

Chicago,  St.  Louis  &  Pittsburgh  R. 

R.  Co.  V.  Bills  (Ind.) 217-220 

Scott  V.   Cleveland.    Cin.,   Chic.   & 

St.  L.  R'y  Co.  (Ind.) 223 


MiStSkO — OF  Ticket  Agent  — 
continued, 

Ellsworth  v.  Chicago,  Burlington  & 

Quincy  R.  R.  Co.  (Iowa) 252 

Burnham  v.  Grand  Trunk  R'y  Co. 

(Me.) 339 

Western    Maryland    R.    R.   Co.   v. 

Stocksdale  (Md.) n.  360 

Murdock  v.   Boston  &  Albany   R. 

R.  Co.  (Mass.) n.  416 

Frederick  v.   Marquette,   H.  &  O. 

R.  R.  Co.  (Mich.) 425 

Noble     v.     Atchison,     Topeka     & 

Santa  Fe  R'y  Co.  (Okl.) 577 

St.  Louis,  Ark.  &  Texas  R'y  Co.  v. 

Mackie  (Tex.) n.  636 

Gulf,  Colorado  &  Santa  Fe  R'y  Co. 

V.  Rather  (Tex.) n.  639 

Wilson  V.   Northern  Pacific  R.   R. 

Co.   (Wash.) 661 

McKay  v.  Ohio  River  R.   R.   Co. 

(W.  Va.) 662 

Trice  v.  Chesapeake  &  Ohio  R.  R. 

Co.  (W.  Va.) n.  663 

Boehm  v.  Duluth,  South  Shore  & 

Atlantic  R'y  Co.  (Wis.) 685 

Carpenter  v.  Washington  & 
Georgetown  R.  R.  Co.  (U.  S. 
Sup.) 686 

New  York,  Lake  Erie  &  Western 
R.  R.  Co.  v.  Winter  (U.  S.  Sup.).  690 

Pouilin  V.  Canadian  Pacific  R'y  Co. 
(U.  S.  Circ.  App.) n.  704 

Mob  —  Injured  by. 

Chicago  &  Alton  R.  R.  Co.  v.  Pills- 
bury  (111.) 185 

Negro  —  Ejected  by. 

Lindsay  v.  Central  R.  R.  &  Bank- 
ing Co.  (Ga.) 116 

Central  R.  R.  &  Banking  Co.  v. 
Strickland  (Ga.) I44 

Nervous  Shock  — ejection. 

Sloane  v.  Southern  California  R'y 
Co.  (Cal.) 76 
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American  Negligence  Cases, 


Newsboy  Ejected. 

North  Chicago  City  R'y  Co.  v. 
Gastka  (111.) 187 

Nose  Injured  —assault. 

Coggins  V.  Chicago  &  Alton  R.  R. 
Co.  (111.) n.  181 

Obstruction  in  Car. 

Galveston,  Harrisburg  &  San  An- 
tonio R'y  Co.  V.  Long  (Tex.),  .n.  640 

Officer  —  assault  by. 

Chicago  &  Alton  R.  R.  Co.  v.  Ran- 
dolph (111.) 195 

Memphis  &  Cincinnati  Packet  Co. 
V.   Pikey   (Ind.) 221-223 

Springer  Transportation  Co.  v. 
Smith  (Tenn.) n.  624 

Officer  Assaulted. 

Chicago  &  Alton  R.  R.  Co.  v.  Ran- 
doloh    (111.) 195 

Passenger  — Abusive  Lan- 
guage OF. 

Peavy  v.  Georgia  R.  R.  &  Banking 
Co.  (Ga.) 141 

Georgia  R.  R.  &  Banking  Co.  v. 
Richmond   ((^a.) 146 

Chicago  City  R'y  Co.  v.  Pelletier 
(111.) 190 

Passenger  Asleep— ejec- 
tion. 

Ferguson  v.   Michigfam   Central   R. 

R.  Co.  (Mich.) n.  431 

Texas    Pacific    R'y    Co.    v.    James 

(Tex.) 634 

Passenger  Assaulted  — 

By  Passenger. 

Wright  V.  Chicago.  Burlington  & 
Quincy  R.  R    Co.  (Colo.) 89 

Flint  V.  Norwich  &  New  York 
Transportation  Co.  (Conn.) 103 

Flannery  v.  Baltimore  &  Ohio  R. 
R.  Co.  (D.  C.) 115 


Passenger  Assaulted  — 

By  Passenger  —  continued, 
Chicago  &  Alton  R.  R.  Co.  v.  Pills- 
bury  (III.) 185 

Evansville    &    Indianapolis    R.    R. 

Co.  V.  Darting  (Ind.) '198 

Felton  V.  Chicago,  R.  I.  &  P.  R. 

R.  Co.  (Iowa) 251 

Hessian  v.  Ferguson  (La.) n.  309 

Mullan  V.  Wisconsin   Central    R'y 

Co.  (Minn.) n.  450 

Sira  V.  Wabash  R.  R.  Co,  (Mo.),  n.  477 
Putnam    v.    Broadway    &    Seventh 

Ave.  R.  R.  Co.  (N.  Y.) n.  553 

Piittsburg,  Fort  Wayne  &  Chicago 

RV  Qo,  V.   Hinds   (Pa.) 602 

Pittsburg  &  Connellsville  R.  R.  Co. 

V.  Pillow  (Pa.) 608 

Passenger  Insulted  —  by 

Passenger. 
Batton  V.  South  &  North  Alabama 

JK.   R.   ^o.   (,.*Vla.j 9 

Lucy  V.   Chicago   G.   W.    R'y   Co. 

(Minn.) n.  451 

Passenger      Killed  —  by 

Passenger. 
Meyer  v.  St.  Louis.  I.  M.  &  S.  Ry. 

Go.  (U.  S.  Circ.  App.) n.  704 

King  V.   Ohio    &   Mississippi    R'y 

Co.  (U.  S.  Girc.) n.  706 

Passenger  Shot. 

Chicago  &  Alton  R.  R.  Co.  v.  Pills- 
bury   (111.) 185 

Memphis  &  Cincinnati  Packet  Co. 
v.  Pikey  (Ind.) 221-223 

Passing  from  One  Car 
to  Another. 

Atlanta  &  West  Point  R.  R.  Co.  v. 

Condor  (Ga.) 1^9 

Louisville  &  Nashville  R.   R.   Co. 

V.  Kelly  (Ind.) 213 


—  Refusal  to  Accept. 
Brown  v.  Missouri,   Kan.  &  Tex. 
R'y  Co.  (Mo.) n.  476 
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P888  —  Refusal  to  Accept  —  con- 
tinued. 

Gulf,  Cok)rado  &  Santa  Fe  R.  R. 
Co.  V.  Cole  (Tex.) n.  639 

Pass  —  Void. 

Chicago,    Rock    Island    &    Pacific 

Ry  Co.  V.  Herring  (111.) 161 

Texas  &  Pacific  R.  R.  Co.  v.  Casey 

(Tex.) n.  635 

Kansas   Gulf  Short   Line   R'y  Co. 

V.  Soatt  (Tex.) n.  638 

Moore  v.   Ohio   River   R.    R.   Co. 

(W.  Va.) 662 

Place  of  Ejection. 

St.  Louis,  I.  M.  &  S.  R'y  C-o.  v. 
Branch  (Ark.) 33 

St.  Louis  &  San  Francisco  R'y  Co. 
V.  Brown  (Ark.) 44 

Turner  v.  N'orth  Beach  &  Mission 
R  R,  Co.  (Cal.) ^ 

Bland  v.  Southern  Pacific  R.  R. 
Co.  (Cal.) 65 

Maples  V.  N-ew  York  &  New 
Haven  R.  R.  Co.  (Conn.) 104 

South  Florida  R.  R.  Co.  v.  Rhodes 
(Fla.) 116 

Georgia  R.  R.  &  Banking  Co.  v. 
Dougherty  (Ga.) n.  135 

Aitlanta  Consolidated  Street  R'y 
Co.  v.  Hardage  (Ga.) 146 

Chicago,  Burlington  &  Quincy  R. 
R.  Co.  V.  Parks  (111.) 148 

Chicago  &  Alton  R.  R.  Co.  v. 
Flagg  (111.) 154 

Illinois  Central  R.  R.  Co.  v.  Sut- 
ton (111.) n.  154 

Illinois  Central  R.  R.  Co.  v. 
Whittemore  (111.) 157 

Illinots  Central  R.  R.  Co.  v.  Nel- 
son  (111.) 161 

Toledo,  Peoria  &  Warsaw  R.  R. 
Co.  v.  Patterson  (111.) 165 

Illinois  Central  R.  R.  Co.  v.  John- 
son  (111.) 168 

Illinois  (Central  R.  R.  Co.  v.  Cun- 
ningham   (111.) n.  168 

Indiarapolis.  Peru  &  Chicago  R. 
R.  Co.  v.  Anthony  (Ind.) 206-208 


Place  of  Ejection —^^«^^- 

Toledo,  Wabash  6:  \vestern  R.  R. 

Co.  v.  Wrjght  (Ind.) 209-213 

Scott  v.   Cleveland,   Cin.,   Chic.   & 

St.  L.  R'y  Co.  (Ind.) 223 

Haley  v.  Chicago  &  Northwestern 

R'y  Co.  ( Iowa) 230 

Brown  v.  Chicago,  R.  I.  &  P.  R. 

R.  Co.  (Iowa) 242-244 

Louisville,    Cincinnati    &    Lexing- 
ton R.  R.  Co.  v.  Sullivan  (Ky.).  286 
Louisville  &   Nashville  R.   R.   Co. 

v.  Logan  (Ky.) 294 

Conolly  V.  Crescent  City  R.  R.  Co. 

(La.) 309 

Great   Western   R'y  Co.   v.   Miller 

(Mich.) 421 

Serwe   v.    Northern    Pacific    R.   R. 

Co.  (Minn.) n.  450 

Logan  V.   Hannibal  &  St.  Jos.   R. 

R.  Co.  (Mo.) n.  476 

Baldwin  v.   Grand  Trunk   R'y   Co. 

(N.  H.) 507 

Roseman  v.  Carolina  Central  R.  R. 

Co.  (N.  C.) n.  564 

Railway  Go.  v.  Valleley  (Ohio)..  567 
Railroad  Co.  v.  Skillman  (Ohio)..  571 
Vankirk  v.  Penn.  R.  R.  Co.  (Pa.). 

n.  617 
Lake  Shore  &  Michigan  Southern 

R'y  Co.  V.  Greenwood  (Pa.)..n.  617 
Ham  V.  Delaware  &  Hudson  Canal 

Go.    (Pa.) n.  618 

Texas  &  Pacific  R.  R.  Co.  v.  Casey 

(Tex.) n.  635 

International  &  Great  Northern  R. 

R.  Co.  V.  Smith  (Tex.) n.  635 

International    &    Great    Northern 
R'y  Co.  V.  Gilbert  (Tex.) n.  635 

International    &    Great    Northern 
R'y  Co.  V.  Wilkes  (Tex.) n.  635 

Gulf.    Colorado    &    Santa    Fe    R'y 
Co.  V.  Hurley  (Tex.) n.  636 

Missouri  Pacific  R'y  Co.  v.  Kaiser 
(Tex.) n.  636 

Nichols    V.    Union    Pac.    R'y    Co. 
(Utah) • n.  650 

Rudy  V.  Rio  Grande  Western   RV 
Co.  (Utah) n.  650 


744 


American  Negligence  Cases, 


Place  of  Ejection  — r^^/*^. 

Mdlwaukfee  &  Mississippi  R.  R.  Co. 

V.  Finney  (Wis.) n.  678 

Phettiplace  v.  Northern  Pacific  R. 

R.  Co.  (Wis.) n.  679 

New  York,  Lake  Erie  &  Western 

R.  R.  Co.  V.  Winter  (U.  S.  Sup.)  690 
Paddock   v.    Atchison,    Topeka    & 

S.  F.  R.  R.  Co.  (U.  S.  Circ).  .n.  706 
M-agee  v.  Oregon  R'y  &  Naviga- 

gation  Co.  (U.  S.  Circ.) n.  706 

Platform  of  Car  — ejected 

FROM. 

Brown  v.  Hatinibal  &  St.  Jos.  R. 
R.  Co.  (Mo.) n.  476 

McMillan  v.  Federal  Street  & 
Pleasant  Valley  Passenger  R'y 
Co.  (Pa.) n.6i8 

Pneumonia—  Ejection. 

St.  Louis  &  San  Francisco  R'y  Co. 
V.  Brown  (Ark.) 44 

Poker  —  Assaulted  With. 

Hanson  v.  European  &  North 
American  R'y  Co.  (Me.) 336 

Police  Officer  — Arrest  by. 

Palmeri   v.    Manhattan    R.   R.    Co. 

(N.  Y.) n.  553 

Mulligan  v.  New  York  &  Rockaway 

Beach  R.  R.  Co.  (N.  Y.) n.  553 

Duggan  V.  Baltimore  &  Ohio  R.  R. 

Co.  (Pa.) n.  618 

Police  Officer  — Assault  BY. 

Texas  &  Pacific  R'y  Co.  v.  Bowlin 
(Tex.) 638 

Norfolk  &  Western  R.  R.  Co.  v. 
Galliher  (Va.) n.  651 

Police  Off  leer- Ejected  by. 

Brill  V.  Eddy  (Mo.) 471 

Jardine  v.  Cornell  (N.  J.) n.  513 

Porter—  Assault  by. 

Williams  v.  Pullman  Palace  Car 
Co.  (La.) 302 


Porter  —  assault  by  _  continued. 
Thorpe   v.    New   York   Central    & 
Hudson  River  R.  R.  Co.  (N.  Y.). 

n.  553 
Dwinelle  v.  New  York  Central   & 
Hudson  River  R.  R.  Co.  (N.  Y.). 

n.  553 
Texas  &  Pacific  R'y  Co.  v.  Edmond 

(Tex.) n.  639 

Campbell    v.    Pullman    Palace    Car 

Co.  (U.  S.  Circ.) n.  706 

PullnfisnCdr — ejected  from. 

Pullman    Palace    Car   Co.   v.   Lee 

(111.) n.  195 

Pullman  Palace   Car   Co.  v.    Reed 

(111.) n.  195 

Lawrence  v.  Pullman's  Palace  Car 
Co.  (Mass.) 408 

Pullman    Porter— assault 

BY. 

Campbell  v.  Pullman  Palace  Car 
Co.  (U.  S.  Circ.) n.  706 

Pushed    off  Car   Plat- 
form. 

Missouri.  Kansas  &  Texas  RV  Co. 
V.  Sanders  (Tex.) n.  639 

Pushed    off    Freight 
Train. 

Brown  v.  Hannibal  &  St.  Jos.  R. 
R.  Co.  (Mo.) n.  476 

Pushed  off  Street  Car. 

Barre  v.  Reading  City  Passenger 
R'y  Co.  (Pa.) , n.  618 

Pushed  off  Train. 

Chesapeake  &  Ohio  R'y  Co.  v.  An- 
derson (Va.) 651 

Pittsburg.  Allegheny  &  Manchester 
R.  R.  Co.  V.  Donahue  (Pa.) 608 

Pennsylvania  Co.  v.  Toomey  (Pa.).  613 

Texas  &  Pacific  R'y  Co.  v.  Edmond 
(Tex.) n.  639 

Houston  &  Texas  Central  R.  R. 
Co.  V.  Washington  (Tex.) n.  640 
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Rdpe  —  By  Passenger. 

Sira  V.  Wabash  R.  R.  Co.  {Mo.).n.  477 

Rheumatism —  Ejection. 

St.  Louis  &  San  Francisco  R'y  Co. 
V.  Brown  (Ark.) 44 

Ribs  Injured— Assault. 

Schultze  V.  Third  Ave.  R.  R.  Co. 
(N.  Y.) n.  553 

Riot  —  Injured  in. 

Chicago  &  Alton  R.  R.  Co.  v.  Pills- 
bury  (111.) 185 

Run  Over  by  Street  Car 

—  Ejection. 

North    Chicago    City    R'y    Co.    v. 

Gastka  (111.) 187 

Chicago  City   R'y  Co.  v.   Pelletier 

(111.) 190 

Barre  v.   R-eading  City   Passenger 

R'y  Co.  (Pa.) n.  618 

Run  Over  by  Train  — ejec- 
tion. 

Cain  V.  Minneapolis  &  St.  Louis 
R'y  Co.  (Minn.) n.  449 

Mykleby  v.  Chicago,  St.  Paul, 
Minn.  &  O.  R'y  Co.  (Minn.)..n.  449 

International  &  Great  Northern  R'y 
Co.  V.  Anderson  (Tex.) n.  636 

Texas  &  Pacific  R'y  Co.  v.  Black 
(Tex.) n.  636 

Texas  &  Pacific  R'y  Co.  v.  Mother 
(Tex.) n.  639 

Houston  &  Texas  Central  R'y  Co. 
V.  Grigsby  (Tex.) n.  640 

Chesapeake  &  Ohio  R'y  Co.  v.  An- 
derson (Va.) 651 

"  Scalper's  Ticket."       , 

Comer  v.  Foley  (Ga.) n.  136  I 

Carsten  v.  Northern  Pacific  R.  R. 

Co.  (Minn.) 444 

Hoffman  v.  Northern  Pacific  R.  R. 

Co.  (Minn.) n.  444 

Sleeper  v.  Pennsylvania  R.  R.  Co. 

(Pa.) n.  617 


Seat  —  Failure  to  Provide. 

St.  Louis,  I.   M.  &  S.  R  y  Co.  v. 

Leigh  (Ark.) 31 

Memphis  &  Charleston  R.  R.  Co. 

V.  Benson  (Tenn.) 623 

Shooting  —  By  Baggage  Agent. 

Daniel  v.  Petersbury  R.  R.  Co.  (N. 
C.) n.  564 

Shooting —  By  Conductor. 

Higgins  V.  Southern  R'y  Co.  (Ga.).  147 
Southern  Pacific  R'y  Co.  v.   Ken- 
nedy (Tex.) n.  639 

New  Orleans  &  N.  E.  R.  R.  Co.  v. 
Jope  (U.  S.  Sup.) n.  703 

Shooting  —  By  Officer. 

Chicago  &  Alton  R.  R.  Co.  v.  Ran- 
dolph  (III.) 195 

Memphis  &  Cincinnati  Packet  Co. 
V.   Pikey  (Ind.) 221-223 

Shooting  —  By  Passenger. 

New  Orleans,  St.  L.  &  C.  R.  R.  Co. 
V.  Burke  (Miss.) 452 

Chicago  &  Alton  R.  R.  Co.  v.  Pills- 
bury  (111.) 185 

Galveston,  Harrisburg  &  San  An- 
tonio R'y  Co.  V.  Long  (Tex.),  .n.  640 

King  v.  Ohio  &  Mississippi  R'y  Co. 
(U.  S.  Circ.) n.  706 

Shouider  Injured— as- 
sault. 

Harrold  v.  Winona  &  St.  Paul  R. 
R.  Co.  (Minn.) n.  450 

Shouider    Injured  —  ejec- 
tion. 

Converse  v.  Washington  &  George- 
town R.  R.  Co.  (D.  C.) no 

Johnson  v.  Chicago,  R.  I.  &  P.  R. 
R.  Co.   (Iowa) 241 

Louisville,  Cincinnati  &  Lexington 
R.  R.  Co.  V.  Sullivan  (Ky.) 286 
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Sick  Passenger 
Ejected. 

Lemon t  v.  Washington  &  George- 
town R.  R.  Co.  (D.  C.) 114 

Atlanta  Consolidated  Street  R'y 
Co.  V.  Hardage  (Ga.) 146 

Indianapolis,  Peru  &  Chicago  R.  R. 
Co.  V.  Anthony  (Ind.) 206-208 

Conolly  V.  Crescent  City  R.  R.  Co. 
(La.) 309 

Paddock  v.  Atchison,  Topeka  &  S. 
F.  R.  R.  Co.  (U.  S.  Circ.) n.  706 

Spine  Injured  — Ejection. 

Bland  v.  Southern  Pacific  R.  R.  Co. 
(Cal.) 65 

Station  Agent  —  assault  by. 

St.  Louis  S.  W.  R*y  Co.  v.  Griffith 
(Tex.) n.  640 

Station  Agent — mistake  of. 

Boehm  v.  Duluth,  South  Shore  & 
Atlantic  Ry  Co.  (Wis.) 685 

Station — assault  at. 

Dean  v.  St.  Paul  Union  Depot  Co, 
(Minn.) 441 

Station   Platform  —  fall- 
ing FROM. 

Goodloe  V.  Memphis  &  Charleston 
R.  K..  Lo.   (Ala.) 29 

Steamboat — assault  on. 

Flint    V.    Norwich    &    New    York 

Transportation  Co.  (Conn.) 103 

Memphis  &  Cincinnati  Packet  Co. 

V.    Pikey   (Ind.) 221-223 

Bryant  v.  Rich  (Mass.) 392 

Ellis    V.    Narragansett    S.    S.    Co. 

(Mass.) n.  392 

Standish  v.  Narragansett  S.  S.  Co. 

(Mass.) n.  416 

White  V.  Norfolk  &  Southern  R.  R. 

Co.  (N.C.) n.  564 

New     Jersey     Steamboat     Co.     v. 

Brockett  (U.  S.  Sup.) n.  702 


Steward — assaulted  by. 

Bryant  v.  Rich  (Mass.) 39:* 

Ellis    V.    Narragansett    S.    S.    Co. 
(Mass.) n.  392 

Stocic  Ticicet. 

Chicago,  St.  Louis  &  Pittsburgh  R. 

R.  Co.  V.  Bills  (Ind.) 217-220 

Milroy  v.   Chicago,   Mil.   &  St.   P. 

R'y  Co.  (Iowa) n.  253 

Thorp  V.  Concord  R.  R.  Co.  (Vt.).  650 

"  Stop-over"  Ticicet. 

Churchill  v.  Chicago  &  Alton  R.  R. 

Co.    (111.) 170 

Wyman  v.  Northern  Pacific  R.  R. 

Co.  (Minn.) 438 

Hatten  v.  Railroad  Co.  (Ohio)...n.  572 
Yorton  v.  Milwaukee,  Lake  Shore 

&  W.  R'y  Co.  (Wis.) 678 

New  York,  Lake   Erie  &  Western 

R.  R.  Co.  V.  Winter  (U.  S.  Sup.).  690 

Stranger — assault  by. 

Ashton    V.    Detroit    City    L'y    Co. 

(Mich.) 435 

International  &  Great  Northern  R. 

R.  Co.  V.  Smith  (Tex.) n.  635 

Thigh  Injured— Assault. 

Chicago  &  Alton  R.  R.  Co.  v.  Ran- 
dolph (111.) 195 

Higgins  V.  Southern  R'y  Co.  (Ga.).   147 

Thigh  Injured  —  ejection. 

Marion  v.  Chicago,  R.  I.  &  P.  R. 
R.  Co.   (Iowa) 244 

Threats  —  by  employees. 

East  Tennessee,  Va.  &  Ga.  R'y  Co. 

V.  King  (Ga.) n^  119 

East  Tennessee,  Va.  &  Ga.  R'y  Co. 

V.   Fleetwood   (Ga.) 143 

Pittsburgh,  Cin.,  Chic.  &  St.  L.  R'y 

Co.  V.  Lightcap  (Ind.) n.  199 

Goddard   v.    Grand  Trunk    R'y    of 

Canada  (Me.) 316 

Baltimore   &   Ohio   R.   R.    Co.   v. 

Blocher  (Md.) 341 


J 
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ThrCStS  —  By  Employees  —  con- 1  TiCkCt  —  Expiration  —  confd, 
iinued. 

Hufford  V.   Grand   Rapids   &   Ind. 

R'y  Co.   (Mich.) 430 

Forsee  v.  Alabama  Gt.  So.  R.   R. 

Co.   (Miss.) n.  456 

Thompson  v.  Yazoo  &  Miss.  Val- 
ley R.  R.  Co.  (Miss.) n.  456 

Woolsey  v.  Chicago,  B.  &  Q.  R.  R. 

Co.  (Neb.) n.  498 

Delaware,  Lackawanna  &  Western 

R.  R.  Co.  V.  Walsh  (N.  J.) n.  509 

Muckle  V.   Rochester  R'y  Co.   (N. 

Y.) n.  553 

Houston  &  Texas  Central  R'y  Co. 

V.  Grigsby  (Tex.) n.  640 

Gulf,  Colo.  &  Santa  Fe  R'y  Co,  v. 

Kirkbride  (Tex.) 631 

Gallena  v.  Hot  Springs  R.  R.  (U. 

S.    Circ.) n.  705 

Thumb  Injured  — Ejection. 

Converse  v.  Washington  &  George- 
town R.  R.  Co.  (D.  C.) no 

Ticket  —  Connecting  Lines. 
Pennsylvania  R.  R.  Co.  v.  Council 
(111.) 186 

Ticket  —  Defaced. 

Woods  V.  Metropolitan  Street  R'y 

Co.  (Mo.) n.  487 

Houston    &  Texas    Central    R.    R. 

Co.  V.  Crone  (Tex.) n.  640 

Ticket  —  Expiration. 

Little    Rock    &   F.    S.    R'y    Co.   v. 

Dean   (Ark.) 31 

Lewis  V.  Western  &  Atlantic  R.  R. 

Co.    (Ga.) n.  135 

Churchill  v.  Chicago  &  AJton  R.  R. 

Co.  (111.) 170 

Louisville  &  Nashville  R.  R.  Co.  v. 

Gaines  (Ky.) n.  295 

Carpenter    v.     Grand    Trunk     R'y 

(Me.) n.  340 

TDryden  v.  Grand  Trunk  R'y  (Me.). 

n.  340 
McGinnis   v.    Missouri    Pacific   R'y 
Co.  (Mo.) n.  487 


Texas  &  Pacific  R'y  Co.  v.  Dennis 

(Tex.) n.  639 

Rudy  V.   Rio  Grande  Western  R'y 

Co.  (Utah) n.  650 

Shedd  V.  Troy  &  Boston  R.  R.  Co. 

(Vt.) 650 

Hall  V.  Memphis  &  Charleston  R. 

R.  Co.  (U.  S.  Circ.) n.  705 

Ticket  —  Failure  to  Produce. 

Downs  V.  New  York  &  New 
Haven  R.  R.  Co.  (Conn.) 104 

Maples  v.  New  York  &  New 
Haven  R.  R.  Co.  (Conn.) 104 

Illinois  Central  R.  R.  Co.  v.  Sutton 

(111.) n.  154 

Chicago    &    Alton    R.    R.   Co.   v. 

Flagg  (111.) 154 

Toledo,    Peoria   &   Warsaw    R.    R. 

Co.  V.  Patterson  (111.) 165 

Illinois  Central  R.  R.  Co.  v.  John- 
son  (111.) 168 

Illinois  Central  R.  R.  Co.  v.  Cun- 
ningham  (111.) n.  168 

Pittsburgh,  Cincinnati  &  St.  Louis 

R'y  Co.  V.  Hennigh  (Ind.) 206 

Law  V.  Illinois  Central  R.  R.  Co. 

(Iowa)    239-241 

Brown  v.  Kansas  City,  F.  S.  &  G. 

R.  R.  Co.  (Kan.) n.  274 

Hufford   V.    Grand   Rapids    &   Ind. 

R'y   Co.   (Mich.) 430 

Mahoney  v.  Detroit  Street  R'y  Co. 

(Mich.) n.  430 

Van   Dusan    v.    Grand  Trunk   R'y 

(Mich.) n.  431 

Lucas   v.   Michigan   Central   R.   R. 

Co.   (Mich.) n.  431 

Louisville  &  Nashville  R.  R.  Co.  v. 

Maybin  (Miss.) n.  456 

Perkins  v.  Missouri,  Kan.  &  T.  R. 

R.  Co.  (Mo.) 461 

Jones  V.  Wabash,  St.  L.  &  P.  R'y 

Co.  (Mo.) n.  486 

Cross  V.   Kansas   City,   Fort  Scott 

&  M.  R.  R.  Co.  (Mo.) n.  487 

Burlington  &  Missouri  River  R.  R. 

Co.  V.   Rose   (Neb.) 492 
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Ticket  —  Failure  to  Produce  — 

continued, 
Rogers  v.  Atlantic  City  R.  R.  Co. 

(N.J.) 511 

State   V.    Delaware,    Lackawana   & 

Western  R.  R.  Co.  (N.  J.) n.  512 

Hibbard  v.  New  York  &  Erie  R. 

R.   Co.   (N.   Y.) S16 

Knowles   v.    Norfolk    &    Southern 

R.  R.  Co.  (N.  C.) n.  564 

Poole   V.    Northern    Pacific    R.    R. 

Co.  (Ohdo) n.  578 

InternationaJ    &    Great    Northern 

R'y  Co.  V.  Wilkes  (Tex.) n.  635 

Eddy  V.  Rider  (Tex.) n.  636 

Jerome  v.  Smith  (Vt.) 650 

Sprenger  v.  Tacoma  Traction  Co. 

(Wash.) 661 

Magee  v.  Oregon  R*y  &  Naviga- 
tion Oo.  (U.  S.  Circ.) n.  706 

Ticket  —  Loss  OF. 

Pullman   Palace   Car   Co.   v.   Reed 

(111.) n.  .19s 

Standish  v.  Narragansett  S.  S.  Co. 

(Mass.) n.  416 

Ripley  v.  New  Jersey  R.  R.  &  T. 

Co.  (N.J.) n.  512 

Louisville,  Nashville  &  G.  S.  R.  R. 

Co.   V.   Fleming   (Tenn.) n.  624 

Ticket  —  Mistake  in. 

Georgia  R.  R.  &  Banking  Co.  v. 
Olds  (Ga.) 134 

Head  v.  Georgia  Pacific  R'y  Co. 
(Ga.) 135 

Georgia  R.  R.  &  Banking  Co.  v. 
Dougherty  (Ga.) n.  135 

Chicago,  Burlington  &  Quincy  R. 
R.  Co.  V.  Griffin  (111.) 171 

Ellsworth  V.  C'icacfo,  Burlinsrton 
&  Quincy  R.  R.  Co.  (Iowa) 252 

Dooley  V.  Burlincrton.  Cedar  Rap- 
ids &  N.  R.  R.  Co.  (Iowa.) n.  252 

Ijouisville  ^  Nashville  R.  R.  Co. 
V.   Breckcnridffc   (Ky.) n.  295 

Philadelphia.  Wilmington  &  Balti- 
more R.  R.  Co.  V.  Rice  (Md.)..n.  360 

Breen  v.  Texas  &  Pacific  R\v  Co. 
(Tex.) n.  635 


Ticket  —  Mistake  in  —  confd. 
St.  Louis,  Ark.  &  Texas  R'y  Co. 

v.  Mackie  (Tex.) n.  636 

Gulf,  Colorado  &  Santa  Fe  R'y  Co. 

v.  Rather  (Tex.) n.  639 

Wilson  V.  Northern  Pacific  R.  R. 

Co.  (Wash.) 6O1 

Trice  v.  Chesapeake  &  Ohio  R.  R. 

Oo.  (W.  Va.) n.  663 

Yorton  v.  Milwaukee,  Lake  Shore 

&  W.   R'y  Co.   (Wis.) 678 

Pouilin    V.    Canadian    Pacific    R'y 

Co.  (U.  S.  Circ.  App.) n.  704 

Ticket  —  Non-transferable. 

Rahilly  v.  St.  Paul  &  Duluth  R.  R. 

Co.  (Minn.) n.  451 

Post  V.  Chicago  &  N.  W.   R.   R. 

Co.  (Neb.) 497 

TlClcet  —  Refusal  to  Accept. 

Oppenhe*mer      v.      Denver,      Rio 

Grande  R.  R.  Oo.  (Colo.) 89 

Comer  v.  Foley  (Ga.) n.  136 

Terre  Haute  &  Ind.  R.  R.  Co.  v. 

Fitzgerald  (Ind.) n.  zz^ 

Southern  Kansas  R'y  Co.  v.  Rice 

(Kan.) 274 

Marshall  v.   Boston  &  Albany   R. 

R.   Co.   (Mass.) n.  417 

Frederick  v.   Marquette,  H.   &  O. 

R.  R.  Co.  (Mich.) 425 

Goetz  V.  Hannibal  &  St.  Jos.  R.  R. 

Co.  (Mo.) n.  476 

Shular  v.  St.  Louis,  I.  M.  &  S.  R'y 

Co.  (Mo.) n.  476 

Johnson  v.   Conoord   R.   R.   Corp. 

(N.    H.) 505 

Kent  V.  Railroad  Co.  (Ohio) n.  572 

Allegheny  Valley  R.  R.  v.  McLain 

(Pa.) n.  617 

Missouri   Pacific  R'y  Co.  v.   Mar- 

tino  (Tex.) n.  638 

TiClcet  —  Refusal  to  Surrfj^toer. 

Havers  v.  Hartford  &  New  Haven 
R.  R.  Co.  (Conn.) IQ2 

Illinois  Central  R.  R.  Co.  v. 
Whittemore  (111.) rS7 
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Ticket  —  Refusal  to  Surrender 
—  continued, 

Davis  V.  Kansas  City,  St.  J.  &  C. 

B.  R.  R  Co.   (Mo.) n.  476 

State  V.  Thompson  (N.  H.) n.  507 

Vedder  v.  Fellows  (N.  Y.) n.  520 

Memphis  &  Charleston  R.  R.  Co. 

V.  Benson  (T«nn.) 623 

Ticket  —  Surrender. OF. 
East  Tennessee,  Va.  &  Ga.  R'y  Co. 

V.  King  (Ga.) n.  119 

(^veland,  (Columbus  &  Cincinnati 

R.  R.  Co.  V.  Bartram  (Ohio)..n.  571 
Hatten  v.  Railroad  Co.  (Ohio)..n.  572 

Ticket  —  Taking  up. 

Post  V.  Chicago  &  N.  W.  R.  R.  Co. 

(Neb.) 497 

Townsend  v.  New  York  Central  & 

Hudson  River  R.  R.  Co.  (N.  Y.).  551 
Shekon  v.  Lake  Shore  &  Michigan 

Southern  R'y  Co.  (Ohio) n.  572 

Vankh-k  v.  Penn.  R.  R.  Co.  (Pa.). . 

n.  617 
Palmer  v.   Charlotte,   Columbia  & 

Augusta  R.  R.  Co.  (S.  C.) n.  622 

Ticket  —  Unstamped. 

St.  Louis  &  San  Francisco  R'y  Co. 

V.   Brown    (Ark.) 44 

Edwards  v.  Lake  Shore  &  Michi- 
gan Southern  R'y  Co.  (Mich.).. 

n.  430 
Rose  v.  Wilmington  &  Weldon  R. 

R.  Co.  (N.  C.) 563 

Taylor  v.  Seaboard  &  Roanoke  R. 

R.  Co.  (N.  C.) n.  563 

Russell     V.     Missouri,     Kansas     & 

Texas  R'y  Co.  (Tex.) n.  640 

Gulf,  Colo.  &  Santa  Fe  R'y  Qo.  v. 

St.   John    (Tex.) n.  640 

Norfolk  &  Western  R.  R.   Co.  v. 

Anderson  (Va.) n.  651 

Mo9hcr  V.  St.  Louis,  L  M.  &  S. 

R'y  Cx).  (U.  S.  Sup.) n.  702 

Boylan  v.  Hot  Springs  R.  R.  Co. 

(U.  S.  Sup.) n.  703 

Northern  Pacific  R'y  Co.  v.  Pau- 
'4on  (U.  S.  Circ.  App.) n.  705 


Ticket  —  Void. 

Manning  v.  Louisville  &  Nashville 
R.  R.  Co.  (Ala.) 26 

McGhee  v.   Drisdale   (Ala.) 30 

Terre  Haute,  Alton  &  St.  Louis  R. 
R.   Co.   v.   Vanatta  (111.) 150 

Keeley  v.  Boston  &  Maine  R.  R. 
Co.   (Me.) n.  340 

Pennington  v.  Philadelphia,  Wil- 
mington &  Baltimore  R.  R.  Co. 
(Md.) 346 

Johnson  v.  Philadelphia,  Wilming- 
ton &  Baltimore  R.  R.  Co.  (Md.)  355 

McClure  v.  Philadelphia,  Wilming- 
ton &  Baltimore  R.  R.  Co.  (Md.) 

n.  360 

Evans  v.  St.  Louis,  Iron  M.  &  S. 
R'y  Go.  (Mo.) n.  486 

Kellett  V.  Chicago  &  Alton  R.  R. 
Cx).  (Mo.) n.  487 

State  V.  Campbell  (N.  J.) n.  512 

Elmor«  V.  Sands  (N.  Y.) n.  553 

Peabody  v.  Oregon  Railway  & 
Navigation  Co.   (Ore.) n.  579 

Penn.  R.  R.  Co.  v.  Spicker  (Pa.). 

n.  617 

Thorp  V.  Concord  R.  R.  Co.  (Vt.).  650 

Knopf  V.  Richmond,  Fredericks- 
burg &  Potomac  R.  R.  Co.  (Va.) 

n.  651 

New  York,  Lake  Erie  &  Western 
R'y  Co.  V.  Bennett  (U.  S.  Circ. 
App.) n.  704 

Ticket  Agent  —  assault  by. 

Pick  V.  Chicago  &  N.  W.  R'y  Co. 
(Wis.) n.  678 

Ticket  Agent  —  mistake  of. 

South  &  North  Alaba>ma  R.  R.  Co. 

V.  Huffman  (Ala.) i 

Alabama  Great  Southern  R.  R.  Co. 

V.  Heddleston  (Ala.) 12 

Georgia  R.   R.   &  Banking  Co.  v. 

Olds   (Ga.) 134 

Head  v.    Georgia   Pa-cific   R'y   Co. 

(Ga.) 135 

Georgia  R.  R.   &  Banking  Co.  v. 

Dougherty  (Ga.) n.  135 
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Ticket  Agent 

—  continued. 


Mistake  of 


Chicago,  St.  Louis  &  Pittsburgh  R. 

R.  Co.  V.  Bills  (Ind.) 217-220 

Scott  V.  Cleveland,  Cin.,  Chic.  &  St. 

L.   R'y   Co.    (Ind.) 223 

Ellsworth  V.  Chicago,  Burlington  & 

Quincy  R.  R.  Co.  (Iowa) 252 

Burnham  v.  Grand  Trunk  R'y  Co. 

(Me.) 339 

Western    Maryland    R.   R.   Co.  v. 

Stocksdale  (Md.) n.  360 

Murdock  v.  Boston  &  Albany  R.  R. 

Co.  (Mass.) n.  416 

Frederick  v.   Marquette,   H.   &  O. 

R.  R.  Co.  (Mich.) 425 

Noble  V.  Atchison,  Topeka  &  Santa 

Fe  R'y  Co.  (Okl.) 577 

St,  Louis,  Ark.  &  Texas  R'y  Co.  v. 

Mackie    (Tex.) n.  636 

Gulf,  Colorado  &  Santa  Fe  R'y  Co. 

V.  Rather  (Tex.) n.  639 

Wilson  V.   Northern  Pacific  R.   R. 

Co.  (Wash.) 661 

McKay  v.   Ohio   River   R.   R,  Co. 

(W.  Va.) 662 

Trice  v.  Chesapeake  &  Ohio  R.  R. 

Co.  (W.  Va.) n.  663 

Carpenter       v.       Washington       & 

Georgetown   R.   R.   Co.     (U.    S. 

Sup.) 686 

New  York,  Lake  Erie  &  Western 

R.  R.  Co.  V.  Winter  (U.  S.  Sup.).  690 
Pouilin  V.  Canadian  Pacific  R'y  Co. 

(U.  S.  Circ.  App.) n.  704 

Toes  Injured —  Ejection. 

Louisville,  Cincinnati  &  Lexington 
R.  R.  Co.  V.  Sullivan  (Ky.) 286 

Pittsburg,  Allegheny  &  Manchester 
R.  R.  Co.  V.  Donahue  (Pa.) 608 

Transfer  Ticket. 

HefTron   v.    Detroit    City   R'y   Co. 

(Mich.) n.  430 

Pine    V.    St.     Paul    City   R'y   Co. 

(Minn.) 448 

Appleby  v.  St.   Paul  City  R'y  Co. 

(Minn.) n.  450 


Transfer  T\c\itX— continued. 

Percy    v.    Metropolitan  Street  R'y 

Co.  (Mo.) n.  487 

Muckle  V.  Rochester  R'y  Co.   (N. 

Y.) n.  553 

Laird    v.    Pittsburg    Traction    Co. 

(Pa.) 617 

Carpenter       v.       Washington       & 

Georgetown    R.    R.    Co.    (U.    S. 

Sup.) 686 

Trespasser  Assaulted. 

Higgins  V.  Southern  R'y  Co.  (Ga.).  147 

Janny  v.  Great  Northern  R.  R.  Co. 
(Minn.) n.  450 

International  &  Great  Northern  R'y 
Co.  V.  Anderson  (Tex.) n.  636 

Southern  Pacific  R'y  Co.  v.  Ken- 
nedy (Tex.) n.  639 

Trespasser  Ejected. 

Alabama  Great  Southern  R.  R.  Co. 

V.  Frazier  (Ala.) 17 

St.  Louis,  L  M.  &  S.  R'y  Co.  v. 

Dendricks    (Ark.) 37 

Kline  v.  Central  Pacific  R.  R.  Co. 

(Cal.) 58 

St.  Louis,  Alton  &  Terre  Haute  R. 

R.  Co.  V.  Reagan  (111.) n.  195 

JcflFersonville  R.  R.  Co.  v.  Rogers 

(Ind.) n.  207 

Indianapolis,  Peru  &  Chicago  R'y 

Co.  v.  Pitzer  (Ind.) n.  223 

Marion  v.  Chicago,  R.  I.  &  P.  R. 

R.  Co.  (Iowa) 244 

Louisville   &   Nashville  R.   R.   Co. 

v.  Bernard  (Ky.) n.  295 

Thomas  v.  Chicago  &  Grand  Trunk 

R'y  Co.  (Mich.) n.  430 

Brcvig  v.  Chicago,  St.  P.,  M.  &  O. 

R'y  Co.   (Minn.) n.  451 

Thompson  v.  Yazoo  &  Miss.  Val- 
ley R.  R.  Co.  (Miss.) n.  456 

Brill  v.  Eddy  (Mo.) 471 

Farber  v.  Missouri  Pacific  R'y  Co. 

(Mo.) 475 

Woolsey  v.  Chicago,  B.  &  Q.  R.  R. 

Co.  (Neb.) n.  498 

Barker  v.  New  York  Central  R.  R. 

Co.   (N.   Y.) -,24 
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Trespasser    Ejected  — 

continued. 

Rounds  V.   Delaware,   Lackawanna 

&  Western  R.  R.  Co.  (N.  Y.)...  536 
HoflFman  v.  New  York  Central  & 

Hudson  River  R.  R.  Co.  (N.  Y.).  543 
Qark  v.  New  York,  Lake  Erie  & 

Western  R.  R.  Co.  (N.  Y.) 553 

Lang  V.  New  York,  Lake  Erie  & 
Western  R.  R.  Co.  (N.  Y.) 554 

Pittsburg,  Allegheny  &  Manchester 
R.  R.  Co.  V.  Donahue  (Pa.) 608 

Barre  v.    Reading   City   Passenger 
R'yCo.  (Pa.) n.  618 

Moore  v.    Columbia   &   Greenville 
R.  R.  Co.  (S.  C.) 621 

International  &  Great  Northern  R*y 
Co.  V.  Anderson  (Tex.) n.  636 

Texas  &  Pacific  R'y  Co.  v.  Black 
(Tex.) n.  636 

Texas  &  Pacific  R'y  Co.  v.  Mother 
(Tex.) n.  639 

St.  Louis  S.  W.  R>  Co.  V.  Huff- 
man (Tex.) n.  640 

Houston  &  Texas  Central  R'y  Co. 
V.  Grigsby  (Tex.) n.  640 

Chesapeake  &  Ohio  R'y  Co.  v.  An- 
derson (Va.) 651 

Wsiter — assault  by. 

Bryant  v.  Rich  (Mass.) 392 

Ellis    v.     Narragansett   S.    S.    C3o. 
(Mass.) n.  392 

Wstchnfisn  — assault  by. 

Norfolk  &  Western  R.  R.  Co.  v. 
Galliher  (Va.) n.  651 


^AfStCr — Falling  Into. 

Indianapolis,  Peru  &  Chicago  R.  R. 
Co.  V.  .\nthony  (Ind.) 206-208 

Water  Tank — ejected  at. 

Chicago    &    Alton    R.    R.    Co.  v. 
Flagg  (111.) 154 

Wrong  Train  —  riding  on. 

South  &  North  Alabama  R.  R.  Co. 
V.  Huffman  (Ala.) i 

Alabama  Great  Southern  R.  R.  Co. 
V.   Heddleston   (Ala.) 12 

Chicago,  St.  Louis  &  Pittsburgh  R. 
R.  Co.  V.  Bills  (Ind.) ;2i7-220 

Lake  Shore  &  Michigan  Southern 
R'y  Co.  V.  Pierce  (Mich.) n.  430 

Logan  V.   Hannibal  &  St.  Jos.   R. 
R.  Co.  (Mo.) n.  476 

Barker  v.  New  York  Central  R.  R. 
Co.  (N.  Y.) 524 

Allen  v.  Wilmington  &  Weldon  R. 
R.  Co.  (N.  C.) n.  564 

Noble  V.  Atchison,  Topeka  &  Santa 
Fe  R'y  Co.  (Okl.) 577 

Church  V.  Chicago,  Milw.  &  St.  P. 
R'y  Co.  (S.  D.) 622 

International  &  Great  Northern  R. 
R.  Co.  V.  Smith  (Tex.) n.  635 

International  &  Great  Northern  R*y 
Co.  V.  Gilbert  (Tex.) n.  635 

Patry  v.  Chicago,  St.  P.,  M.  &  O. 
R'y  Co.  (Wis.) n.  679 


INDEX. 


ABUSIVE  LANGUAGE.  ABUSIVE    IjANGU AGE --coniinued. 

of     brakeman      while      passenger  ticket  and  then  denied  it  and  in- 
ejected  Ala.    26       suited  him Me.  316 

passenger  abused  by  brakeman  and  altercation  between  brakeman  and 

assaulted  on  arrival   of  train   at  passenger  as  to  carriage  of  dog. 

station  Ala.  29                                                           Me.  Z3^ 

train  failing  to  stop  at  station  and  punitive  damages  for  expulsion  of 

conductor     using     abusive     Ian-  disorderly  passenger  from  street 

guage    when    requested    to    back  car Me.  340 

train Ark.  43    passenger's  abusive  language  to  a 

person  ejected  from  train  in  rude  conductor  will  not  justify  assault, 

manner     after     presenting     void  Md.  360 

ticket Ark.  44    evidence    of    abusive    language    to 

compensatory  damages  for  expul-  conductor  on  other  occasion 

sion  from  train  when  accompan-  ^^d-  3^0 

ied  with  abuse Cal.  70    threatening   attitude    of    conductor 

of   conductor    before    ejection    for  compelling    passenger    to    jump 

nonpayment  of  fare  second  time.  ^''^^  movmg  tram. ..  .U.  S.  Circ.  705 

Ark  108    *^^"^*^^    conduct    of    passenger    in 

insulting  manner   of  conductor   in  refusing  to  pay  fare..U.  S.  Circ.  706 

telling  passenger  to  get  off  train  ^^^^^^^    conduct    of    passenger    in 

after  failing  to  stop  at  flag  station.  refusing  to  pay  fare  causmg  as- 

Ga  i^n        sauk  by  conductor. ..  .U.  S.  Circ.  706 

assault  by  conductor  upon  passen-  ACCIDENT. 

ger  who  had  previously  insulted  pistol      falling      from      pocket      of 

relative   Ga.  143        drunken      passenger      and      dis- 

conductor  refusing  to  receive  sup-  charged   and   another   passenger 

posed  counterfeit  coin  and  abus-  injured   Tex.  643 

ing  passenger Ga.  148    ACTION. 

passenger    asked    for    fare    second  wrongful    expulsion    from    train    a 

lime,  abusing  conductor  and  put  ^.Q^t  Cal. 

^"  ^^^ ^1^-  190    for  breach  of  contract  or  tort  for 

intoxicated  passenger  ejected  from  violation   of   duty   of   carrier 

train   and   dead   body   found    on  Cal. 

track Ky.  294    by    passenger    assaulted    by    con- 

hite   passenger   invading   car   set  ductor  of  train  was  ex  delicto... 

apart  for  colored  persons  whom  Ga.  128 

he  insulted Ky.  302    for    forcible    ejection     is    in     tort 

emplary  damages  awarded  where  though   contract   of  carriage   al- 

brakeman       received       plaintiff's  leged Ga.   135 
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ACTION  —  continued, 

tkket  agent  selling  wrong  ticket  to 
passenger  who  was  ejected  from 
train W.  Va.  062 

imperative  manner  of  conductor,  in 
absence  of  violence,  not  ground 
for  action U.  S.  Circ.  App.  704 

ALIGHTING. 

woman  alighting  from  moving 
street  car  being  driven  into  car 
stables    to    avoid    repetition    of 

former  assault  by  stranger 

Mich.  435 

ARREST. 

assault  by  brakeman  upon  passen- 
ger who  was  afterward  arrested 
at  instance  of  conductor;  verdict 
for  $3,000  not  excessive Kan.  280 

note  of  cases  in  Massachusetts  re- 
lating to  arrest,  assault  and  ejec- 
tion of  passengers Mass.  416 

note  of  cases  in  New  Jersey  re- 
lating to  arrest,  assault  and  ejec- 
tion of  passengers N.  J..  512 

assault  by  employee  and  arrest  of 
alleged  disorderly  person.. N.  Y.  553 

passenger  held  by  ticket  agent  for 
arrest  by  police  officer  for  trying 
t?o  pass  alleged  counterfeit  bill.. 

N.  Y.  553 

arrest  of  passenger  by  police  officer 
for  passing  alleged  counterfeit  bill 
on  ticket  agent N.  Y.  553 

note  of  cases  in  New  York  relat- 
ing to  arrest,  assault  and  ejection 
of  passengers N.  Y.  55^-554 

note  of  cases  in  Pennsylvania  re- 
lating to  arrest,  assault  and  ejec- 
tion of  passengers Pa.  617 

arrest  of  passenger  alleged  by  con- 
ductor to  have  attempted  to  pass 
$20  counterfeit  bill Tex.  624 

note  of  cases  in  Texas  relating  to 
arrest,  assault  and  ejection  of  pas- 
sengers  Tex.  635,  638-640 

note  of  cases  in  Virginia  relating 
to  arrest,  assault  and  ejection  of 
passengers  Va.  651 

malicious  act  of  conductor  in  caus- 
ing arrest  of  passenger. ..  .U.  S.  703 


ARREST  —  continued. 

passenger   ejected   from   train   and 

arrested  by  police  officer 

U.  S.  Circ.  App.  704 

note  of  cases  in  United  States  Su- 
preme Court  relating  to  arrest, 
assault  and  ejection  of  passen- 
gers   U.  S.  702-704 

note  of  cases  in  United  States  Cir- 
cuit Courts  of  Appeals  relating 
to  arrest,  assault  and  ejection  of 
passengers.  .U.  S.  Circ.  App.  704-705 

note  of  cases  in  United  States  Cir- 
cuit Courts  relating  to  arrest, 
assault  and  ejection  of  passen- 
gers  U.  S.  Circ.  705-707 

ASSAULT. 

conductor  stopping  train  and  pur- 
suing and  capturing  boy Ala.      8 

punitive  damages  for  forcible  ejec- 
tion of  trespasser  by  brakeman 
of  moving  train Ala.     18 

passenger  pushed  off  station  plat- 
form by  employees  in  friendly 
scuffle Ala.    29 

passenger  abused  by  brakeman  and 
assaulted  on  arrival  of  train  at 
station  Ala.    29 

by  conductor  while  ejecting  dis- 
orderly person Cal.    86 

assaulted  by  other  passengers  on 
train Colo.    89 

passenger  and  conductor  fighting 
and  passenger  attempting  to  get 
on  car  after  ejection Colo.    95 

on  passenger  endeavoring  to  enter 
train  after  ejection       Conu.  102 

passenger  on  steamboat  injured  by 
discharge  of  gun  of  other  passen- 
ger  Conn.  (U.  S.  C.  C.)  103 

passenger  on  train  assaulted  by  an- 
other  D.  C.  115 

gate-keeper  assaulting  passenger 
who  attempted  to  board  train 
after  being  left  over  by  previous 
train D.  C.  115 

passenger  on  train  assaulted  by 
conductor Ga.  116 

womran  injured  in  trying  to  leave 
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ASSAULT  —  continued. 
street  car  where  two  passengers 
were  fighting Ga. 

action  by  passenger  assaulted  by 
conductor  of  train  was  ex  delicto, 

Ga. 

passeger  passing  from  one  car  to 
another  against  rule,  assaulted  by 
brakeman  Ga. 

ticket  agent  giving  wrong  ticket  to 
passenger  who  was  ejected.. Ga. 

note  of  cases  in  Georgia  relating  to 
assault  and  ejection  of  passen- 
gers  Ga.  135- 

conductor  shooting  passenger 
after  ejection Ga. 

by  conductor  upon  passenger  who 
had  previously  insulted   relative. 

Ga. 

by  agent  upon  passenger  who  had 
left  station  and  returned Ga. 

trespasser  on  freight  train  shot  by 
conductor Ga. 

passenger  unable  to  purchase  ticket 
ejected  upon  refusal  to  pay  extra 
fare  111. 

tender  of  worthless  pass  and  refusal 
to  pay  fare 111. 

refusal  to  pay  fare  which  was  after- 
wards tendered  and  passenger 
ejected;  punitive  damages 111. 

passenger  assaulted  by  conductor 
of  train 111. 

passenger  about  leaving  train  and 
missing  watch  allowed  to  remain 
to  look  for  it  and  assaulted  by 
brakeman  whom  he  accused  of 
taking  it 111.  • 

passenger  on  train  shot  by  one  of 

riotous  mob 111. 

upon  passenger  by  train  employees. 

111. 

intoxicated    person    assaulted    and 

ejected  from  train  by  conductor 

and  brakeman 111. 

ejection    of   intoxicated   passenger 
from  waking  room  and  shot.  .111. 

ofHcer  assaulted  shooting  in   self- 
defense  111. 

note  of  cases  in  Illinois  relating  to 
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ASSAULT  —  continued. 
assault   and   ejection   of   passen- 
gers   111.  195 

one  passenger  a^ssaulted  by  another 
without  interference  of  conductor 
or  brakeman Ind.  198 

note  of  cases  in  Indiana  relating  to 
assault  and  ejection  of  passen- 
gers  Ind.  199;  223 

assaulted  by  conductor  and  ejected 
from  train Ind.  201 

passenger  jostled  by  brakeman  and 
thrown  off  while  passing  frcm 
one  car  to  another Ind.  213 

passenger  on  steamboat  shot  by 
officer  thereof Ind.  221 

brakeman  tramping  on  trespasser's 
fingers  to  mak«  him  let  go  mov- 
ing car Iowa,  244 

passenger  assaulted  and  killed  by 
other  passengers Iowa,  251 

assaulted  while  being  ejected  from 
one  car  to  another Iowa,  252 

not«  of  caseis  in  Iowa  relating  to 
assault  and  ejection  of  passengers. 

Iowa,  252 

passenger  assaulted  and  robbed 
while  attempting  to  board  train. 

Kan.  269 

note  of  cases  in  Kansas  relating  to 
assault  and  ejection  of  passen- 
gers   Kan.  274 

by  brakeman  upon  passenger  who 
was  afterward  arrested  at  instance 
of  conductor;  verdict  for  $3,000 
not  excessive Kan.  280 

note  of  cases  in  Kentucky  relating 
to  assault  and  ejection  of  passen- 
gers   Ky.  294 

railway  company  liable  for  assault 
by  sleeping  car  company's  em- 
ployee   La.  303 

note  of  cases  in  Louisiana  relating 
to  assault  and  ejecbion  of  passen- 
gers   La.  309 

altercation  between  brakeman  and 
passenger  as  to  carriage  of  dog. 

Me.  336 

note  of  cases  in  Maine  relating  to 
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ASSAULT  —  continued. 
assault   and   ejection    of   passen- 
gers   Me.  340 

evidence  of  abusive  language  to 
conductor  on  other  occasion... 

Md.  360 

note  of  cases  in  Maryland  relating 
to  assault  and  ejection  of  passen- 
gers   Md.  360 

liability  of  railroad  for  assault  upon 
passenger  being  ejected Mass.  375 

by  waiters  upon  passenger  on 
steamboat  for  volunteering  advice 
to  another  passenger  having  al- 
tercation   Mass.  392 

passenger  on  steamboat  refusing 
to  leave  officers'  table  and  forcibly 
removed Mass.  392 

note  of  cases  in  Massachusetts  re- 
lating to  assault  and  ejection  of 
passengers Mass.  416 

note  of  cases  in  Michigan  relating 
to  assault  and  ejection  of  passen- 
gers   Mich.  430 

woman  alighting  from  moving 
street  car  being  driven  into  car 
stables    to    avoid    repetition     of 

former  assault  by   stranger 

Mich.  435 

passenger  assaulted  in  station  by 
employee  of  parcel  room  tenant. 

Minn.  441 

note  of  cases  in  Minnesota  relating 
to  assault  and  ejection  of  passen- 
gers   Minn.  449 

dssauh  upon  passenger  by  fellow 
passengers  Miss.  452 

boisterous  colored  passenger  as- 
saulted by  white  passenger 

Miss.  453 

note  of  cases  in  Mississippi  relat- 
ing to  assault  and  ejection  01 
passengers  Miss.  456 

rape  by  male  passenger  upon  female 
passenger  after  ejection  of  latter 
from  train Mo.  477 

note  of  cases  in  Missouri  relating  to 
assault  and  ejection  of  passengers 

Mo.  476;  486 

note  of  cases  in  Nebraska  relating 


ASSAULT  —  continued. 
to  assault  and  ejection  of  passen- 
gers   Neb.  498 

by  conductor  on  passenger  refus- 
ing to  give  up  ticket N.  H.  507 

note  of  cases  in  New  Hampshire 
relating  to  assault  and  ejection  of 
passengers N,  H.  507 

note  of  cases  in  New  Jersey  relat- 
ing to  assault  and  ejection  of  pas- 
sengers  N.  J.  512 

company  not  liable  for  act  of  con- 
ductor throwing  passenger  from 
moving  street  car N.  Y.  524 

boy  on  platform  of  baggage  car 
ordered  off  moving  train  and  un- 
able to  do  so  kicked  off  by  bag- 
gageman  N.  Y.  536 

passenger  refusing  to  pay  fare  as- 
saulted by  conductor  of  street 
car N.  Y.  552 

kicking  boy  from  moving  train  is 

within  scope  of  employment 

N.  Y.  543 

company  liable  for  assault  upon 
passenger  by  driver  of  street  car. 

N.  Y.  547 

employee  throwing  water  into  face 
of  boy  on  moving  freight  train, 
causing  him  to  fall  oflF N.  Y.  553 

by  employee  and  arrest  of  alleged 
disorderly  person N.  Y.  553 

passenger  assaulted  by  porter  of 
sleeping  car N.  Y.  553 

conductor  throwing  passenger  from 
street  car N.  Y.  553 

by  porter  of  drawing  room  car  upon 
passenger  refusing  to  leave  car 
unless  seat  given  him  in  coach  for 
which  he  had  paid  fare  and  refus- 
ing to  pay  extra  fare N.  Y.  553 

conductor  throwing  person  off 
street  car  who  was  crossing  over 
car  platform N.   Y.  553 

upon  passenger  by  drunken  pas- 
senger after  former  had  alighted 
from  street  car N.  Y.  553 

brakeman  throwing  lump  of  coal  at 
boy  and  kiMcking  him  from  train 

N.  Y.  554 
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ASSAULT  —  continued. 
note  of  cases  in  New  York  relating 
to  assault  and  ejection  of  passen- 
gers  N.  Y.  552;  554 

note  of  cases  in  North  Carolina  re- 
lating to  assault  and  ejection  of 

passengers N.  C.  5^3 

note  of  cases  in  Ohio  relating  to 
assault  and  ejection  of  passengers 

Ohio,  571 
plaintiff  asking  ride  from  conductor 

and  pushed  off  moving  train 

Ore.  578 
note  of  cases  in   Oregon   relating 
to  assault  and  ejection  of  passen- 
gers  Ore.  578 

drunken  men  rushing  into  car  of 
train  at  station  and  passenger  in- 
jured  Pa.  602 

boy  forcibly  put  off  street  car  by 

driver  and  run  over Pa.  608 

passenger  injured  in  fight  between 
other  passengers  in  car  of  train. 

Pa.  608 
note  of  cases  in  Pennsylvania  relat- 
ing to  assault  and  ejection  of  pas- 
sengers  Pa.  617-618 

note  of  cases  in  South  Carolina  re- 
lating to  assault  and  ejection  of 

passengers S.  C.  622 

note  of  cases  in  Tennessee  relating 
to  assault  and  ejectk)n  of  passen- 
gers  Tenn.  623 

drunken  passenger  at  railroad  sta- 
t»k>n  struck  by  policeman  in  em- 
ploy of  company Tex.  638 

note  of  cases  in  Texas  relating  to 
assault  and  ejection  of  passen- 
gers  Tex.  635;  638-640 

passenger  after  alighting  assaulted 
by  servant  of  railroad  company 
in  station Utah,  647 

note  of  cases  in  Utah  relating  to 
assault  and  ejection  of  passengers 

Utah,  650 

note  of  cases  in  Vermont  relating 
to  assault  and  ejection  of  passen- 
gers  Vt.  650 

brakeman  kicking  boy  off  freight 
train Va.  651 


ASSAULT  —  continued. 

note  of  cases  in  Virginia  relating 
to  assault  and  ejection  of  passen- 
gers  Va.  651 

note  of  cases  in  West  Virginia  re- 
lating to  assault  and  ejection  of 
passengers W.  Va.  663 

indecent  assault  by  conductor  of 
train  upon  female  passenger.... 

Wis.  665 

note  of  cases  in  Wisconsin  relating 
to  assault  and  ejection  of  passen- 
gers  Wis.  678 

deck  passenger  assaulted  by  em- 
ployee on  steamboat;  alleged  vio- 
lation of  rules U.  S.  702 

passenger  assaulted  and  shot  by 
conductor U.  S.  703 

passenger  drawing  pistol  on  con- 
ductor who  tried  to  eject  him 
from  train  for  refusing  to  sign 
ticket U.  S.  Circ.  App.  704 

person  forcibly  ejected  from  train 
by  conductor  on  ground  that  he 
was  not  the  person  named  on 
mileage  ticket... U.  S.  Circ.  App.  704 

person  riding  on  train  by  permis- 
sion assaulted  and   kicked  from 

train  by  conductor 

U.  S.  Circ.  App.  70s 

colored  woman  forcibly  ejected 
from  ladies  car U.  S.  Circ.  705 

abusive  conduct  of  passenger  in  re- 
fusing to  pay  fare  causing  assault 
by  conductor U.  S.  Circ.  706 

indecent  assault  upon  female  pas- 
senger by  Pullman  porter 

U.  S.  Circ.  706 

forcible  ejection  of  colored  passen- 
ger by  white  passengers 

U.  S.  Circ.  707 

note  of  cases  in  United  States  Su- 
preme Court  relating  to  arrest, 
assault  and  ejection  of  passengers 

U.  S.  702-704 

note  of  cases  in  United  States  Cir- 
cuit Courts  of  Appeals  relating 
to  arrest,  assault  and  ejection  of 
passengers.  .U.  S.  Circ.  App.  704-705 

note  of  cases  in  United  States  Cir- 
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ASSAU.lt  —  continued, 
cuit  Courts  relating  to  arrest,  as- 
sault and  ejection  of  passengers. 

U.  S.  Circ.  70S-707 

BACa^GE  CAR. 

boy  on  platform  of  baggage  car  or- 
dered off  moving  train  and  un- 
able to  do  so  kicked  off  by  bag- 
gageman   N.  Y.  536 

BOARDING. 

gate-keeper  assaulting  passenger 
who  attempted  to  board  train 
after  being  left  over  by  previous 
train D.  C.  115 

passenger  assaulted  and  robbed 
while  attempting  to  board  train. 

Kan.  269 

BRAKEMAN. 

helping  to  put  trespasser  off  train . . 

Ala.    17 

punitive  damages  for  forcible  ejec- 
tion of  trespasser  by  brakeman 
of  moving  train Ala.     18 

abusive  language  of  brakeman 
while  passenger  ejected Ala.    26 

passenger  abused  by  brakeman  and 
assaulted  on  arrival  of  train  at 
station Ala.    29 

person  acting  as  brakeman  and 
ejecting  infant  who  was  stealing 
a  ride  on  train Ark.    37 

passenger  passing  from  one  car  to 
another  against  rule,  assaulted 
by  brakeman Ga.  129 

ejection  of  colored  woman  from 
ladies'  car 111.  160 

passenger  about  leaving  train  and 
missing  watch  allowed  to  remain 
to  look  for  it  and  assaulted  by 
brakeman  whom  he  accused  of 
taking  it 111.  181 

intoxicated  person  assaulted  and 
ejected  from  train  by  conductor 
and  brakeman 111.  191 

one  passenger  assaulted  by  another 
without  interference  of  conductor 
or  brakeman ^...Ind.  198 

passenger  jostled  by  brakeman  and 
thrown  off  while  passing  from 
one  car  to  another Ind.  213 


BRAKEMAN  —  continued, 

having  authority  to  remove  per- 
sons, injuring  trespasser. .  .Iowa,  244 

tramping  on  trespasser's  fingers  to 

make  him  let  go  moving  car 

Iowa,  244 

assault  by  brakeman  upon  passen- 
ger who  was  afterward  arrested 
at  instance  of  conductor;  verdict 
for  $3,000  not  excessive Kan.  280 

exemplary  damages  awarded  where 
brakeman  received  plaintiff's 
ticket  and  then  denied  it  and  in- 
sulted him Me,  316 

altercation  between  brakeman  and 
passenger  as  to  carriage  of  dog. 

Me.  336 

forcibly  ejecting  boy  from  freight 
train Mo.  475 

kicking  boy  from  moving  train  is 

within  scope  of  employment 

N.  Y.  543 

brakeman  throwing  lump  of  coal  at 
boy  and  knocking  htm  from  train 

N.  Y.  554 

kicking  boy  off  freight  train... Va.  651 

CARRIER  AND  PASSENGER: 

passenger  in  station  insulted  by 
strangers Ala.     9 

passenger  assaulted  by  other  pas- 
sengers on  train Colo.    89 

passenger  and  conductor  fightincr 
and  passenger  attempting  to  get 
on  car  after  ejection Colo.    95 

right  of  passenger  to  defend  privi- 
leges when  assailed Colo.    95 

passenger  on  steamboat  injured  by 
discharge  of  gun  of  other  passen- 
ger   .Conn.  (U.  S.  C.  C).  103 

passenger  about  leaving  train  and 
missing  watch  allowed  to  remain 
to  look  for  it  and  assaulted  by 
brakeman  whom  he  accused  of 
taking  it 111.  i8l 

passenger  on  train  shot  by  one  of 
riotous  mob 111.  185 

assault  upon  passenger  by  train  em* 
ployees 111.  191 

one  passenger  assaulted  by  another 
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CARRIER     AND     PASSENGER  — 
QOfi/tinued, 

without  interference  of  conductor 
or  brakeman Ind.  198 

ejection  from  train  of  sick  passen- 
ger  Ind.  206 

duty  of  carriers  to  protect  passen- 
gers from  violence Ind.  213 

passenger  jostled  by  brakeman  and 
thrown  off  while  passing  from 
one  car  to  another Ind.  213 

passenger  on  steamboat  shot  by 
officer  thereof Ind.  221 

passenger  assaulted  and  killed  by 
other  passengers Iowa,  251 

passenger  assaulted  and  robbed 
while  attempting  to  board  train. 

Kan.  269 

assault  by  brakeman  upon  passen- 
ger who  was  afterwards  arrested 
at  instance  of  conductor;  verdict 
for  $3,000  not  excessive Kan.  280 

person  on  train  refusing  to  pay  fare 
is  a  trespasser,  but  being  so  drunk 
as  to  be  unable  to  care  for  him- 
self should  not  be  put  off.  ..Ky.  286 

white  passenger  inva<ling  car  set 
apart  for  colored  persons  whom 
he  insulted Ky.  302 

railway  company  liable  for  assault 
by  sleeping  car  company's  em- 
ployee  La.  303 

sick  passenger  ejected  from  street 
car  and  left  lying  in  street... La.  309 

duty  of  carrier  towards  sick  passen- 
ger  La.  309 

liability  of  carrier  for  wilful  mis- 
conduct of  servants;  cases  re- 
viewed  Me.  317 

carriers  liable  for  assault  by  serv- 
ants  Me.  336 

servant  of  carrier  has  right  to  re- 
sist assaulter,  but  must  not  pur- 
sue and  punish  him Me.  336 

parssenger  violating  rules  carrier 
may  refuse  to  carry  him  further. 

Me.  336 

right  to  require  passenger  to  buy 
and  show  ticket  on  train Md.  341 


CARRIER     AND     PASSENGER  — 
cofUinued. 

ejection  of  passenger  and  child  for 
refusal  to  pay  for  latter Md.  348 

ejection  of  female  in  charge  of  child 
for  refusal  to  pay  latter's  fare 
when  father  was  on  train... Md.  348 

passenger's  abusive  language  to  a 
conductor  will  not  justify  assauk. 

Md.  360 

conductor  seizing  property  of  pas- 
senger who  refused  to  pay  fare. . 

Mass.  372 

instruction  that  plaiatiff  would  be 
entitled  to  resist  assault  but  not 
ejection Mass.  375 

assault  by  waiters  upon  passenger 
on  steamboat  for  volunteering 
advice  to  another  passenger  hav- 
ing altercation Mass.  392 

passenger  on  steamboat  refusing  to 
leave  officer's  table  and  forcibly 
removed Mass.  392 

duty  of  conductor  to  remove  intox- 
icated passenger  from  a  train., 

Mass.  416 

ejection  from  train  at  place  other 
than  station Mich.  421 

passenger  must  produce  ticket  to 
conductor  or  pay  fare.  .Mich.  425,  430 

woman  alighting  from  moving 
street  car  being  driven  into  car 
stables  to  avoid  repetition  of 
former  assault  by  stranger.. Mich.  435 

person  on  train  refusing  to  pay  fare 
'is  a  trespasser  and  may  be  ejected 
at  any  place Minn.  438 

passenger  no  right  to  leave  train  at 
•intermediate  point  and  demand 
further  carriage  on  other  train. . 

Minn.  438 

passenger  assaulted  in  station  by 
employee  of  parcel  room  tenant. 

Minn.  441 

right  of  conductor  to  demand  addi- 
tional fare  when  he  discovered 
shortly  after  that  he  had  de- 
manded too  little Minn.  445 

right  of  passenger  to  transfer  ticket 
to    ride    on    connecting    line    of 
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CARRIER     AND     PASSENGER  — 
continued. 

street  railway  but  limited  to  line 
selected Minn.  448 

assault  upon  passenger  by  fellow 
passengers Miss.  452 

boisterous  colored  passenger  as- 
saulted by  white  passenger.  .'Miss.  453 

statutory  right  to  eject  passengers 
for  nonpayment  of  fare Mo.  461 

rape  by  male  passenger  upon  female 
passenger  after  ejection  of  latter 
from  train Mo.  477 

person  boarding  freight  train  and 
after  it  had  gone  several  miles 
ejected  because  of  rule,  though 
willing  to  pay  fare Mo.  486 

taking  up  nontransferable  ticket 
from  one  to  whom  it  had  been 
transferred Neb.  498 

ejection  of  passenger  by  conductor 
who  believed  ticket  had  not  been 
paid  for Neb.  501 

right  of  passenger  to  repel  attempt 
to  eject  him  from  moving  train. 

N.  Y.  520 

death  of  passenger  resulting  from 
ejection  from  moving  street  car 
for  nonpayment  of  fare N.  Y.  520 

company  not  liable  for  act  of  con- 
ductor throwing  passenger  from 
moving  street  car N.   Y.  524 

company  liable  for  assault  upon 
passenger  by  driver  of  street  car. 

N.  Y.  547 

drunken  men  rushing  into  car  of 
train  at  station  and  passenger  in- 
jured  Pa.  602 

passenger  injured  in  fight  between 
other  passengers  in  car  of  train. 

Pa.  608 

conductor  negligently  ejecting  pas- 
senger from  moving  train Pa.  613 

passenger  failing  to  change  cars  at 
junction  and  refusing  to  pay  extra 
fare S.  D.  622 

arrest  of  passenger  alleged  by  con- 
ductor to  have  attempted  to  pass 
$20  counterfeit  bill Tex.  624 


CARRIER     AND     PASSENGER  — 
c^nUinued. 

passenger  in  train  asleep  when  sta- 
tion reached  and  ejected  after 
passing  it Tex.  634 

pistol  falling  from  pocket  of 
drunken  'passenger  and  dis- 
charged and  another  passenger 
injured Tex.  643 

failure  to  furnish  seat  to  passenger 
ejected  from  ladies*  car Wis.  663 

indecent  assault   by   conductor  of 

train  upon  female  passenger 

Wis.  6^ 

duty  of  railroad  company  to  protect 
its  female  passengers  from  inde- 
cent assault  or  immodest  con- 
duct  Wis.  665 

passenger  rightfully  on  train  may 
resist  expulsion U.  S.  690 

railroad  company  not  liable  for  ma- 
licious act  of  employee  which  was 
not  authorized  or  ratified,  and 
instruction  on  punitive  damages 
erroneous U.  S.  703 

colored  woman  forcibly  ejected 
from  ladies'  car U.  S.  Circ.  705 

exclusion  of  colored  woman  hold- 
ing first-dass  ticket  from  ladies' 

person    suffering   from    small    pox 

ejected  from   Pullman   car 

U.  S.  Circ.  706 

passenger     shot     and     killed     by 

drunken  felkyw-passenger 

U.  S.  Circ.  706 

indecent  assault  upon  female  pas- 
senger by  Pullman  porter 

U.  S.  Circ.  706 

forcible  ejection  of  ■cok)red  passen- 
ger by  white  passengers 

U.  S.  Circ.  707 
CHAIR  CAR. 

passenger  led  from  chair  car  after 
refusing  to  pay  extra  fare  and  re- 
fusing to  leave Ark.    41 

expelling  passenger  from  chair  car 
on  refusal  to  pay  extra  fare.... 

Cal.    69 
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CHANGE. 

tender  of  five-dollar  grold  piece  reas- 
onable sum  for  conductor  to 
change Cal.    69 

COIN. 

tender  of  worn  silver  coin  for  fare 
in  street  car N.  J.  510 

COLORED  PERSON. 

ejection  of  colored  passenger  from 
street  car Cal.    49 

company  not  liable  for  malice  of 
conductor  of  street  car  in  eject- 
ing colored  passenger Cal.    49 

forcible  ejection  from  train  by 
negro Ga.  1 16 

ejected  from  train;  mistake  of  ticket 
agent Ga.  135 

ejection  by  colored  employee  not 
ground  for  damages Ga.  145 

ejection  of  colored  woman  from 
ladies'  oar III.  160 

white  passenger  invading  car  set 
apart  for  colored  persons  whom 
he  insulted Ky.  302 

boisterous  colored  passenger  as- 
saulted by  white  passenger 

Miss.  453 

forcibly  ejected  from  ladies*  car.. 

U.  S.  Circ.  70s 

exclusion  of  colored  woman  hold- 
ing first-class  ticket  from  ladies' 

car U.  S.   Circ.  70S 

forcible  ejection  of  colored  passen- 
ger by  white  passengers 

U.  S.  Circ.  707 

COMMUTATION  TICKET. 

commuter  forgetting  ticket  and 
ejected Conn.  104 

commuter  failing  to  produce  ticket 
and  ejected Conn.  104 

ejection  of  passenger  failing  to  sur- 
render commutation  ticket  on 
last  trip N.  J.  sn 

loss  of  commutation  ticket  no  ex- 
cuse for  refusal  to  pay  fare 

N.  J.  sn 

CONDUCTOR. 

passenger  boarding:  wrom?  train 
4hat  was  a  freight  train  that  did 


CONDUCTOR  —  continued. 
not    go    to    his   destination    and 
ejected  at  end  of  route Ala.      I 

stopping  train  and  pursuing  and 
capturing  boy Ala.      8 

train  failing  to  stop  at  station  and 
conductor  using  abusive  language 

when  requested  to  back  train 

Ark.    43 

person  ejected  from  train  in  rude 
manner  after  presenting  void 
ticket Ark.     44 

company  not  liable  for  malice  of 
conductor  of  street  car  in  eject- 
ing colored  passenger Cal.    49 

boy  jumping  on  moving  train  and 
ordered  oflF  by  conductor  and  in- 
jured  Cal.     58 

same  degree  of  care  not  required  of 
passenger  expelled  from  train  for 
not  paying  fare  as  from  conduc- 
tor  Cal.     65 

assault  by  conductor  while  eject- 
ing disorderly  person Cal.    86 

abusive  language  of  conductor  be- 
fore ejection  for  nonpayment  of 
fare  second  time Conn.  108 

passenger  on  train  assaulted  by 
conductor Ga.  1 16 

woman  injured  in  trying  to  leave 
street  car  where  two  passengers 
were  fighting Ga.  117 

refusal  to  pay  fare  and  subsequent 
tender  before  ejection Ga.  118 

action  by  passenger  assaulted  by 
conductor  of  train  was  ex  delicto. 

Ga.  T28 

shooting  passenger  after  ejection . . 

Ga.  141 

ordering  passenger  off  train  at  sta- 
tion through  mistake  in  reading 
ticket Ga.  142 

insulting  manner  of  conductor  in 
telling  passenger  to  get  off  train 
after  failing  to  stop  at  flag  station. 

Ga.  143 

assault  by  conductor  upon  passen- 
ger who  had  previously  in'sulted 
relative Ga.  143 


762 


American  Negligence  Cases. 


CONDUCTOR  —  continued. 

trespasser  on  freight  train  shot  by 
conductor Ga.  147 

refusing  to  receive  supposed  coun- 
terfeit coin  and  abusing  passen- 
ger  Ga.  148 

passenger  assaulted  by  conductor 
of  train 111.  181 

newsboy  pushed  off  car  by  con- 
ductor and  run  over  by  another 
car 111.  187 

passenger  asked  for  fare  second 
time,  abusing  conductor  and  put 
off  car 111.  190 

intoxicated  person  assaulted  and 
ejected  from  train  by  conductor 
and  brakeman 111.  191 

one  passenger  assaulted  by  another 
without  interference  of  conductor 
or  brakeman Ind.  198 

assaulted  by  conductor  and  ejected 
from  train Ind.  201 

passenger  unable  to  show  ticket  be- 
cause taken  up  by  previous  con- 
ductor   Ind.  206 

ticket  agent  wrongly  dating  ticket 
which  was  refused  by  conductor 
who  demanded  full  fare Iowa,  252 

exemplary  damages  for  forcible 
ejection  from  tnain Kan.  274 

liability  for  abuse  of  authority  by 
conductors  of  trains Md.  341 

passenger's  abusive  language  'to  a 
conductor  will  not  justify  as- 
sault  Md.  360 

railroad  liable  for  aots  of  servants 

within  scope  of  employment 

Mass.  372 

seizing  property  of  passenger  who 
refused  to  pay  fare Mass.  372 

instrtrction  that  plaintiff  would  be 
entitled  to  resist  assault  but  not 
ejection Mass.  375 

ejecting  intoxicated  passenger  from 
street  car  <in  motion Mass.  405 

duty  of  conductor  to  remove  intox- 
icated passenger  from  a  train . . 

Mass.  416 

right  of  conductor  to  demand  addi- 
tional   fare   when   he   discovered 


CONDUCTOR  —  continued. 
shortly    after    that    he    had    de- 
manded too  little Minn.  445 

taking  up  wrong  part  of  round- 
trip  ticket  and  passenger  ejected 
from  returning  train Miss.  456 

ejection  of  passenger  by  conductor 
who  believed  ticket  had  not  been 
paid  for Nev.  501 

assault  by  conductor  on  passenger 
refusing  to  give  up  ticket.  .N.  H.  507 

ticket  taken  up  and  passenger 
ejected    before   reaching   station. 

N.  J.  509 
passenger  showing  ticket  once  and 
refusing  to  do  so  again,  ejected. 

N.  Y.  S16 
right    of    passenger    to    repel    at- 
tempt to  eject  him  from  moving 
train N.  Y.  520 

death  of  passenger  resulting  from 
ejection  from  moving  street  car 
for  nonpayment  of  fare N.  Y.  520 

of  street  car  not  driver  of  carriage 
within  statute N.  Y.  524 

company  not  liable  for  act  of  con- 
ductor throwing  passenger  from 
moving  street  car N.  Y.  524 

requiring  fare  or  ticket  wrongfully 
taken  up  by  conductor  of  other 
■train N.  Y.  531 

kicking  boy  from  moving  train  is 

within  scope  of  employment 

N.  Y.  543 

error  to  instruct  for  exemplary 
damages  where  conductor,  acting 
in  good  faith,  ejected  passenger 
from  street  car N.  Y.  552 

passenger  refusing  to  pay  fare  as- 
saulted by  conductor  of  street 
car N.  Y.  552 

mistake  of  one  conductor  as  to 
transfer  ticket  and  refusal  of  an- 
other conductor  to  accept  ticket 

N.  Y.  553 

throwing  passenger  from  street  car. 

N.  Y.  553 

throwing  person  off  street  car  who 
was  crossing  over  car  platform. 

N.  Y.  553 
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CONDUCTOR  —  eorUinued. 

intoxicated  passenger  ejected  from 
train  and  run  over  by  another 
train Ohio,  567 

plaintiff  asking  ride  from  conduc- 
tor and  pushed  off  moving  train. 

Ore.  578 

negligent  manner  of  conductor  in 
ejecting  intoxicated  passenger 
who  died  from  injuries Pa.  590 

negligently  ejecting  passenger  from 
•moving  train Pa.  613 

arrest  of  passenger  alleged  by  con- 
ductor to  have  attempted  to  pass 
$20  counterfeit  bill Tex.  624 

exemplary  damages  not  allowed 
for  malicious  acts  of  agent.  .Tex.  624 

ejection  from  street  car  for  alleged 
nonpayment  of  fare Wash.  661 

indecent   assault    by    conductor    of 

train  upon  female  passenger 

Wis.  665 

mistake  of  conductor  in  giving 
stop-over  ticket  and  ejection  of 
passenger  by  another  conductor. 

Wis.  678 

refusing  ticket  previously  punched 
by  another  conductor  and  pas- 
senger ejected U.  S.  690 

passenger  assaulted  and  shot  by 
conductor U.  S.  70^ 

malicious     act     of     conductor     in 

causing  arrest  of  passenger 

U.  S.  703 

imperative  manner  of  conductor,  k\ 
absence  of  violence,  not  ground 
for  action U.  S.  Circ.  App.  704 

passenger  drawing  pistol  on  con- 
ductor who  tried  to  eject  him 
from  train  for  refusing  to  sign 
ticket U.  S.  Circ.  App.  704 

person  forcibly  ejected  from  train 
by  conductor  on  ground  that  he 
was  not  the  person  named  on 
mileage  ticket.. U.  S.  Circ.  App.  704 

person  riding  on  train  by  permis- 
sion  assaulted  and  kicked  from 

train  by  conductor 

U.  S.  Circ.  App.  705 

threatening   attitude    of   conductor 


CONDUCTOR  —  continued. 
compelling    passenger    to    jump 
from  moving  train... U.  S.  Circ.  705 

abusive  conduct  of  passenger  in 
refusing  to  pay  fare  causing  as- 
sault by  conductor U.  S.  Circ.  706 

refusal  of  conductor  to  pass  child 
traveling  on  half-fare  rate  be- 
cause he  believed  him  to  be  over 
twelve  years  old U.  S.  Circ.  707 

CONTRACT. 

ejection  from  train  of  connecting 
line 111.  186 

CONTRIBUTORY  NEGLIGENCE. 

intoxicated  person  found  dead  on 
track  after  ejection  from  train.. 

Ala.     13 

intoxicated  person  ejected  from 
train  and  afterwards  found  dead. 

Ala.    29 

boy  jumping  on  moving  train  and 
ordered  oflf  by  conductor  and  in- 
jured  Cal.     58 

passenger  ejected  from  train  found 
dead  on  track Ga.  145 

intoxicated  passenger  ejected  from 
train  and  run  over  by  another. . 

Iowa,  230 

woman  alighting  fro'm  moving 
street  car  being  driven  into  car 
stables    to    avoid    repetition    of 

former  assault  by  stranger 

Mich.  435 

boy  climbing  on  moving  freight 
train  and  ejected  by  police  officer 
in  pay  of  company Mo.  471 

death  of  passenger  resulting  from 
ejection  from  moving  street  car 
for  Tionpayiment  of  fare. ..  .N.  Y.  520 

COUNTERFEIT. 

passenger  held  by  ticket  agent  for 
arrest  by  police  officer  for  trying 
to  pass  alleged  counterfeit  bill . . 

N.  Y.  553 

arrest  of  passenger  by  police  officer 
for  passing  alleged  counterfeit 
bill  on  ticket  agent N.  Y.  553 

arrest  of  passenger  alleged  by  con- 
ductor to  have  a»ttempted  to  pass 
$20  counterfeit  bill Tex.  624 
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DAMAGES. 

punitive  damages,  when  not  al- 
lowed for  ejection Ala.  i;      8 

mental  suffering  an  element  of 
damage  for  forcible  ejection  from 
moving  train Ala.      9 

punitive  damages  against  railroad 
for  abuse  of  duty  of  employees. . 

Ala.     ID 

punitive  damages  for  forcible  ejec- 
tion of  trespasser  by  brakeman 
of  moving  train Ala.     i8 

abusive  language  of  brakeman 
while  passenger  ejected Ala.    26 

mental  distress  from  charge  of  non- 
payment of  fare Ala.    26 

punitive  damages,  though  no  actual 
injury  or  pecuniary  loss  suffered, 
for  ejection Ark.    z^ 

person  entering  train  for  purpose 
of  being  ejected  only  actual  dam- 
ages  allowed Ark.    41 

punitive  damages  for  ejection  after 
refusing  to  pay  fare  when  ticket 
had  been  already  given Ark.    42 

company  not  liable  for  malice  of 
conductor  of  street  car  in  eject- 
ing colored  passenger Cal.    49 

compensatory  damages  for  expul- 
sion from  train  when  accom- 
panied with  abuse Cal.    70 

mental  suffering  from  ejection  from 
train  in  aggravation  of  damages. 

Cal.    76 

exemplary  damages  for  wanton  in- 
juries to  passenger Conn.  108 

where  no  unnecessary  force  was 
used  in  ejecting  person  from 
train,  error  to  instruct  for  vin- 
dictive damages 111.  165 

infant  ejected  from  train  cannot  re- 
cover exemplary  damages  for 
improper  language  used  towards 
mother  by  conductor 111.  -172 

refusal  to  pay  fare  which  was  after- 
wards tendered  and  passenger 
ejected;  punitive  damages 111.  175 

error  to  instruct  as  to  damages  on 
matters  on  which  there  was  no  evi- 
dence  111.   175 


DAMAGES  —  continued. 

verdict  of  $7,000  for  injuries  to  tres- 
passer by  brakeman  not  exces- 
sive  low^a,  244 

exemplary  damages  for  forcible 
ejection  from  train Kan.  274 

assault  by  brakeman  upon  passen- 
ger who  was  afterward  arrested 
at  instance  of  conductor;  verdict 
for  $3,000  not  excessive Kan.  280 

exemplary  damages  awarded  where 
brakeman  received  plaintiff's 
■ticket  and  then  denied  it  and 
insulted    him Me.  316 

review  of  doctrine  of  exemplary 
or  punitive  damages Me.  325-335 

$4,000  not  excessive  for  assault  of 
passenger  by  brakeman  with 
poker Mc.  336 

punitive  damages  for  expulsion  of 
•disorderly  passenger  from  street 
car Me.  340 

exemplary  damages  where  injury  is 
accompanied  with  force  or  mal- 
ice  Md.  341 

punitive  damages  for  ejection  com- 
mitted in  discharge  of  duty.  .Md.  348 

effect  on  passenger's  health  of  ex- 
pression of  conductor  that  he 
would  put  him  off  unless  he  paid 
fare Mich.  430 

ejected  from  freight  train  because 
ticket  agent  had  neglected  to  fill 
blanks  in  ticket,  excessive  dam- 
ages  Minn.   449 

punitive  damages  for  malicious 
ejection  from  train Mo.  461 

no  punitive  damages  for  ejecting 
passenger  reftfsing  to  pay  fare. . 

N.  Y.  531 

error  to  instruct  for  exemplary 
damages  where  conductor,  act- 
ing in  good  faith,  ejected  passen- 
ger from  street  car N.  Y.  552 

exemplary  damages  for  wrongful 
ejection  from  train N.  C.  563 

rule  as  to  damages  for  forcible 
ejection  from  train R.  I.  621 

exemplary  damages  not  allowed  for 
malicious  acts  of  agent Tex.  624 
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verdict  for  $5,000  for  loss  of  eye  by 
plaintiff  being  struck  by  police- 
man at  raikoad  station,  not  ex- 
cessive  Tex.   638 

mistake  by  agent  in  exchanging 
ticket;  injury  to  feelings  from 
ejection Wash.  661 

verdict  for  $1,000  damages  for  in- 
decent assault  not  excessive 

Wis.  665 

damages  for  mental  suffering  re- 
coverable for  indecent  assault 
upon  female  passenger  by  con- 
ductor  Wis.  665 

compensaitory  damages  recoverable 
against  railroad  company  for  m- 
decent  assault  by  conductor  upon 
female  passenger Wis.  665 

railroad  company  not  liable  for 
malicious  act  of  employee  which 
was  not  authorized  or  ratified, 
and  instruction  on  punitive  dam- 
ages erroneous U.  S.  703 

DEATH. 

intoxicated  person  found  dead  on 

track  after  ejection  from  train.. 

Ala.     13 
intoxicated    person    ejected    from 

train  and  afterwards  found  dead. 

Ala.    29 
passenger   ejected   from   train   and 

found  dead  on  track Ga.  118 

passenger  ejected  from  train  found 

dead   on   track Ga.  145 

intoxicated  passenger  ejected  from 

train  and  run  over  by  another. . 

Iowa,  230 
passenger  assaulted  and  killed  by 

other  passengers Iowa.  251 

intoxicated  passenger  ejected  from 

train   and   dead   body    found    on 

track Ky.  294 

death   of  passenger  resulting  from 

ejection  from  moving  street  car 

for  nonpayment  of  fare. ..  .N.  Y,  520 
assault  upon  passenger  by  drunken 

passenger      after      former      had 

alighted  from  street  car N.  Y.  553 

intoxicated  passenger  ejected  from 


DEATH  —  continued. 
train   and   run   over   by   another 
train Ohio,  567 

negligent  manner  of  conductor  in 
ejecting  intoxicated  passenger 
who  died  from  injuries Pa.  590 

passenger  killed  by  insane  fellow- 
passenger U.  S.  Circ.  App.  704 

passenger     shot     and     killed     by 

■drunken  fellow-passenger 

U.  S.  Girc.  706 

DECLARATIONS, 

of  plaintiff  after  ejection  as  to  act 
of  conductor  not  part  of  res  gestce. 

Ore.  578 

DISORDERLY  PERSON. 

assault  by  conductor  while  ejecting 
disorderly  person Cal.    88 

DRAWING-ROOM    CAR. 

passenger  led  from  chair  car  after 
refusing  to  pay  the  extra  fare  and 
refusing  to  leave Ark.    41 

expelling  passenger  from  chair  car 
on  refusal  to  pay  extra  fare.  .Cal.    69 

assault  by  porter  of  drawing-room 
car  upon  passenger  refusing  to 
leave  car  unless  seat  given  him  in 
coach  for  which  he  paid  fare  and 
refusing  to  pay  extra  fare.  .N.  Y.  553 

DRIVER. 

company    liable    for    assault    upon 

passenger  by  driver  of  street  car. 

N.  Y  547 
boy  forcibly  put  off  street  car  by 

driver  and  run  over Pa.  608 

EJECTION. 

passenger  boarding  wrong  train 
that  was  a  freight  train  that  did 
not  go  to  his  destination,  and 
ejected  at  end  of  route Ala.      I 

punitive  damages  when  not  al- 
lowed for  ejection Ala.      i 

mental  suffering  an  element  of 
damage  for  forcible  ejection  from 
moving  train Ala.      9 

passenger  leaving  train  at  station 
wrongly  called  by  porter Ala.     12 

directing  passenger  to  wrong  train. 

Ala.     12 
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right  to  eject  person  refusing  to 
pay   fare Ala,     13 

person  boarding  freight  train  not 
allowed  to  carry  passengers  and 
ejected Ala.       17 

punitiv-e  damages  for  forcible  ejec- 
tion of  trespasser  by  brakeman 
of  moving  train Ala.     18 

passenger  having  forfeited  ticket 
and  refusing  to  pay  fare  for  part 
oi  route  alrea-dy  traveled Ala,     26 

abusive  language  of  brakeman 
while  passenger  ejected Ala.    26 

intoxicated  person  ejected  from 
train  and  afterwards  found  dead. 

Ala.    29 

passenger  after  refusal  to  pay  fare 
ejected  and  then  pays  fare.. Ala.    30 

refusing  to  pay  fare  because  not 
provided  with  seat Ark.     31 

ticket  expiring  on  Sunday  when  no 
'trains  ran  and  refused  on  next 
day Ark.     31 

of  passenger  from  train  for  non- 
payment of  fare  at  other  than 
usual  stopping  place Ark.    33 

person  acting  as  brakeman  and 
ejecting  infant  who  was  stealing 
a  ride  on  train Ark.    Z7 

person  ejected  from  freight  train 
aiter  offering  fare Ark.    4fi 

person  entering  train  for  purpose 
of  being  ejected,  only  actual  dam- 
ages allowed Ark.    41 

passenger  led  from  chair  car  after 
refusing  to  pay  the  extra  fare  and 
refusing  to  leave Ark.    41 

punitive  damages  for  ejection  after 
refusing  to  pay  fare  when  ticket 
had  been  already  given Ark.    42 

person  ejected  from  train  in  rude 
manner  after  presenting  void 
ticket Ark.     44 

of  colored  passenger  from  street 
car Cal.     49 

of  passenger  for  refusal  to  pay  fare; 

tender  of  fare Cal.    53 

boy  jumping  on  nx>ving  train  and 


EJECTION  —  continued. 
ordered  off  by  conductor  and  in- 
jured  Cal.    58 

same  degree  of  care  not  required 
of  passenger  expelled  from  train 
for  not  paying  fare  as  from  con- 
ductor  Cal.    65 

of  passenger  from  chair  car  on  re- 
fusal to  pay  extra  fare Cal.    69 

tender  of  five-dollar  gold  piece 
reasonable  sum  for  conductor  to 
change Cal.    69 

refusal  to  pay  fare  second  time, 
mistake  of  conductor  no  defense. 

Cal.    69 

wrongful  expulsion  from  train  a 
tort Cal.     70 

refusal  to  deposit  fare  upon  enter- 
ing street  car Cal.    74 

infant  not  paying  fare  ejected  from 
train Cal.     75 

mental  suffering  from  ejection  from 
train  in  aggravation  of  damages. 

Cal.    76 

conductor  not  giving  transfer  ticket 
and  passenger  expelled  from 
other  train Cal.     77 

assault  by  conductor  while  ejecting 
disorderly  person Cal.    86 

mileage  ticket  not  accepted  on  por- 
tion of  road Colo.    89 

passenger  and  conductor  fighting 
and  passenger  attempting  to  get 
on  car  after  ejection Colo.    95 

passenger  unable  to  procure  ticket 
before  entering  train  and  refusing 
to  pay  extra  fare Conn.  100 

refusal  of  passenger  to  give  up 
check  until  damage  to  tool  chest 
paid,  and  passenger  injured  in 
scuffle Conn.  102 

of  person  from  train  other  than  at 
regular  station Conn.  104 

commuter  forgetting  ticket  and 
ejected Conn.   104 

abusive  language  of  conductor  be- 
fore ejection  for  non-payment  of 
fare  second  time Conn.  108 

from  street  car  of  intoxicated  per- 
son who  vomited  therein.. D.  C.  no 
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intoxicated  passenger  vomiting  in 
street  car D.  C.  114 

of  passenger  for  wearing  cap  of 
rival  carrier;  rule  of  company  not 
binding  public;  place  of  ejection. 

Fla.  116 

forcible  ejection  from  train  by 
negro Ga.  1 16 

refusal  to  pay  fare  and  subsequent 
tender  before  ejection Ga.  1 18 

refusal  to  pay  extra  fare;  ticket  of- 
fice closed Ga.  1 18 

passenger  ejected  from  train  and 
found  dead  on  track Ga.  1 18 

from  train  for  failure  to  produce 
ticket,  which  passenger  claimed 
to  have  given  up Ga.  129 

ticket  agent  giving  wrong  ticket  to 
passenger,  who  was  ejected.. Ga.  134 

of  passenger  who  tendered  ticket 
purchased  of  scalper Ga.  136 

from  train;  indorsement  on  ticket.. 

Ga.  135,  136 

from  train;  expiration  of  ticket.. Ga.  135 

from  regular  train  on  tender  of 
ticket  for  excursion  train Ga.  135 

colored  passenger  ejected  fram 
train;  mistake  of  ticket  agent.. Ga.  135 

action  for  forcible  ejection  is  in  tort 
though  contraict  of  carriage  al- 
leged  Ga.  135 

refusal  to  accept  ticket  on  train 
through  mistake  of  agent Ga.  135 

failure  to  procure  agent's  indorse- 
ment on  ticket Ga.  135 

note  of  cases  in  Georgia  relating  to 
assault  and  ejection  of  passen- 
gers   Ga.  135-136 

conductor  ordering  passenger  oflf 
train  at  station  through  mistake 
in  reading  ticket Ga.  142 

insulting  manner  of  conductor  in 
telling  passenger  to  get  oflf  train 
after  failing  to  stop  at  flag  sta- 
tion  Ga.  143 

ticket  oflfice  to  be  kept  open  for  sale 
of  tickets;  ticket  rate  of  fare  to  be 
exacted Ga.   144 
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by  colored  employee  not  ground  for 
damages Ga.   145 

passenger  ejected  from  train  found 
dead  on  track Ga.  145 

of  sick  passenger  and  child Ga.  146 

trespasser  on  freight  train  shot  by 
conductor Ga.  147 

conductor  refusing  to  receive  sup- 
posed counterfeit  coin  and  abus- 
ing passenger Ga.  148 

refusal  to  pay  extra  fare  on  train; 
ticket  office  not  open 111.  148 

passenger  unable  to  purchase  ticket 
ejected  upon  refusal  to  pay  extra 
fare 111.    I49 

duty  of  railroad  to  keep  ticket  office 
open;  passenger  refusing  to  pay 
extra  fare  ejected  from  train.. 111.  150 

from  train  for  refusal  to  pay  fare 
after  oflFering  void  ticket 111.  150 

boarding  freight  train  without  ticket 
and  offering  fare  that  was  rejected 
because  of  rules 111.  154 

from  train  at  place  other  than  sta- 
tion  111.  154 

refusal  of  passenger  to  surrender 
ticket,  and  ejection  at  place  other 
than  station 111.  I57 

of  colored  woman  from  ladies'  car. . 

111.  160 

tender  of  worthless  pass  and  refusal 
to  pay  fare HI.  161 

passenger  having  ticket  for  regular 
train  ejected  from  freight  train.. 

111.  161 

from  freight  train  at  place  other 
than  regular  station  for  not  giving 
up  ticket 111.  165 

passenger  unable  to  purchase  ticket 
ejected  from  freight  train  after  of- 
fering fare III.  168 

at  place  other  than  station 111.  168 

tender  of  lay-over  ticket  after  expi- 
ration and  refusal  to  pay  fare.  .111.  170 

from  train  for  refusal  to  pay  fare . . 

111.  171 

mistake  of  agent  in  giving  ticket  to 
intermediate  point,  where  passen- 
ger was  ejected 111.  171 


768 


AMERICAN  Negligence  Cases, 


EJECTION  —  continued. 

tender  of  family  ticket  by  one  not 
entitled  to  use  it  under  rules.  .111.  171 

infant  ejected  from  train  cannot  re- 
cover exemplary  damages  for  im- 
proper language  used  towards 
mother  by  conductor 111.  172 

infant  ejected  from  train  with 
mother  for  refusal  of  latter  to  pay 
fare  for  other  children 111.  172 

refusal  to  pay  fare,  which  was  after- 
wards tendered,  and  passenger 
ejected;  punitive  damages 111.  175 

from  train  of  connecting  line. ..  .111.  186 

newsboy  pushed  off  car  by  conduc- 
tor and  run  over  by  another  car. . 

111.  187 

passenger  asked  for  fare  second 
time,  abusing  conductor  and  put 
off   car 111.  190 

intoxicated  person  assaulted  and 
ejected  from  train  by  conductor 
and  brakeman 111.  191 

of  intoxicated  passenger  from  wait- 
ing-room and  shot 111.  195 

note  of  cases  in  Illinois  relating  to 
assault  and  ejection  of  passen- 
gers  111.   195 

note  of  cases  in  Indiana  relating  to 
assault  and  ejection  of  passen- 
gers   Ind.   199,  223 

assaulted  by  conductor  and  ejected 
from  train Ind.  201 

unable  to  show  ticket  because 
taken  up  by  previous  conductor. 

Ind.  206 

of  sick  passenger  from  train.. Ind.  206 

from  train  for  refusal  to  pay  fare. 

Ind.  207 

intoxicated  person  ejected  from 
train Ind.  208 

put  off  train  between  stations  for 
nonpayment  of  extra  fare... Ind.  209 

passenger  jostled  by  brakeman  and 
thrown  off  while  passing  from 
one  car  to  another Ind.  213 

passenger  having  ticket  for  one 
train  and  getting  on  another 
through  mistake  of  agent  and 
ejected Ind.  223 
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passenger  ejected  from  train  that 
did  not  stop  at  station  for  which 
ticket  was  bought Ind.  217 

intoxicated  passenger  ejected  from 

train  and  run  over  by  another 

Iowa,  230 

passenger    without    ticket    ejected 

from  moving  freight  train 

Iowa,  23g 

agent  ejecting  intoxicated  passen- 
ger from  waiting  room Iowa,  241 

from  train  at  point  remote  from 
•station  for  refusal  to  pay  fare.. 

Iowa.  242 

brakeman  tramping  on  trespasser's 
fingers  to  make  him  let  go  mov- 
ing car Iowa,  244 

assaulted  while  being  ejected  from 
one  car  to  another Iowa,  252 

ticket  agent  wrongly  dating  ticket 
which  was  refused  by  conductor 
who  demanded  full  fare.  ..Iowa,  252 

note  of  cases  in  Iowa  relating  to 
assault  and  ejection  of  passen- 
gers   Iowa,  252 

when  ticket  office  not  open  com- 
pany cannot  demand  more  than 
regular  fare;  ejection  from  train. 

Kan.  260 

exemplary  damages  £or  forcible 
ejection  from  train Kan.  274 

note  of  cases  in  Kansas  relating  to 
assault  and  ejection  of  passen- 
gers  Kan.  274 

person  on  train  refusing  to  pay 
fare  is  a  trespasser  but  being  so 
drunk  as  to  be  unable  to  care  for 
himself  should  not  be  put  off. . 

Ky.  286 

intoxicated  passenger  ejected  from 
train  and  dead  body  found  on 
track ^ Ky.  294 

note  of  cases  in  Kentucky  relating 
to  assauks  and  ejection  of  pas- 
sengers  Ky.  294 

sick  passenger  ejected  from  street 
car  atMl  left  lying  in  street... La.  309 

note  of  cases  in  Louisiana  relating 
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to  assault  and  ejectk)n  of  passen- 
gers   La.  309 

representations  of  ticket  agent  as 
to  ticket  purchased;  ejection 
•from  train Me.  339 

punitive  damages  for  expulsion  of 
disorderly  passenger  from  street 
car Me.  340 

note  of  cases  in  Maine  relating  to 
assaults  and  ejection  of  passen- 
gers  Me.  340 

right  to  require  passenger  to  buy 
and  show  ticket  on  tram Md.  341 

lapsed  excursion  ticket;  refusal  to 
pay  fare Md.  346 

of  female  in  charge  of  child  for  re- 
fusal to  pay  lat<ter's  fare  when 
father  was  on  train Md.  348 

round~trip  ticket  not  good  for 
stop^ov-er;   refusing  to  pay  fare. 

Md.  355 

note  of  cases  in  Maryland  relating 
to  assault  and  ejection  of  pas- 
sengers  Md.  360 

of  intoxicated  passenger  from  street 
car Mass.  369 

of  passenger  for  refusing  to  pay 
fare  second  time Mass.  372 

conductor  ejecting  intox»icated  pas- 
senger from  street  car  in  motion. 

Mass.  405 

from  sleeping  car  by  servant  of  rail- 
road  company Mass.  408 

duty  of  conductor  to  remove  in- 
toxicated passenger  from  a  train. 

Mass.  416 

note  of  cases  in  Massachusetts  re- 
lating to  assaults  and  ejection  of 
passengers Mass.  416 

ejection   of  mother   and   child   for 

nonpayment  of  fare  of  latter 

Mass.  420 

from  train  at  place  other  than  sta- 
tion  Mich.  421 

ticket  agent  giving  passenger  ticket 
to  point  short  of  one  paid  for  and 
passenger  ejected  for  refusing  to 

pay  fare Mich.  425 

Vol  XIII.  — 49 


EJECTION -- continued. 

passenger  must  produce  ticket  to 
conductor  or  pay  fare.. Mich.  425;  430 

note  of  cases  in  Michigan  relating 
to  assault  and  ejection  of  passen- 
gers   Mich.  430 

refusal  to  pay  fare  unless  seat  pro- 
vided  Minn.  438 

person  on  train  refusing  tc  pay  fare 
is  a  trespasser  and  may  be  ejected 
at  any  place Minn.  438 

half  of  round-trip  ticket  used  and 
•other  half  sold  and  refused  by 
conductor Minn.  444 

right  of  conductor  to  demand  ad- 
ditional fare  when  he  discovered 
shortly  after  that  he  ha-d  de- 
manded too   little Minn.  445 

from  train  for  refusal  to  pay  extra 
fare Minn.  446 

right  of  pa<ssenger  to  transfer  ticket 
to  ride  on  connecting  line  of 
street  railway  but  limited  to  line 
selected Minn.  448 

from  freight  train  because  ticket 
agent  had  neglected  to  fill  blanks 
in  ticket,  excessive  damages.... 

Minn.  449 

note  of  cases  in  Minnesota  relating 
to  assault  and  ejection  of  passen- 
gers  Minn.  449 

conductor  taking  up  wrong  part  of 
round-trip  ticket  and  passenger 
ejected  from  returning  train.... 

Miss.  456 

note  of  cases  in  Mississippi  relating 
to  assault  and  ejection  of  passen- 
gers   Miss.  456 

punitive  damages  for  malicious 
ejection  from  train Mo.  461 

boy  climbing  on  nnoving  freight 
train  and  ejected  by  poVice  officer 
in  pay  of  company Mo.  471 

bnakeman  forcibly  ejecting  boy 
from  freight  train Mo.  47S 

rape  by  male  passenger  upon  fe- 
male passenger  after  ejection  of 
latter  from  train Mo.  477 

person  boarding  freight  train  and, 
after  it  had  gone  several  miles, 
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ejected   because   of   rule   though 
willing  to  pay  fare Mo.  486 

note  of  cases  in  Missouri  relating 
to  assault  and  ejection  of  passen- 
gers  Mo.  476;  486 

passenger  boarding  freight  train 
without  ticket  against  rule,  and 
ejection  lawful Neb.  492 

note  of  cases  in  Nebraska  relating 
to  assauk  and  ejection  of  passen- 
gers  Neb.  498 

of  passenger  by  conductor  who  be- 
lieved ticket  had  not  been  paid 
Sor Nev.  501 

tender  of  ticket  four  months'  old 
and  refusal  to  pay  fare  after  its 
rejection  by  conductor N.  H.  505 

of  passenger  ait  place  other  than 
statison  where  tickets  are  sold. . . . 

N,  H.  507 

from  train  for  refusal  to  pay  extra 
fare N.   H.  507 

note  of  cases  in  New  Hampshire 
relating  to  assault  and  ejection 
of  passengers N.  H.  507 

ticket  -taken  up  and  passenger 
ejected  before  reaching  station. . 

N.  J.  509 

tender  oi  worn  silver  coin  for  fare 
in  street  car  refused  by  conduc- 
tor  N.   J.  510 

of  pQrssenger  failing  to  surrender 
oommutation  ticket  on  last  trip. 

N.  J.  5" 

note  of  cases  in  New  Jersey  relat- 
ing to  assault  and  ejection  of  pas- 
sengers   N.  J.  512 

passenger  showing  ticket  once  and 
refusing  to  do  so  again,  ejected. 

N.  Y.  516 

passenger  ejected  from  train  for  re- 
fusal to  surrender  ticket N.  Y.  520 

death  of  passenger  resulting  from 
ejection  from  moving  street  car 
for  non-payment  of  fare. . .  .N.  Y.  520 

right  of  pa!ssenger  to  repel  attempt 
to  eject  him  from  moving  train. 

N.  Y.  520 
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passenger  boarding  wrong  train 
ejected  therefrom N.  Y.  524 

company  not  liable  for  act  of  con- 
ductor throwing  passenger  from 
moving  street  car N.   Y.  524 

passenger  ejected  from  train  for  re- 
fusal to  pay  fare,  ticket  having 
been  wrongfully  taken  up 

N.  Y.  531 
boy   on   platform    of   baggage   car 
ordered  off  moving  train  and  un- 
able to  do  so  kicked  off  by  bag- 
gageman  N.  Y.  536 

kicking  boy  from  movring  train  is 
within  scope  of  employment 

N.  Y.  543 

error  to  instruct  for  exemplary 
damages  where  conductor,  acting 
in  good  faith,  ejected  passenger 
from  street  car N.  Y.  552 

intoxicated  person  ejected  from 
street  car N.  Y.  555 

mistake  of  one  conductor  as  to 
transfer  ticket  and  refusal  of  an- 
other oondttctor  to  accept  ticket. 

N.  Y.  553 

passenger  assaulted  by  porter  of 
sleeping  car N.   Y.  553 

conductor  throwing  passenger  from 
street  car N.  Y.  553 

assault  by  porter  of  drawing-room 
car  upon  passenger  refusing  to 
leave  car  unless  seat  given  him  in 
coaich  for  which  he  had  paid  fare 
and  refusing  to  pay  extra  fare . . 

N.  Y.  553 

conductor  throwing  person  off 
street  car  who  was  crossing  over 
car  platform N.   Y.  ^^3 

refusal  of  conductor  to  accept 
ticket  out  of  date  and  passenger 
ejected  from  train  for  refusal  to 
pay  fare N,  Y.  553 

employee  throwing  water  into  i^,ct 
of  boy  on  moving  freight  train 
causing  him  to  fall  off N.  Y.  553 

bnakeman  throwing  lamp  of  coal  at 
boy  and  knocking  him  from 
train N.  Y.  554 
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note  of  cases  in  New  York  rekit- 
ing  to  assault  and  ejection  of  pas- 
sengers  N.  Y.  552;  554 

tender  of  fare  after  ejection  from 
tnain  at  point  other  than  station. . 

N.  C.  556 
exemplary    damages    for    wrongful 

ejection  from  train N.  -C.  563 

note  of  cases  in  North  Carolina  re- 
lating to  assault  and  ejection  of 

passengers N.  C.  563 

intoxicated  passenger  ejected  from 
train  and   run    over   by   another 

train Ohio,  567 

passenger  without  ticket  refusing  to 
pay    additional    fare    ejected    at 

place  other  than  station Ohio,  571 

note  of  cases  in  Ohio  relating  to 
assault  and  ejection  of  passen- 
gers  Ohio,  571 

passenger  boarding  wrong  train, 
due    to    mistake    of    agent,    and 

ejected Okl.  577 

plaintiff  asking  ride  from  conductor 

and  pushed  oflF  moving  train 

Ore.  578 
note  of  cases  in  Oregon  relating  to 
assault   and    ejection    of   passen- 
gers  Ore.  578 

negligent  manner  of  conductor  in 
ejecting     intoxicated     passenger, 

who  died  from  injuries Pa.  590 

boy  forcibly  put  oflF  street  car  by 

driver,  and  run  over Pa.  608 

conductor  negligently  ejecting  pas- 
senger from  moving  train Pa.  613 

transfer  ticket  punched  at  two  dif- 
ferent time  marks  and  refused  by 

conductor  of  street  car Pa.  617 

note  of  cases  in  Pennsylvania  relat- 
ing to  assault  and  ejection  of  pas- 
sengers  Pa.  617-618 

altercation  as  to  surrender  of  ticket; 

forcible  ejection  from  train.  .R.  I.  (S21 
refusal  to  pay  extra  fare  on  train 

and  ejected  therefrom S.  C.  621 

note  of  cases  in  South  Carolina  re- 
lating to  assault  and  ejection  of 
passengers «.««« S.   C.  622 


EJECTION  —  continued. 

passenger  failing  to  change  cars  at 
junction  and  refusing  to  pay  fur- 
ther fare,  ejected S.  D.  62Z 

refusal  to  surrender  ticket  unless 
provided  with  seat,  and  ejected. . 

Tenn.  623 

note  of  cases  in  Tennessee  relating 
to  assault  and  ejection  of  passen- 
gers  Tenn.  623 

passenger  not  having  ticket  and  re- 
fusing to  pay  extra  fare,  ejected 
from  train Tex.  628 

employee  forcing  trespasser  from 
top  of  freight  car  of  moving  train. 

Tex.  631 

passenger  in  train  asleep  when  sta- 
tion reached  and  ejected  after 
passing  it Tex.  634 

note  of  cases  in  Texas  relating  to 
assault  and  ejection  of  passen- 
gers  Tex.  635,  638-640 

note  of  cases  in  Utah  relating  to  as- 
sault and  ejection  of  passengers. 

Utah,  650 

note  of  cases  in  Vermont  relating  to 
assault  and  ejection  of  passen- 
gers  Vt.  650 

brakeman  kicking  boy  off  freight 
train Va.  651 

note  of  cases  in  Virginia  relating  to 
assault  and  ejection  of  passen- 
gers   Va.  651 

mistake  by  agent  in  exchanging 
ticket;  injury  to  feelings  from 
ejection Wash.  661 

ticket  agent  selling  wrong  ticket  to 
passenger,  who  was  ejected  from 
train W.  Va.  662 

ejection  of  person  presenting  pass 
fraudulently  obtained W.  Va.  663 

note  of  cases  in  West  Virginia  re- 
lating to  assault  and  ejection  of 
passengers W.  Va.  663 

ejection  of  passenger  from  ladies' 
car  onto  platform  of  train... Wis.  663 

note  of  cases  in  Wisconsin  relating 
to  assault  and  ejection  of  passen- 
gers  Wis.  678 

conductor  refusing  passenger  ticket 
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EJECTION  —  continued. 
for  freight  train,  and  ejecting  pas- 
senger for  refusal  to  pay  fare. . 

Wis.  685 

passenger    having    wrong    transfer 

ticket  ejected  from  street  car 

U.  S.  686 

passenger  rightfully  on  train  may 
resist  expulsion U.  S.  690 

conductor  refusing  ticket  previously 
punched  by  another  conductor, 
and  passenger  ejected U.  S.  690 

passenger  with  unstamped  ticket 
ejected  from  train U.  S.  702 

conductor  refusing  to  accept  ticket 
and  for  refusal  to  pay  fare  putting 
passenger  off  train U.  S.  703 

note  of  cases  in  U.  S.  Supreme,  Cir- 
cuit Courts  of  Appeals  and  Cir- 
cuit   Courts    relating    to    assault 

and  ejection  of  passengers 

U.  S.  702-707 

ejection  from  limited  train  of  pas- 
senger traveling  on  second-class 
ticket U.  S.  Circ.  App.  704 

mistake  of  ticket  agent  in  giving 
wrongly  stamped  ticket  on  tender 
of  which  passenger  was  ejected. . 

U.  S.  Circ.  App.  704 

passenger  drawing  pistol  on  con- 
ductor who  tried  to  eject  him 
from  train  for  refusing  to  sign 
ticket U.   S.  Circ.  App.  704 

passenger   ejected   from   train   and 

arrested  by  police  officer 

U.  S.  Circ.  App.  704 

person  forcibly  ejected  from  train 
by  conductor  on  ground  that  he 
was  not  the  person  named  on 
mileage  ticket... U.  S.  Circ.  App.  704 

person  riding  on  train  by  permis- 
sion  assaulted   and   kicked  from 

train  by  conductor 

U.  S.  Circ.  App.  705 

ejecting  passenger  on  refusal  to  pay 
fare,  conductor  declining  to  ac- 
cept  unstamped   ticket 

U.  S.  Circ.  App.  705 

note  of  cases  in  United  States  Cir- 
cuit Courts  of  Appeals  relating  to 


EJECTION  —  continued. 
arrest,  assault  and  ejection  of  pas- 
sengers  U.  S.  Circ.  App.  704-705 

colored  woman  forcibly  ejected 
from  ladies'  car U.  S.  Circ.  705 

refusal  of  conductor  to  accept  ex- 
pired ticket,  and  ejection  of  pas- 
senger for  not  paying  fare  de- 
manded  U.  S.  Circ.  705 

threatening  attitude  of  conductor 
compelling  passenger  to  jump 
from  moving  train U.  S.  Circ.  705 

exclusion  of  colored  woman  hold- 
ing first-class  ticket  from  ladies' 
car U.   S.   Circ.  705 

abusive  conduct  of  passenger  in  re- 
fusing to  pay  fare....U.  S.  Circ.  706 

person    suffering    from    small-pox 

ejected  from  Pullman  car 

U.  S.  Circ.  706 

abusive  conduct  of  passenger  in  re- 
fusing to  pay  fare  causing  assault 
by  conductor U.  S.  Circ.  706 

forcible  ejection  of  passenger  from 
moving  freight  train.  .U.  S.  Circ,  706 

passenger  on  steamboat  without 
ticket,  and  not  paying  fafTe,  put 
ashore  at  a  point  distant  from 
any  habitation U.  S.  Circ.  706 

forcible  ejection  of  colored  passen- 
ger by  white  passengers 

U.  S.  Circ.  707 

refusal  of  conductor  to  pass  child 
traveling  on  half-fare  rate  because 
he  believed  him  to  be  over  twelve 
years  old U.  S.  Circ.  707 

note  of  cases  in  United  States  Cir- 
cuit Courts  relating  to  arrest,  as- 
sault and  ejection  of  passengers. . 

U.  S.  Circ.  70S-707 

EMPLOYEE. 

railroad  company  liable  for  misdi- 
rection of  agents Ala.       i 

punitive  damages  against  railroad 
for  abuse  of  duty  of  employees. . 

Ala.     10 
passenger  leaving  train   at  station 

wrongly  called  by  porter. ..  .Ala.     12 
directing  passenger  to  wrong  train. 

Ala.    12 
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EMPLOYEE  —  continued. 

brakeman  helping  to  put  trespasser 
off  train Ala.     17 

passenger  pushed  off  station  plat- 
form by  employees  in  friendly 
scuffle Ala.     29 

gate-keeper  assaulting  passenger 
who  attempted  to  board  train 
after  being  left  over  by  previous 
train D.  C.  115 

proof  that  one  ejecting  passenger 
was  employee Ga.  1 16 

action  by  passenger  assaulted  by 
conductor  of  train  was  ex  delicto. 

Ga.  128 

passenger  passing  from  one  car  to 
another  against  rule  assaulted  by 
brakeman Ga.  129 

ticket  agent  giving  wrong  ticket  to 
passenger,  who  was  ejected. .  .Ga.  134 

refusal  to  accept  ticket  on  train 
through  mistake  of  agent Ga.  135 

conductor  shooting  passenger  after 
ejection Ga.    141 

ejection  by  colored  employee  not 
ground  for  damages Ga.  145 

assault  by  agent  upon  passenger 
who  had  left  station  and  re- 
turned   Ga.   146 

passenger  unable  to  purchase  ticket 
ejected  upon  refusal  to  pay  extra 
fare 111.   I49 

assault  upon  passenger  by  train  em- 
ployees  111.   191 

ejection  of  intoxicated  passenger 
from  waiting-room  and  shot.. 111.  195 

officer  assaulted  shooting  in  self- 
defense  111.  195 

one  passenger  assaulted  by  another 
without  interference  of  conductor 
or  brakeman Ind.  198 

liability  of  master  for  acts  of  serv- 
ant  Ind.  201 

duty  of  carriers  to  protect  passen- 
gers from  violence Ind.  213 

of  sleeping  car  company  servant  of 
railway  company La.  302 

railway  company  liable  for  assault 
by  sleeping  car  company's  em- 
ployee   La.  303 


EMPLOYEE  —  continued, 

liability  of  carrier  for  wilful  miscon- 
duct of  servants;  cases  reviewed. . 

Me.  317 

liability  for  abuse  of  authority  by 
conductors  of  trains Md,  341 

railroad  liable  for  acts  of  servants 
within  scope  of  employment. . . . 

Mass.  Z7^ 

liability  of  railroad  for  assault  upon 
passenger  being  ejected Mass.  375 

assault  by  waiters  upon  passenger 
on  steamboat  for  volunteering  ad- 
vice to  another  passenger  having 
altercation .^ Mass.  392 

ejection  from  sleeping  car  by  serv- 
ant of  railroad  company. .  .Mass.  408 

passenger  assaulted  in  station  by 
employee  of  parcel-room  tenant.. 

Minn.  441 

boy  on  platform  of  baggage  car  or- 
dered off  moving  train,  and  un- 
able to  do  so,  kicked  off  by  bag- 
gageman   N.   Y.  536 

company  liable  for  assault  upon 
passenger  by  driver  of  street  car. 

N.  Y.  547 

assault  by  employee  and  arrest  of 
alleged  disorderly  person.. N.  Y.  553 

throwing  water  into  face  of  boy  on 
moving  freight  train,  causing  him 
to  fall  off N.  Y.  553 

forcing  trespasser  from  top  of 
freight  car  of  moving  train.  .Tex.  631 

ratification  of  act  of  employee  by 
failure  to  discharge  him Tex.  631 

deck  passenger  assaulted  by  em- 
ployee on  steamboat;  alleged  vio- 
lation of  rules U.  S.  702 

railroad  company  not  liable  for  ma- 
licious act  of  employee  which  was 
not  authorized  or  ratified,  and  in- 
struction on  punitive  damages  er- 
roneous  U.  S.  703 

ENGLISH  CASES. 

notes  of  English  cases.  .56,  203,  204, 
215,  236,  321,  325.  326,  327,  527, 
528,  529.  540,  596,  597,  598,  599,  600 
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EVIDENCE. 

of  passenger  not  an  expert  as  to  dis- 
tance train  had  gone  from  station 
when  stopped  to  eject  passenger. 

Ark.    44 

statement  of  brakeman  made  at 
time  of  ejection Iowa,  244 

of  witnesses  of  authority  of  brake- 
man  to  remove  trespassers.. Iowa,  244 

of  abusive  language  to  conductor 
on  other  occasion Md.  360 

effect  on  passenger's  health  of  ex- 
pression of  conductor  that  he 
would  put  him  off  unless  he  paid 
fare .• Mich.  430 

of  attempt  to  purchase  ticket  before 
entering  train Mo.  461 

notice  of  rule  to  passengers  posted 
in  station Neb.  492 

declarations  of  plaintiff  after  ejec- 
tion as  to  act  of  conductor  not 
part  of  res  gesta Ore.  578 

EXCURSION  TICKET. 

lapsed  excursion  ticket;  refusal  to 
pay  fare Md.  346 

round  trip  ticket  not  good  for  stop- 
over; refusing  to  pay  fare. ..  .Md.  355 

conductor  taking  up  wrong  part  of 
round  trip  ticket  and  passenger 
ejected  from  returning  train.... 

Miss.  456 

EXPERT. 

evidence  of  passenger  not  an  expert 
as  to  distance  train  had  gone  from 
station  when  stopped  to  eject  pas- 
senger  Ark.    44 

FARE. 

right  to  eject  person  refusing  to  pay 
fare Ala.     13 

mental  distress  from  charge  of  non- 
payment of  fare Ala.    26 

passenger  having  forfeited  ticket 
and  refusing  to  pay  fare  for  part 
of  route  already  traveled Ala.    26 

passenger,  after  refusal  to  pay  fare, 
ejected,  and  then  pays  fare. .  .Ala.    30 

refusing  to  pay  fare  because  not 
provided  with  seat Ark.    31 


FARE  —  continued, 

ticket  expiring  on  Sunday,  when  no 
trains  ran,  and  refused  on  next 
day Ark.    31 

ejection  of  passenger  from  train  for 
non-payment  of  fare  at  other  than 
usual  stopping  place Ark.    33 

person  ejected  from  freight  train 
after  offering  fare Ark.    41 

passenger  led  from  chair  car  after 
refusing  to  pay  the  extra  fare, 
and  refusing  to  leave Ark.    41 

punitive  damages  for  ejection  after 
refusing  to  pay  fare  when  ticket 
had  been  already  given Ark.    42 

ejection  of  passenger  for  refusal  to 
pay  fare;  tender  of  fare Cal.    53 

allegation  that  plaintiff  offered  to 
pay  what  defendant  was  legally 
entitled  to  charge  for  fare  suffi- 
cient  Cal.     53 

railroad  bound  to  carry  plaintiff 
after  he  offered  to  pay  fare.. Cal.    54 

same  degree  of  care  not  required 
of  passenger  expelled  from  train 
for  not  paying  fare  as  from  con- 
ductor  Cal.     65 

expelling  passenger  from  chair  car 
on  refusal  to  pay  extra  fare.  .Cal.    69 

tender  of  five-dollar  gold  piece  rea- 
sonable sum  for  conductor  to 
change Cal.     69 

refusal  to  pay  fare  second  time, 
mistake  of  conductor  no  defense. 

Cal.    69 

refusal  to  deposit  fare  upon  enter- 
ing street  car Cal.     74 

infant  not  paying  fare  ejected  from 
train Cal.    75 

conductor  not  giving  transfer  ticket 
and  passenger  expelled  from 
other  train Cal.     77 

mileage  ticket  not  accepted  on  por- 
tion of  road Colo.    89 

passenger  unable  to  procure  ticket 
before  entering  train,  and  refus- 
ing to  pay  extra  fare Conn.  100 

abusive  language  of  conductor  be- 
fore ejection  for  non-payment  of 
fare  second  time Conn.  108 
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refusal  to  pay  fare,  and  subsequent 
tender  before  ejection Ga.  Ii8 

refusal  to  pay  extra  fare;  ticket  of- 
fice closed Ga.  1 18 

ticket  agent  giving  wrong  ticket  to 
passenger,  who  was  ejected.  .Ga.  134 

ticket  office  to  be  kept  open  for  sale 
of  tickets;  ticket  rate  of  fare  to 
be  exacted Ga.  144 

conductor  refusing  to  receive  sup- 
posed counterfeit  coin  and  abus- 
ing passenger Ga.  148 

refusal  to  pay  extra  fare  on  train; 
ticket  office  not  open III.  148 

passenger  unable  to  purchase  ticket 
ejected  upon  refusal  to  pay  extra 
fare 111.   I49 

ejection  from  train  for  refusal  to 
pay  fare  after  offering  void 
ticket 111.  ISO 

duty  of  railroad  to  keep  ticket  office 
open;  passenger  refusing  to  pay 
extra  fare 111.  150 

boarding  freight  train  without 
ticket  and  oflfering  fare  that  was 
rejected  because  of  rules 111.  154 

neglect  to  purchase  ticket  amounts 
to  refusal  to  pay  fare 111.  158 

tender  of  worthless  pass  and  re- 
fusal to  pay  fare 111.  161 

passenger  unable  to  purchase  ticket 
ejected  from  freight  train  after  of- 
fering fare 111.  168 

tender  of  lay-over  ticket  after  ex- 
piration, and  refusal  to  pay  fare. 

111.  170 

mistake  of  agent  in  giving  ticket  to 
intermediate  point,  where  pas- 
senger was  ejected 111.  171 

ejection  from  train  for  refusal  to 
pay  fare 111.  171 

infant  ejected  from  train  with 
mother  for  refusal  of  latter  to  pay 
fare  for  other  children III.  172 

refusal  to  pay  fare,  which  was 
afterwards  tendered,  and  passen- 
ger ejected;  punitive  damages. 111.  175 

passenger    asked    for    fare    second 


FARE  —  continued. 
time,  abusing  conductor  and  put 
off  car 111.  190 

ejection  from  train  for  refusal  to 
pay  fare Ind.  207 

put  off  train  between  stations  for 
non-payment  of  extra  fare... Ind.  209 

ejection  from  train  at  point  remote 
from  station  for  refusal  to  pay 
fare Iowa,  242 

ticket  agent  wrongly  dating  ticket, 
which  was  refused  by  conductor, 
who  demanded  full  fare. ..  .Iowa,  252 

when  ticket  office  not  open  com- 
pany cannot  demand  more  than 
regular  fare Kan.  260 

person  on  train  refusing  to  pay  fare 
is  a  trespasser,  but  being  so 
drunk  as  to  be  unable  to  care  for 
himself,  should  not  be  put  off. . 

Ky.  286 

exemplary  damages  awarded  where 
brakeman  received  plaintiff's 
ticket  and  then  denied  it  and  in- 
sulted him Me.  316 

lapsed  excursion  ticket;  refusal  to 
pay  fare Md.  346 

ejection  of  passenger  and  child  for 
refusal  to  pay  for  latter Md.  348 

round-trip  ticket  not  good  for  stop- 
over; refusing  to  pay  fare Md.  355 

gatekeeper  making  mistake  in  look- 
ing at  ticket  will  not  justify  re- 
fusal to  pay  fare Md.  355 

ejection  of  passenger  for  refusing  to 
pay  fare  second  time Mass.  372 

conductor  seizing  property  of  pas- 
senger who  refused  to  pay  fare.. 

Mass.  Z72 

ejection  of  mother  and  child  for 
non-payment  of  fare  of  latter... 

Mass.  420 

ticket  agent  giving  passenger 
ticket  to  point  short  of  one  paid 
for,  and  passenger  ejected  for  re- 
fusing to  pay  fare Mich.  425 

passenger  must  produce  ticket  to 
conductor  or  pay  fare.  .Mich.  425,  430 

person  on  train  refusing  to  pay  fare 
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is    a    trespasser,    and    may    be 
ejected  at  any  place Minn.  438 

passenger  no  right  to  leave  train  at 
intermediate  point  and  demand 
further  carriage  on  other  train. . 

Minn.  438 

refusal  to  pay  fare  unless  seat  pro- 
vided  Minn.  438 

right  of  conductor  to  demand  ad- 
ditional fare  when  he  discovered 
shortly  after  that  he  had  de- 
manded too  little Minn.  445 

reasonable  regulation  to  charge  ex- 
tra fare  on  train  to  persons  with- 
out   tickets Minn.  446 

conductor  taking  up  wrong  part  of 
round-trip  ticket,  and  passenger 

ejected  from  returning  train 

Miss.  456 

tender  of  fare  by  friend  of  passen- 
ger being  ejected  from  train.. Mo.  461 

statutory  right  to  eject  passengers 
for  non-payment  of  fare Mo.  461 

tender  of  ticket  four  months  old, 
and  refusal  to  pay  fare  after  its 
rejection  by  conductor. ..  .N.  H.  505 

refusal  of  passenger  not  having 
ticket  to  pay  additional  fare,,.. 

N.  H.  507 

tender  of  worn  silver  coin  for  fare 
in  street  car N.  J.  510 

loss  of  commutation  ticket  no  ex- 
cuse for  refusal  to  pay  fare.  .N.  J.  511 

death  of  passenger  resulting  from 
ejection  from  moving  street  car 
for  non-payment  of  fare...N.  Y.  520 

no  punitive  damages  for  ejecting 
passenger  refusing  to  pay  fare. . 

N.  Y.  531 

conductor  requiring  fare  or  ticket 
wrongfully  taken  up  by  conductor 
of  other  train N,  Y.  531 

passenger  refusing  to  pay  fare  as- 
saulted by  conductor  of  street  car. 

N.  Y.  552 

mistake  of  one  conductor  as  to 
transfer  ticket  and  refusal  of  an- 
other oonduobor  to  accept  ticket. 

N.  Y.  553 


FA  RE  —  continued. 

assauk  by  porter  o<f  drawing-room 
car  upon  passenger  refusing  to 
leave  car  unless  seat  given  him  in 
coach  for  which  he  had  paid  fare 
and  refusing  to  pay  extra  fare. . 

N.  Y.  553 
refusal  of  conductor  to  accept  ticket 
otvt  of  date  and  passenger  ejected 
from  train  for  refusal  to  pay  fare. 

N.  Y.  553 

tender  of  fare  after  ejection  from 
train  ait  point  other  than  station. 

N.  C.  556 

passenger  without  ticket  refusing  to 
pay  additional  fare  ejected  at 
place  other  than  ataition . .  Ohio,  571 

passenger  boarding  train  that  did 
not  stop  at  his  station  and  refus- 
ing to  pay  (are  to  next  station.. 

Okl.  577 

transfer  ticfcet  punched  ait  two  dif- 
ferent time  nuairks  and  refused  by 
conductor  of  street  car Pa.  617 

refusal  to  pay  extra  fare  on  train. . 

S.  C.  621 

passenger  Sailing  to  change  cars  at 
junction  and  refusing  to  pay  extra 
fare S.  D.  622 

refusal  to  surrender  ticket  unless 
provided  with  seat  and  ejected. 

Tenn.  623 

arrest  of  passenger  alleged  by  con- 
ductor to  have  attempted  to  pass 
$20  counterfeit  bill Tex.  624 

passenger  not  having  ticket  refus- 
ing to  pay  extra  fare Tex.  628 

passenger  in  train  asleep  when  sta- 
tion reached  and  ejected  after 
passing   it Tex.  634 

ejection  from  street  car  for  alleged 
nonpayment  of  fare Wash.  661 

ticket  agent  selling  wrong  ticket 
to  passenger  who  was  ejected 
from  train W.  Va  662 

ejection  of  person  .presenting  pass 
fraudulently  obtained W.  Va.  663 

mistake  of  conductor  in  giving 
stop-over  ticket  and  ejection  of 
passenger  by  another  conductor. 

Wis.  678 
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FARE  —  cofUifPued. 
conductor  refusing  passenger  ticket 
for  freight  train  and  ejecting  pas- 
senger for  refusal  to  pay  fare . . 

Wis. 

passenger    having   wrong   transfer 

ticket  ejected  from   street   car. . 

U.  S. 

conductor  refusing  ticket  previously 
punched  by  another  conductor 
and  passenger  ejected U.  S. 

conductor  refusing  to  accept  ticket 
and  for  refusal  to  pay  fare  putting 
passenger  off  train U.  S. 

ejecting  passenger  on  refusal  to  pay 
fare,  conductor  declining  to  ac- 
cept unstamped  ticket 

U.  S.  Circ.  App. 

refusal  of  conductor  to  accept  ex- 
pired ticket  and  ejection  of  pas- 
senger for  not  paying  fare  de- 
manded  U.  S.  Circ. 

abusive  conduct  of  passenger  in  re- 
fusing to  pay  fare. ..  .U.  S.  Circ. 

abusive  conduct  of  passenger  in  re- 
fusing to  pay  fare  causing  assault 
by  conductor U.  S.  Circ. 

passenger  on  steamboat  withotn 
ticket  and  not  pa3Ping  fare  put 
ashore  art  a  point  distant  from 
any  habitation U.  S.  Circ. 

FIGHT. 

woman  injured  in  trying  to  leave 
street  car  where  two  passengers 
were  fighting Ga. 

drunken  men  rushing  into  oar  of 
train  at  station  and  passenger  in- 
jured   Pa. 

pafssenger  injured  in  fight  between 

other  passengers  in  car  of  train. 

Pa. 
FIREARMS. 

passenger  on  steamboat  injured  by 

discharge   of  gun   of  other  pas- 

seni?er Conn.  (U.  S.  C.  C.) 

FLAG  STATION. 

iiYsuIiting  manner  of  conductor  in 
telling  passenger  to  get  off  train 
after  failing  to  stop  at  flag  sta- 
tion  Ga. 


685 


686 


690 


703 


705 


705 


7o5 


706 


706 


117 


602 


608 


103 


41 


FREIGHT  TRAIN. 

company  may  impose  restrictions 
to  travel  on  freight  train Ala. 

passenger  boarding  wrong  train 
tihat  was  a  freight  train  that  did 
not  go  to  his  destination  and 
ejected  at  end  of  route Ala. 

person  ejected  from  freight  train 
after  offering  fare Ark. 

trespasser  on  freight  train  shot  by 
conductor Ga.  147 

boarding  freight  train  without 
ticket  and  offering  fare  that  was 
rejected  because  of  rules 111.  154 

passenger  having  ticket  for  regular 
tram  ejected  from  freight  train. 

111.  161 

ejection  from  freight  train  at  place 
other  than  regular  station  for  not 
giving  up  ticket 111.  165 

passenger  unable  to  purchase  ticket 
ejected  from  freight  train  after 
offering  fare 111.  168 

passenger    without    ticket    ejected 

from  moving  freight  train 

.     Iowa,  239 

ejected  from  freight  train  because 
ticket  agent  had  neglected  to  fill 
blanks  in  ticket,  excessive  dam- 
ages   Minti.  449 

boy  climbing  on  moving  freight 
train  and  ejected  by  police  officer 
in  pay  of  company Mo.  471 

brakeman  forcibly  ejecting  boy 
from  freight  train Mo.  475 

person  boarding  freight  train,  and 
after  it  had  gone  several  miles 
ejected  because  of  rule,  though 
willing  to  pay  fare Mo.  486 

passenger  boarding  freight  train 
without  ticket  against  rule.. Neb.  492 

employee  throwing  water  into  face 
of  boy  on  moving  freight  train, 
causing  him  to  fall  off N.  Y.  553 

employee  forcing  trespasser  from 
top  of  freight  car  of  moving 
train Tex.  631 

brakeman   kicking   boy   off  freight 

train Va.  651 

143  ,  conductor  refusing  passenger  ticket 
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FREIGHT  TRAIN  — fow^mu^rf. 
for    freight    train,    and    ejecting 
passenger  for  refusal  to  pay  fare. 

Wis.  685 
mistake  of  station  agent  in  directing 
passenger  to  take  freight  train. . 

Wis.  685 
forcible  ejection  of  passenger  from 
moving  freight  train.. U.  S.  Circ.  706 

GATE-KEEPER. 

assaulting  passenger  who  attempted 
to  board  train  after  being  left 
over  by  previous  train D.  C.  115 

making  mistake  in  looking  at  ticket 

will  not  justify  refusal  to  pay  fare. 

Md.  355 
INFANT. 

conductor  stopping  train  and  pur- 
suing and  capturing  boy Ala.      8 

person  acting  as  brakeman  and 
ejecting  infant  who  was  stealing 
^  ride  on  train Ark.    yj 

boy  jumping  on  moving  train  and 
ordered  oflF  by  conductor  and  in- 
jured  Cal.    58 

not  paying  fare  ejected  from  train. 

Cal.    75 

ejection  of  sick  passenger  and  child. 

Ga.  146 

trespasser  on  freight  train  shot  by 
conductor Ga.   147 

ejected  from  train  with  mother  for 
refusal  of  latter  to  pay  fare  for 
other  children III.  172 

ejected  from  train  cannot  recover 
exemplary  damages  for  improper 
language  used  towards  mother  by 
conductor 111.   172 

newsboy  pushed  off  car  by  conduc- 
tor and  run  over  by  another  car. 

111.  187 

ejection  of  passenger  and  child  for 
refusal  to  pay  for  latter Md.  348 

ejection  of  female  in  charge  of  child 
for  refusal  to  pay  latter's  fare 
when  father  was  on  train Md.  348 

ejection    of   mother   and   child    for 

non-payment  of  fare  of  latter 

Mass.  420 

boy   climbing    on    moving   freight 


I  m¥ A.^T  —  contitmed. 

train  and  ejected  by  police  officer 
in  pay  of  company Mo.  471 

brakeman  forcibly  ejecting  boy 
from  freight  train Mo.  475 

boy  on  platform  oif  baggage  car 
ordered  oflF  moving  train,  and  un- 
able to  do  so,  kicked  off  by  bag- 
gageman  N.   Y.  536 

kicking  boy  from  moving  train  is 
within  scope  of  employment 

N.  Y.  543 

employee  throwing  water  into  face 
of  boy  on  moving  freight  train, 
causing  him  to  fall  off N.  Y.  553 

brakeman  throwing  lump  of  coal  at 
boy  and  knocking  him  from 
train N.  Y.  554 

boy  forcibly  put  off  street  car  by 
driver,  and  run  over Pa.  608 

brakeman  kicking  boy  off  freight 
train Va.  651 

refusal  of  conductor  to  pass  child 
traveling  on  half-fare  rate  be- 
cause he  believed  him  to  be  over 
twelve  years  old U.  S.  Circ.  707 

INSANE  PASSENGER, 
passenger  killed  by  insane  passen- 
ger  U.  S.  Circ.  App.  704 

INSTRUCTION. 

where  no  unnecessary  force  was 
used  in  ejecting  person  from  train 
error  to  instruct  for  vindictive 
damages 111.  165 

error  to  instruct  as  to  damages  on 
matters  on  which  there  was  no 
evidence Ill,   175 

refusal  to  require  jury  to  find 
amount  allowed  plaintiff  for  men- 
tal suffering Kan.  260 

that  plaintiff  would  be  entitled  to 
resist  assault,  but  not  ejection... 

Mass.  375 

error  to  instruct  for  exemplary 
damages  where  conductor,  acting 
in  good  faith,  ejected  passenger 
from  street  car N.  Y.  552 

railroad  company  not  liable  for  ma- 
licious act  of  employee  which  was 
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INSTRUCTION  —  continued. 
not  authorized    or    ratified,   and 
instruction   on  punitive  damages 
erroneous U.  S.  703 

INTOXICATION. 

intoxicated  person  found  dead  on 
track  after  ejection  from  train.. 

Ala.     13 

intoxicat-ed  person  ejected  from 
train  and  afterwards  found  dead. 

Ala.    29 

ejecting  from  street  car  intoxicated 
person  who  vomited  therein.... 

D.  C.  no 

intoxicated  passenger  vomiting  in 
str-eet  car D.  C.  L14 

intoxicated  person  assaulted  and 
ejected  from  train  by  conductor 
and  brakeman 111.  191 

ejection  of  intoxicated  passenger 
from  wanting  roo«m  and  shot.  .111.  195 

intoxicated  person  eject-ed  from 
train Ind.  208 

intoxicated  passenger  ejected  from 
train  and  run  over  by  another. . 

Iowa,  230 

agent  ejecting  intoxicated  passen- 
ger from  waiting  room Iowa,  241 

person  on  train  refusing  to  pay  fare 
is  a  trespasser,  but  being  so  drunk 
as  to  be  unable  to  care  for  him- 
self should  not  be  put  off Ky.  286 

intoxicatted  passenger  ejected  from 
train  and  dead  body  found  on 
track Ky.  294 

ejection  of  intoxicated  passenger 
from  street  car Mass.  369 

conductor  ejecting  intoxicated  pas- 
senger from  street  car  in  motion. 

Mass.  405 

duty  of  conductor  to  remove  intox- 
ica/ted   passenger   from   a  train. . 

Mass.  416 

intoxicated  person  ejected  from 
street  car N.  Y.  552 

assault  upon  passenger  by  drunken 
passenger  after  former  had 
alighted  from  street  car. ..  .N.  Y.  553 

intoxicated  passenger  ejected  from 


INTOXICATION  —  c(m/in«^d. 
train   and   run   over   by   another 
train Ohio,  567 

negligent  manner  of  conductor  in 
ejecting  intoxicated  passenger 
who  died  from  injuries Pa.  590 

drunken  men  rushing  into  car  of 
train  >at  ^station  and  passenger  in- 
jured   Pa.  60a 

drunken  passenger  ait  railroad  sta- 
tion struck  by  policeman  in  em- 
ploy of  company Tex.  638 

pistol  falling  from  pocket  of 
drunken  passenger  and  dis- 
charged and  another  passenger 
injured Tex.  643 

passenger     shot     and     killed     by 

drunken  fellow-passenger 

U.  S.  Grc.  706 
JURY. 

improper  statements  of  counse}  to 

jury Kan.  261 

LADIES'  CAR. 

colored  woman  forcibly  ejected 
from  laddies'  car U.  S.  Circ.  705 

exclusion  of  colored  woman  hold- 
ing first-class  ticket  from  ladies' 
car U.  S.   Circ.  705 

M.ASTE.R  AND  SERVANT. 

conductor  -stopping  train  and  pur- 
suing and  capturing  boy Ala.      8 

punitive  damages  against  railroad 
for  abuse  of  duty  of  employees. 

Ala.     10 

passenger  pushed  off  station  plat- 
form by  employees  in  friendly 
scuffle ,.  .Ala.    29 

passenger  abused  by  brakeman  and 
assaulted  on  arrival  of  train  at 
station Ala.     29 

person  acting  a-s  brakeman  and 
ejecting  infant  who  was  stealing 
a  ride  on  train Ark.    37 

comrpany  not  liable  for  malice  of 
conductor  of  street  car  in  eject- 
ing  colored   passenger Cal.    49 

passenger  assaulted  by  other  pas- 
sengers on  train Colo.    89 

passenger  on  train  assaulted  by 
conductor Ga.  'i  16 
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MASTER  AND   SERVANT  —  c(w/U 

proof  that  one  ejecting  passenger 
wa»s  employee Ga.  1 16 

conductor  slwating  passenger  aker 
ejection Ga.  141 

assault  by  conductor  upon  passen- 
ger who  had  previously  insulted 
relative Ga.  143 

assault  by  agent  upon  passenger 
who  had  left  station  and  returned. 

Ga.  146 

passenger  unable  to  purchase  ticket 
ejected  upon  refusal  to  pay  extra 
fare III.  149 

passenger  abou/t  leaving  train  and 
n>issing  watch  allowed  to  remain 
to  look  for  it  and  assaulted  by 
braketnan  whom  he  accused  of 
taking  it III.  181 

officer  assaulted  shooting  in  self-de- 
fense  111.  195 

liability  of  master  for  acts  of  serv- 
ant   Ind.  201 

passenger  assaulted  by  conductor 
and  ejected  from  train Ind.  201 

ejection  from  train  of  sick  passen- 
ger  Ind.  206 

duty  of  carriers  to  protect  passen- 
gers from  violence Ind.  213 

passenger  jostled  by  brakeman  and 
thrown  off  while  passing  from 
one  car  to  another Ind.  213 

passenger  on  steamboat  shot  by 
officer  thereof Ind.  221 

brakeman  having  authority  to  re- 
move persons  injuring  tres- 
passer  Iowa,  244 

brakeman  tramping  on  trespasser's 
fingers  to  make  him  let  go  mov- 
ing car Iowa,  244 

employees  of  sleeping  car  company 
servants  of  railway  company.  .La.  302 

railway  company  liable  for  assault 
by  sleeping  car  company's  em- 
ployee  La.  303 

liability  of  carrier  for  wilful  miscon- 
duct of  servants;  cases  reviewed. 

Me.  3^7 

carriers  liable  for  assault  by  serv- 
ants  Me.  336 


MASTER  AND  SERVANT  —  w«/'d. 

liability  for  abuse  of  authority  by 
conductors  of  trains Md.  341 

railroad  liable  for  acts  of  servants 
within  scope  of  employment. . . . 

Mass,  S7Z 

liability  of  railroad  for  assault  upon 
passenger  being  ejected Mass.  375 

assault  by  waiters  upon  passenger 
on  steamboat  for  volunteering 
advice  to  another  passenger  hav- 
ing altercation Mass.  392 

passenger  on  steamboat  refusing  to 
leave  officer's  table  and  forcibly 
removed Mass.  392 

ejection  from  sleeping  car  by  serv- 
ant of  railroad  company. .  .Mass.  408 

passenger  assaulted  in  station  by 
employee  of  parcel-room  tenant. 

Minn.  441 

punitive  damages  for  malicious 
ejection  from  train Mo.  461 

boy  climbing  on  moving  freight 
train  and  ejected  by  police  officer 
in  pay  of  company Mo.  471 

brakeman  forcibly  ejecting  boy 
from  freight  train Mo.  475 

ejection  of  passenger  by  conductor 
who  believed  ticket  had  not  been 
paid  for Nev.  501 

company  not  liable  for  act  of  con- 
ductor throwing  passenger  from 
moving  street  car N.  Y.  524 

boy  on  platform  of  baggage  car 
ordered  off  moving  train,  and  un- 
able to  do  so,  kicked  off  by  bag- 
gageman   N.   Y.  536 

kicking  boy  from  moving  train  is 

within  scope  of  employment 

N.  Y.  543 

company  liable  for  assault  upon 
passenger  by  driver  of  street  car. 

N.  Y.  547 

employee  throwing  water  into  face 
of  boy  on  moving  freight  train, 
causing  him  to  fall  off N.  Y.  553 

conductor  throwing  person  off 
street  car  who  was  crossing  over 
car  platform N.  Y.  553 

brakeman  throwing  lump  of  coal  at 
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MASTER  AND  SERVANT  —  confrf. 
boy    and    knocking    him     from 
train N.  Y.  554 

plaintiflf  asking  ride  from  conductor 

and  pushed  off  moving  train 

Ore.  578 

negligent  manner  of  conductor  in 
ejecting  intoxicated  passenger, 
who  died  from  injuries Pa.  590 

conductor  negligently  ejecting  pas- 
senger from  moving  train Pa.  613 

exemplary  damages  not  allowed  for 
malicious  act  of  agent Tex.  624 

employee  forcing  trespasser  from 
top  of  freight  car  of  moving 
train Tex.  631 

ratification  of  act  of  employee  by 
failure  to  discharge  him Tex.  631 

drunken  passenger  at  railroad  sta- 
tion struck  by  policeman  in  em- 
ploy of  company. Tex.  638 

passenger  after  alighting  assaulted 
by  servant  of  railroad  company 
in  station Utah,  647 

brakeman  kicking  boy  off  freight 
train Va,  651 

indecent  assault    by    conductor   of 

train  upon  female  passenger 

Wis.  665 

compensatory  damages  recoverable 
against  railroad  company  for  in- 
decent assault  by  conductor  upon 
female  passenger Wis.  665 

deck  passenger  assaulted  by  em- 
ployee on  steamboat;  alleged  vio- 
lation of  rules U.  S.  702 

railroad  company  not  liable  for  ma- 
licious act  of  employee  which 
was  not  authorized  or  ratified, 
and  instruction  on  punitive  dam- 
ages erroneous U.  S.  'JQZ 

malicious  act  of  conductor  in  caus- 
ing arrest  of  passenger U.  S.  703 

passenger    assaulted    and    shot    by 

conductor U.  S.  703 

person   forcibly  ejected  from   train 

by  conductor  on  ground  that  he 

was    not    the  person   named   on 

mileage  ticket.  .U.  S.  Circ.  App.  704 

threatening   attitude    of    conductor 


MASTER  AND  SERVANT  —  cw/'i. 
compelling    passenger    to    jump 
from  moving  train U.  S.  Circ.  705 

MENTAL  SUFFERING. 

mental  distress  from  charge  of 
non-payment  of  fare Ala.    26 

refusal  to  require  jury  to  find 
amount  allowed  plaintiff  for  men- 
tal suffering Kan.  260 

damages  for  mental  suffering  re- 
coverable for  indecent  assault 
upon  fem-ale  passenger  by  con- 
ductor  Wis.  665 

MILEAGE  TICKET. 

person  forcibly  ejected  from  train 
•by  oonductjor  on  ground  that  h« 
was  iK>t  th€  person  named  on 
mileage  ticket..  .U.  S.  Circ.  App.  704 

MOB. 

passenger  on  train  shot  by  one  of 
riotous  mob 111.  185 

NOTES. 

of  cases  in  Georgia  relating  to  as- 
sault and  ejection  of  passengers. 

Ga.  135-13^ 
of  cases  in  Illinois  relating  to  as- 
sauk  and  ejection  of  passengers. 

III.  195 
of  cases  in  Indiana  relating  to  as- 
sault and  ejection  of  passengers. 

Ind.  199;  223 
of   cases    in   Iowa   relating   to   as- 
sault and  ejection  of  passengers. 

Iowa,  252 
of  cases  in  Kansas  relating  to  as- 
sault and  ejection  of  passengers. 

Kan.  274 
of  cases  in  Kentucky  relating  to  as- 
sault and  ejection  of  passengers. 

Ky.  294 
of  cases  in  Louisiana  relating  to  as- 
sault and  ejection  of  passengers. 

La.  309 
of  cases  in  Maine  relating  to  as- 
sault and  ejection  of  passengers. 

Me.  340 
of  cases  in  Maryland  relating  to  as- 
sault and  ejeotion  of  passengers. 

Md.  360 


782 


American  Negligence  Cases. 


NOTES  —  continued. 

of  cases  in  Michigan  relating  to  as- 
sault and  ejeotion  of  passengers. 

Mich.  430 

of  cases  in  Massachusetts  relating 
to  assault  and  ejeotion  of  passen- 
gers   Mass.  416 

of  cases  in  Minnesota  relating  to 
assauU  and  ejection  of  passen- 
gers     Minn.  449 

of  cases  in  Missouri  relating  to  as- 
sault and  ejection  of  passengers. 

Mo.  476;  486 

of  cases  in  Nebraska  relating  to  as- 
sault and  ejection  of  passengers. 

Neb.  498 

of  cases  in  New  Hampshire  relating 
to  assault  and  ejection  of  passen- 
gers  N.   H.  507 

of  ca^es  in  New  Jersey  relating  to 
assault  and  ejection  of  passen- 
gers  N.  J.  512 

of  cases  in  New  York  relating  to 
arrest,  assault  and  ejection  of 
passengers N.  Y.  552-554 

of  ca«es  in  North  Cssrolim,  relating 
to  assault  and  ejection  of  passen- 
gers  N.  C.  563 

of  cases  in  Ohio  relating  to  as- 
sault and  ejection  of  passengers. 

Ohio.  571 

ci  cases  in  Oregon  relating  to  as- 
sault and  ejection  of  passengers. 

Ore.  578 

of  cases  in  South  Carolina  relating 
to  assauLt  and  ejection  of  passen- 
gers   S.   C.  622 

of  cases  in  Pennsylvania  relating  to 
assault  and  ej-eotion  of  passen- 
gers  Pa.  617-618 

of  cases  in  Tennessee  relating  to  as- 
sault and  ejection  of  passengers. 

Tenn.  623 

of  cases  in  Texas  relating  to  as- 
sault and  ejection  of  passengers. 

Tex.  635;  638-640 

of  cases  in  Utah  relating  to  as- 
sault and  ejection  of  passensrers. 

Utah.  650 

of  cases  in  Vermont  relating  to  as- 


NOTES  —  continued. 
sault  and  ejection  of  passengers. 

Vt.  650 
of  cases  in  Virginia  relating  to  as- 
sault and  ejection  of  passengers. 

Va.  651 

of  cases  in  West  Virginia  relating 
to  lassault  and  ejection  of  passen- 
gers  W.  Va.  663 

of  cases  in  Wisconsin  relating  to  as- 
sault and  ejection  of  passengers. 

Wis.  678 

of  cases  in  United  States  Supreme 
Court  relating  to  arrest,  assault 

and  ejection  of  passengers 

U.  S.  702-704 

of  cases  in  United  States  Circuit 
Courts  of  Appeals  relating  to  ar- 
rest, a-ssauk  and  ejection  of  pas- 
sengers  U.  S.  Circ.  App.  704-705 

o(  cases  in  United  States  Circuit 
Courts  relating  to  arrest,  assault 

and  ejection  of  passengers 

U.  S.  Circ.  705-707 

of  English  cases 56.  203.  204, 

2i5»  236,  321,  325.  326,  327,  527. 
528.  539.  540.  596,  597.  598.  599,  600 

OFFICER. 

officer  assaulted  shooting  in  self-de- 
fense  III.  195 

ORDINANCE. 

right  of  passenger  to  transfer  ticket 
to  ride  on  connecting  line  of 
street  railway  but  limited  to  line 
selected Minn.  448 

PASS. 

tender  of  wontbless  pass  and  refusal 
to  pay  fare 111.  161 

ejection  of  person  presenting  pass 
fratfdulently  obtained. ..  .W.  Va.  663 

PASSENGER. 

passenger  on  train  assaulted  by  an- 
other  D.  C.  115 

woman  injured  in  trying  to  leave 
street  car  where  two  passengers 
were  fighting Ga.  1 17 


lADEX. 
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PLATFORM  OF  CAR, 

conductor  throwing  person  off 
■street  car  who  was  crossing  over 
car  platform N.  Y.  553 

ejection  of  passenger  from  ladies* 
car  onto  platform  of  train.  .Wis.  663 

PLEADING. 

allegation  that  plaintiff  offered  to 
pay  what  defendant  was  legally 
entitled  to  charge  for  fare  suffi- 
cient  Cal.    53 

action  for  forcible  ejection  is  in 
tort  though  oontrat^t  of  carriage 
alleged Ga.  135 

POLICE  OFFICER. 

boy  climbing  on  n>ovtng  freight 
train  and  ejected  by  police  officer 
in  pay  of  company Mo.  471 

arrest  of  passenger  by  police  officer 
for  passing  ailleged  counterfeit 
bill  on  ticket  agent N.  Y.  553 

passenger  held  by  ticket  agent  for 
arrest  by  police  officer  for  trying 
to  pass  alleged  counterfeit  bill. . 

N.  Y.  553 

drunken  passenger  at  railroad  sta- 
tion struck  by  policeman  in  em- 
ploy of  company Tex.  638 

passenger   ejected   from   train   and 

arrested  by  police  officer 

U.  S.  Circ.  App.  704 
PORTER. 

passenger  assaulted  by  porter  of 
sleeping  car N.  Y.  553 

assault  by  porter  of  drawing-room 
car  upon  passenger  refusing  to 
leave  car  unless  seat  given  him  in 
coach  for  which  he  had  paid  fare 

and  refusing  to  pay  extra  fare 

N.  Y.  553 

indecent  assault  upon  female  pas- 
senger by  Pullman  porter 

U.  S.  Circ.  706 
PRACTICE. 

improper  statements  of  counsel  to 

jury Kan.  261 

PRINCIPAL  AND  AGENT. 
passenger  assaulted  in   station   by 
employee  of  parcel  room  tenant. 

Minn.  441 


PRINCIPAL  AND  AGENT  — con/U 
exemplary  damages  not  allowed  for 
malicious  acts  of  agent Tex.  624 

PROXIMATE  CAUSE. 

intoxicated  person  found  dead  on 
track  after  ejection  from  train... 

Ala.     13 

boy  jumping  on  moving  train  and 
ordered  off  by  conductor  and  in- 
jured  Cal.     58 

intoxicated  passenger  ejected  from 
train  and  run  over  by  another. . 

Iowa,  230 

intoxicated  passenger  ejected  from 
train  and  run  over  by  another 
train Ohio,  567 

PULLMAN  CAR. 

person    suffering    from    small    pox 

ejected   from   Pullman   car 

U.    S.    Circ.  706 

PULLMAN   PORTER, 
indecent  assault  upon  female  pas- 
senger by  Pullman  porter 

U.  S.   Circ.  706 
RAPE. 

rape  by  male  passenger  upon  fe- 
male passenger  after  ejection  of 
latter  from  train Mo.  477 

RES  GEST^. 

statement  of  brakeman  made  at 
time  of  ejection Iowa,  244 

declarations  of  plaintiff  after  ejec- 
tion as  to  act  of  conductor  not 
part  of  res  gestce Ore.  578 

RESPONDEAT  SUPERIOR. 

English  cases  reviewed 596-601 

RIOT. 

passenger  on  train  shot  by  one  of 
riotous  mob 111.  185 

ROUND-TRIP  TICKET. 

not  good  for  stop-over;  refusing 
to  pay  fare Md.  355 

half  of  round-trip  ticket  used  and 
other  half  sold  and  refused  by 
conductor Minn.  444 

conductor  taking  up  wrong  part  of 
round-trip  ticket  and  passenger 
ejected  from  returning  train.... 

Miss.  456 
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RULES. 

ejection  of  passenger  for  wearing 
cap  of  rival  carrier;  rule  of  com- 
pany not  binding  on  public;  place 
of  ejection Fla.  ii6 

passenger  passing  from  one  car  to 
another  against  rule,  assaulted  by 
brakeman Ga.  129 

refusal  to  accept  ticket  on  train 
through  mistake  of  agent Ga.  135 

failure  to  procure  agent's  endorse- 
ment on  ticket Ga.  135 

ejection  from  train;  indorsement  on 
ticket Ga.  135,  136 

ticket  office  to  be  kept  open  for  sale 
of  tickets;  ticket  rate  of  fare  to  be 
exacted Ga.   144 

boarding  freight  train  without 
ticket  and  offering  fare  that  was 
rejected  because  of  rules 111.  154 

refusal  of  passenger  to  surrender 
ticket,  and  ejection  at  place  other 
than  station 111.   I57 

ejection  of  colored  woman  from 
ladies'  car 111.  160 

passenger  having  ticket  for  regular 
train  ejected  from  freight  train.. 

111.  161 

passenger  unable  to  purchase  ticket 
ejected  from  freight  train  after  of- 
fering fare 111.  168 

tender  of  family  ticket  by  one  not 
entitled  to  use  it  under  rules.. 111.  171 

passenger  without  ticket  ejected 
from  moving  freight  train.. Iowa,  239 

when  ticket  office  not  open  com- 
pany cannot  demand  more  than 
regular  fare Kan.  260 

passenger  violating  rules,  carrier 
may  refuse  to  carry  him  further. 

M€.  336 

right  to  require  passenger  to  buy 
and  show  ticket  on  train Md.  341 

reasonable  regulation  to  charge  ex- 
tra fare  on  train  to  persons  with- 
out tickets Minn.  446 

right  of  passenger  to  transfer  ticket 
to  ride  on  connecting  line  of 
street  railway,  but  limited  to  line 
selected Minn.  448 


RULES  —  continued. 

person  boarding  freight  train,  and 
after  it  had  gone  several  miles 
ejected  because  of  rule,  though 
willing  to  pay  fare '..Mo.  486 

passenger  boarding  freight  train 
without  ticket  against  rule.. Neb.  492 

notice  of  rule  to  passengers  posted 
in  station Neb.  492 

rule  that  ticket  purchased  at  re- 
duced rate  to  be  used  by  buyer 
only,  within  certain  time Neb.  497 

tender  of  ticket  four  months  old, 
and  refusal  to  pay  fare  after  its 
rejection  by  conductor N.  H.  505 

refusal    of    passenger    not    having 

ticket  to  pay  additional  fare 

N.   H.  507 

ejection  of  passenger  failing  to  sur- 
render commutation  ticket  on  last 
trip N.  J.  5" 

passenger  showing  ticket  once,  and 
refusing  to  do  so  again,  ejected. . 

N.  Y.  S16 

conductor  requiring  fare  or  ticket 
wrongfully  taken  up  by  conductor 
of  other  train N.  Y.  531 

boy  on  platform  of  baggage  car  or- 
dered off  moving  train,  and  un- 
able to  do  so,  kicked  off  by  bag- 
gageman  N.   Y.  536 

passenger  without  ticket  refusing  to 
pay  additional  fare  ejected  at 
place  other  than  station Ohio,  571 

passenger  boarding  train  that  did 
not  stop  at  his  station,  and  refus- 
ing to  pay  fare  to  next  station.. 

Okl.  577 

failure  to  inform  conductor  of 
change  in  rules W.  Va.  663 

regulation  requiring  passengers  to 
procure  stop-over  ticket  from 
conductor Wis.  673 

mistake  of  conductor  in  giving  stop- 
over ticket,  and  ejection  of  pas- 
senger by  another  conductor 

Wis.  678 

deck  passenger  assaulted  by  em- 
ployee on  steamboat;  alleged  vio- 
lation of  rules U.  S.  702 
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RULES  —  continued. 

passenger  with  unstamped  ticket 
ejected  from  train U.  S.  702 

conductor  refusing  to  accept  ticket 
and  for  refusal  to  pay  fare  putting 
passenger  off  train U.  S.  703 

passenger  drawing  pistol  on  con- 
ductor who  tried  to  eject  him 
from  train  for  refusing  to  sign 
ticket U.  S.   Circ.  App.  704 

ejecting  passenger  on  refusal  to  pay 
fare,  conductor  declining  to  ac- 
cept unstamped  ticket 

U.  S.  Circ.  App.  70s 

RULES  AND  REGULATIONS, 
company  may  impose  restrictions  to 
travel  on  freight  train Ala.       i 

SCALPER'S  TICKET, 
ejection  of  passenger  who  tendered 
ticket  purchased  of  scalper..  .Ga.  136 

SCOPE  OF  EMPLOYMENT. 

conductor  stopping  train  and  pur- 
suing and  capturing  boy Ala.      8 

punitive  damages  against  railroad 
for  abuse  of  duty  of  employees. . 

Ala.     10 

brakeman  helping  to  put  trespasser 
off  train Ala.     17 

passenger  pushed  off  station  plat- 
form by  employees  in  friendly 
scuffle Ala.    29 

person  acting  as  brakeman  and 
ejecting  infant  who  was  stealing 
a  ride  on  train Ark.    37 

boy  jumping  on  moving  train,  and 
ordered  off  by  conductor  and  in- 
jured  Cal.     58 

passenger  on  train  assaulted  by  con- 
ductor  Ga.   116 

conductor  shooting  passenger  after 
ejection Ga.  141 

passenger  unable  to  purchase  ticket 
ejected  upon  refusal  to  pay  extra 
fare 111.    I49 

liability  of  master  for  acts  of  serv- 
ant  Ind.  201 

ejection  from  train  of  sick  passen- 
ger  Ind.  206 

Vol.  VIII  — 50 


SCOPE  OF  EMPLOYMENT  — f(w- 
tinurd. 

passenger  jostled  by  brakeman  and 
thrown  off  while  passing  from 
one  car  to  another Ind.  213 

exemplary  damages  awarded  where 
brakeman  received  plaintifTs 
ticket  and  then  denied  it  and  in- 
sulted him Me.  316 

liability  for  abuse  of  authority  by 
conductors  of  trains Md.  341 

railroad  liable  for  acts  of  servants 

within  scope  of  employment 

Mass.  372 

liability  of  railroad  for  assault  upon 
passenger  being  ejected. ..  .Mass.  375 

assault  by  waiters  upon  passenger 
on  steamboat  for  volunteering  ad- 
vice to  another  passenger  having 
altercation Mass.  392 

punitive  damages  for  malicious 
ejection  from  train Mo.  461 

brakeman  forcibly  ejecting  boy 
from  freight  train Mo.  475 

ejection  of  passenger  by  conductor 
who  believed  ticket  had  not  been 
paid  for Neb.  501 

company  not  liable  for  act  of  con- 
ductor throwing  passenger  from 
moving  street  car N.  Y.  524 

boy  on  platform  of  baggage  car  or- 
dered off  moving  train,  and  un- 
able to  do  so,  kicked  off  by  bag- 
gageman   N.  Y.  536 

kicking  boy  from  moving  train  is 

within  scope  of  employment 

N.  Y.  543 

company  liable  for  assault  upon 
passenger  by  driver  of  street  car. 

N.  Y.  547 

employee  throwing  water  into  face 
of  boy  on  moving  freight  train, 
causing  him  to  fall  off N.  Y.  553 

brakeman  throwing  lump  of  coal  at 
boy     and     knocking     him     from 

train N.    Y.  554 

plaintiff  asking  ride  from  conductor 

and  pushed  off  moving  train 

Ore.  578 
negligent  manner  of  conductor  in 
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SCOPE  OF  EMPLOYMENT  — f<m. 
tinued. 

ejecting    intoxicated     passenger, 
who  died  from  injuries Pa.  sgo 

English  cases  reviewed 596 

conductor  negligently  ejecting  pas- 
senger from  moving  train Pa.  613 

arrest  of  passenger  alleged  by  con- 
ductor to  have  attempted  to  pass 
$20  counterfeit  bill Tex.  624 

employee  forcing  trespasser  from 
top  of  freight  car  of  moving 
train Tex.  631 

drunken  passenger  at  railroad  sta- 
tion struck  by  policeman  in  em- 
ploy of  company Tex.  638 

passenger  after  alighting  assaulted 
by  servant  of  railroad  company 
in  station Utah,  647 

brakeman  kicking  boy  off  freight 
train Va.  651 

SEAT. 

refusing  to  pay  fare  because  not 
provided  with  seat Ark.    31 

refusal  to  pay  fare  unless  seat  pro- 
vided  Minn.  438 

assault  by  porter  of  drawing-room 
car  upon  passenger  refusing  to 
leave  car  unless  seat  given  him 
in  coach  for  which  he  had  paid 
fare,  and  refusing  to  pay  extra 
fare N.   Y.  553 

refusal  to  surrender  ticket  unless 
provided  with  seat,  and  ejected. . 

Tenn.  623 

failure  to  furnish  seat  to  passenger 
ejected  from  ladies*  car Wis.  663 

SICK  PASSENGER. 

intoxicated  or  sick  passenger  vomit- 
ing in  street  car D.  C.  114 

ejection  of  sick  passenger  and 
child Ga.  146 

ejection  from  train  of  sick  passen- 
ger  Ind.  206 

duty  of  carrier  towards  sick  passen- 
ger  La.  309 

person    suffering    from    small-pox 

ejected  from  Pullman  car 

U.  S.  Circ.  706 


SILVER  COIN. 

tender' of  worn  silver  coin  for  fare 
in  street  car N.  J.  510 

SLEEPING  CAR. 

ejection  from  sleeping  car  by  serv- 
ant of  railroad  company. . .  .Mass.  408 

passenger  assaulted  by  porter  of 
sleeping  car N.  Y.  553 

SLEEPING  CAR  COMPANY.' 

employees  of  sleeping  car  company 
servants  of  railway  company.  .La.  302 

railway  company  liable  for  assault 
by  sleeping  car  company's  em- 
ployee  La.  303 

ejection  from  sleeping  car  by  serv- 
ant of  railroad  company Mass.  40S 

STATION. 

passenger  in  station  insulted  by 
strangers Ala,      9 

passenger  leaving  train  at  station 
wrongly  called  by  porter Ala.     12 

passenger  pushed  off  station  plat- 
form by  employees  in  friendly 
scuffle Ala.     29 

ejection  of  passenger  from  train  for 
non-payment  of  fare  at  other  than 
usual  stopping  place Ark.    33 

train  failing  to  stop  at  station,  and 
conductor  using  abusive  language 
when  requested  to  back  train . . . 

Ark.    43 

ejecting  person  from  train  other 
than  at  regular  station. ..  .Conn.  104 

ejection  of  passenger  for  wearing 
cap  of  rival  carrier;  rule  of  com- 
pany not  binding  on  public;  place 
of  ejection FUu  116 

insulting  manner  of  conductor  in 
telling  passenger  to  get  off  train 
after  failing  to  stop  at  flag  ste- 
tion Ga.  143 

assault  by  agent  upon  passenger 
who  had  left  station  and  re- 
turned  Ga.  146 

ejection  from  train  other  than  at 
station 111.  I54 

refusal  of  passenger  to  surrender 
ticket,  and  ejection  at  place  other 
than  station 111.  157 
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STATION  — fwi/mutfrf 
ejection  from  freight  train  at  place 
other  than  regular  station  for  not 

giving  up  ticket 111.  165 

ejection  at  place  other  than  sta- 
tion  III.  168 

ejection  of  intoxicated  passenger 
from  waiting-room,  and  shot.. 111.  195 

put  off  train  between  stations  for 
non-payment  of  extra  fare...Ind.  209 

passenger  ejected  from  train  that 
did  not  stop  at  station  for  which 
ticket  was  bought Ind.  217 

agent  ejecting  intoxicated  passen- 
ger from  waiting-room Iowa,  241 

ejection  from  train  at  point  remote 
from  station  for  refusal  to  pay 
fare Iowa,  242 

ejection  from  train  at  place  other 
than  station Mich.  421 

person  on  train  refusing  to  pay  fare 
is  a  trespasser,  and  may  be 
ejected  at  any  place Minn.  438 

passenger  assaulted  in  station  by 
employee  of  parcel-room  tenant. 

Minn.  441 

ejection  of  passenger  at  place  other 
than  station  where  tickets  are 
sold N.  H.  S07 

ticket  taken  up  and  passenger 
ejected  before  reaching  station.. 

N.  J.  509 

tender  of  fare  after  ejection  from 
train  at  point  other  than  station. . 

N.  C.  556 

passenger  without  ticket  refusing  to 
pay  additional  fare  ejected  at 
place  other  than  station Ohio,  571 

passenger  boarding  train  that  did 
not  stop  at  his  station,  and  refus- 
ing to  pay  fare  to  next  station. . 

Okl.  577 

passenger  in  train  asleep  when  sta- 
tion reached,  and  ejected  after 
passing  it Tex.  634 

drunken  passenger  at  railroad  sta- 
tion struck  by  policeman  in  em- 
ploy of  company Tex.  638 

passenger  after  alighting  assaulted 


STATION  —  continued 
by  servant  of  railroad  company  in 
station Utah,  647 

STATION  AGENT. 

mistake  of  station  agent  in  directing 

passenger  to  take  freight  train... 

Wis.  685 
STATUTE. 

ejection  of  passenger  from  train  for 
non-payment  of  fare  at  other 
than  usual  stopping  place... Ark.    33 

same  degree  of  care  not  required  of 
passenger  expelled  from  train  for 
not  paying  fare  as  from  conduc- 
tor  Cal.    65 

ejection  from  train  at  place  other 
than  station Mich.  421 

statutory  right  to  eject  passengers 
for  non-payment  of  fare Mo.  461 

ejection  of  passenger  at  place  other 
than  station  where  tickets  are 
sold N.   H.  507 

conductor  of  street  car  not  driver 
of  carriage  within  statute.. N.  Y.  524 

passenger  not  having  ticket  refus- 
ing to  pay  extra  fare Tex.  628 

STEAMBOAT. 

passenger  on  steamboat  injured  by 
discharge  of  gun  of  other  passen- 
ger  Conn.  (U.  S.  C.  C.)  103 

passenger  on  steamboat  shot  by  of- 
ficer thereof ; . . .  Ind.  221 

assault  by  waiters  upon  passenger 
on  steamboat  for  volunteering  ad- 
vice to  another  passenger  having 
altercation Mass.  392 

passenger  on  steamboat  refusing  to 
leave  officers'  table,  and  forcibly 
removed Mass.   392 

deck  passenger  assaulted  by  em- 
ployee on  steamboat;  alleged  vio- 
lation of  rules U.  S.  702 

passenger  on  steamboat  without 
ticket,  and  not  paying  fare,  put 
ashore  at  a  point  distant  from  any 
habitation U.  S.  Circ.  706 

STOP-OVER. 

passenger  no  right  to  leave  train  at 
intermediate    point    and    demand 
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STOP-OVER  —  continued. 
further  carriage  on  other  train.. 

Minn.  438 

conductor  refusing  ticket  previously 
punched  by  another  conductor, 
and  passenger  ejected U.  S.  690 

STREET  CAR. 

ejection  of  colored  passenger  from 
street  car Cal.    49 

refusal  to  deposit  fare  upon  entering 
street  car CaL    74 

passenger  and  conductor  fighting 
and  passenger  attempting  to  get 
on   car  aiiter  ejection Colo.    95 

ejecting  from  street  car  intoxi- 
cated person  who  vomite<l 
'therein D.  C.  no 

intoxicated  passenger  vomiting  in 
street  car D.   C.  114 

woman  injured  in  trying  to  leave 
street  car  where  two  passengers 
were   fighting Ga.  117 

newsboy  pushed  off  car  by  conduc- 
tor and  run  over  by  another  car. 

111.  187 

sick  passenger  ejected  from  street 
car  and  lelt  lying  in  street.. La.  309 

punitive  damages  for  expulsion  of 
disorderly  passenger  from  street 
car Me.  340 

ejection  of  intoxicated  passenger 
from  s»treet  car Ma^s.  369 

conductor  ejecting  intoxicated  pas- 
senger from  street  car  in  motion. 

Mass.  405 

woman  alighting  froon  moving 
street  car  being  driven  into  car 
stables  to  avoid  repetition  of 
former  assault  by  s4Tanger.  .Mich.  435 

right  of  passenger  to  transfer  ticket 
to  ride  on  connecting  line  of 
street  railway  but  limited  to  line 
selected Minn.  448 

tender  of  worn  silver  coin  for  fare 
in  street  car  refused  by  conduc- 
tor  N.  J.  510 

death  of  passenger  resulting  from 
ejection  from  moving  street  car 
for  nonpayment  of  fare N.  Y.  520 


STREET  Ch^  —  continued, 

conductor  of  street  car  not  driver 
of  carriage  within  statute.. N.  Y.  524 

company  not  liable  for  act  of  con- 
ductor throwing  passenger  from 
moving  street  car N.  Y.  524 

company  liable  for  assault  upon 
passenger  by  driver  of  street  car. 

N.  Y.  547 

error  to  instruct  for  exemplary 
damages  where  conductor,  acting 
in  good  faith,  ejected  passenger 
from  street  car N.  Y.  552 

passenger  refusing  to  pay  fare 
assaulted  by  conductor  of  street 
car N.  Y.  552 

intoxicated  person  ejected  from 
street  car N.  Y.  552 

conductor  throwing  passenger 
from  street  car N.  Y.  553 

conductor  throwing  person  off 
street  car  who  was  crossing  over 
car  platform N.  Y.  553 

assault  upon  passenger  by  drunken 
passenger  after  former  had 
alighted  from  street  car N.  Y.  553 

boy  forcibly  put  oflF  street  car  by 
driver  and  run  over Pa.  608 

transfer  ticket  punched  at  two  dif- 
ferent time  marks  and  refused  by 
conductor  of  street  car Pa.  617 

ejection  from  street  car  for  alleged 
iK)npayn>ent  of  fare Wash.  661 

passenger  having  wrong  transfer 
ticket  ejected  from  street  car... 

U.  S.  686 

SUNDAY. 

ticket  expiring  on  Sunday  when  no 
trains  ran  and  refused  on  next 
day Ark.     3 1 

TICKET. 

passenger  boarding  wrong  train 
that  was  a  freight  train  that  did 
not  go  to  his  destination  and 
ejected  at  end  of  route Ala.       i 

right  to  eject  person  refusing  to 
pay  fare Ala.     13 

pas.senger  having  forfeited  ticket 
and  refusing  to  pay  fare  for  part 
of  route  already  traveled Ala.    26 
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TICKET  —  continued. 

passenger  after  refusal  to  pay  fare 

ejected  and  then  pays  fare... Ala.    30 
expiring  on  Sunday  when  no  trains 

ran  and  refused  on  next  day 

Ark.    31 
punitive  damages  for  ejection  after 
refusing  to  pay  fare  when  ticket 

had  been  already  given Ark.    42 

conductor  not  giving  transfer  ticket 
and     passenger     expelled     from 

other  train Cal.    yy 

mileage  ticket  not  accepted  on  por- 
tion of  road Colo.    89 

passenger  unable  to  procure  ticket 
before  entering  train  and  refusing 

♦o  pay  extra  fare Conn.  100 

refusal  of  passenger  to  give  up 
check  until  damage  to  tool  chest 
paid    and    passenger    injured    in 

scufHe Conn.  102 

commuter    forgetting    ticket    and 

ejected Conn.  104 

commuter  failing  to  produce  ticket 

and  ejected Conn.  104 

refusal   to    pay    ex^ra    fare;    ticket 

office  ck)sed Ga.  1 18 

ejection  «from  train  for  failure  to 
produce  ticket   which  passenger 

claimed  to  have  given  up Ga.  129 

ticket  agent  giving  wrong  ticket  to 

passenger  who  was  ejected.. Ga.  134 
refusal    to    accept   ticket    on    train 

through  mistake  of  agent Ga.  135 

failure  to  procure  agent's  endorse- 
ment on  ticket Ga.  135 

ejection  from  train;  expiration  ol 

ticket Ga.  135 

ejected  from  regular  train  on  ten- 
der of  ticket  for  excursion  train. 

Ga.  135 
colored     passenger     ejected     from 

train;  mdstake  of  ticket  agent 

Ga.  13s 
ejection    from    train;    indorsement 

on  ticket Ga.  135;  i3<5 

ejection  of  paissenger  who  tendered 

ticket  purchased  of  scalper.. Ga.  136 
conductor   orderinj?   passenger   oflF 
train  at  station  through  mistake 
in  reading  ticket Ga.  142 


TIfCKET  —  continued, 

ticket  office  to  be  kept  open  for 
sale  of  tickets;  ticket  rate  of  fare 
to  be  exacted Ga.  144 

refusal  to  pay  extra  fare  on  train; 
ticket  office  not  open 111.  148 

passenger  unable  to  purchase  ticket 
ejected  upon  refusal  to  pay  extra 
•fare 111.  149 

ejection  from  train  for  refusal  to 
pay  fare  after  offering  void  ticket. 

111.  150 

duty  of  railroad  to  keep  ticket  of- 
fice open;  passenger  refusing  to 
pay  extra  fare 111.  150 

boarding  freight  train  without  ticket 
and  offering  fare  that  was  rejected 
because  of  rules 111.  154 

refusal  of  passenger  to  surrender 
ticket,  and  ejection  at  place  other 
than  station III.  157 

neglect  to  purchase  ticket  amounts 
to  refusal  to  pay  fare 111.  158 

passenger  having  ticket  for  regular 
train  ejected  from  freight  train.. 

111.  161 

ejection  from  freight  train  at  place 
other  than  regular  station  for  not 
giving  up  ticket 111.  165 

passenger  unable  to  purchase  ticket 
ejected  from  freight  train  after  of- 
fering fare 111.  168 

tender  of  lay-over  ticket  after  expi- 
ration, and  refusal  to  pay  fare.. 111.  170 

mistake  of  agent  in  giving  ticket  to 
intermediate  point,  where  passen- 
ger was  ejected 111.  171 

tender  of  family  ticket  by  one  not 
entitled  to  use  it  under  rules.  .111.  171 

ejection  from  train  of  connecting 
line 111.    186 

unable  to  show  ticket  because  taken 
up  by  previous  conductor. .  .Ind.  206 

passenger  ejected  from  train  that 
did  not  stop  at  station  for  which 
ticket  was  bouj^ht Ind.  217 

passenger  having  ticket  for  one 
train  and  getting  on  another 
through  mistake  of  agent,  and 
ejected Ind.  223. 
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TICKET  —  continued. 

passenger  without  ticket  ejected 
from  moving  freight  train.. Iowa,  239 

ticket  agent  wrongly  dating  ticket, 
which  was  refused  by  conductor, 
who  demanded  full  fare Iowa,  252 

when  ticket  office  not  open  com- 
pany cannot  demand  more  than 
regular   fare Kan.  260 

exemplary  damages  awarded  where 
brakeman  received  plaintiff's 
ticket  and  then  denied  it  and  in- 
sulted him Me.  316 

representations  of  ticket  agent  as  to 
ticket  purchased Me.  339 

right  to  require  passenger  to  buy 
and  show  ticket  on  train Md.  341 

lapsed  excursion  ticket;  refusal  to 
pay  fare Md.  346 

round-trip  ticket  not  good  for  stop- 
over; refusing  to  pay  fare Md.  355 

gate-keeper  making  mistake  in 
looking  at  ticket  will  not  justify 
refusal  to  pay  fare Md.  355 

ticket  agent  giving  passenger 
ticket  to  point  short  of  one  paid 
for  and  p.assenger  ejected  for  re- 
fusing to  pay  fare Mich.  425 

passenger  must  produce  ticket  to 
conductor  or  pay  fare.  .Mich.  425,  430 

passenger  no  right  to  leave  train  at 
intermediate  point  and  demand 
further  carriage  on  other  train... 

Minn.  438 

half  of  round-trip  ticket  used  and 
other  half  sold  and  refused  by 
conductor Minn.  444 

reasonable  regulation  to  charge  ex- 
tra fare  on  train  to  persons  with- 
out   tickets Minn.  446 

ejected  from  freight  train  because 
ticket  agent  had  neglected  to  fill 
blanks  in  ticket,  excessive  dam- 
ages  Minn.  449 

conductor  taking  up  wrong  part  of 
round-trip  ticket,  and  passenger 

ejected  from  returning  train 

Miss.  456 

evidence  of  attempt  to  purchase 
ticket  before  entering  train . .  Mo.  461 


TICKET  —  continued. 

passenger  boarding  freight  train 
without  ticket  against  rule.. Neb.  492 

rule  that  ticket  purchased  at  re- 
duced rate  to  be  used  by  buyer 
only,  within  certain  time Neb.  497 

taking  up  non-transferable  ticket 
from  one  to  whom  it  had  been 
transferred Neb.  498 

ejection  of  passenger  by  conductor 
who  believed  ticket  had  not  been 
paid  for Nev.  501 

tender  of  ticket  four  months  old, 
and  refusal  to  pay  fare  after  its 
rejection  by  conductor N.  H.  505 

ejection  of  passenger  at  place  other 
than  station  where  tickets  are 
sold N.  H.  507 

refusal    of    passenger    not    having 

ticket  to  pay  additional  fare 

N.  H.  S07 

taken  up  and  passenger  ejected  be- 
fore reaching  station N.  J.  509 

ejection  of  passenger  failing  to  sur- 
render commutation  ticket  on  last 
trip N.  J.  5ir 

loss  of  commutation  ticket  no  ex- 
cuse for  refusal  to  pay  fare.  .<N.  J.  Sii 

passenger  showing  ticket  once  and 
refusing  to  do  so  again,  ejected. . 

N.  Y.  516 

passenger  ejected  from  train  for  re- 
fusal to  surrender  ticket. ..  .N.  Y.  520 

conductor  requiring  fare  or  ticket 
wrongfully  taken  up  by  conductor 
of  other  train N.  Y.  531 

mistake  of  one  conductor  as  to 
transfer  ticket,  and  refusal  of  an- 
other conductor  to  accept  ticket . . 

N.  Y.  553 

assault  by  porter  of  drawing-room 
car  upon  passenger  refusing  to 
leave  car  unkss  seat  given  him  in 
coach  for  which  he  had  paid  fare, 
and  refusing  to  pay  extra  fare. .. 

N.  Y.  553 

refusal  of  conductor  to  accept 
ticket  out  of  date,  and  passenger 
ejected  from  train  for  refusal  to 
pay  I  are  ••••*■«•■••*«••••••  irt  *   x .  ^^j 
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TICKET  —  continued. 

passenger  without  ticket  refusing  to 
pay  additional  fare  ejected  at  place 
other  than  station Ohio,  571 

transfer  ticket  punched  at  two  dif- 
ferent time  marks,  and  refused  by 
conductor  of  street  car Pa,  617 

refusal  to  surrender  ticket  unless 
provided  with  seat  and  ejected. 

Tenn.  623 

passenger  not  having  ticket  refus- 
ing to  pay  extra  fare Tex.  628 

mistake  by  agent  in  exchanging 
ticket;  injury  to  Jeelings  from 
ejection Wass.  661 

ticket  agent  selling  wrong  ticket 
to  passenger  who  was  ejected 
from  train W.  Va.  662 

regulation  requiring  passengers  to 
procure  stop-over  ticket  from 
conductor Wis.  678 

mistake  of  conductor  in  giving 
stop-over  ticket  and  ejection  of 
passenger  by  another  conductor. 

Wis.  678 

conductor  refusing  passenger  ticket 
for  freight  train  and  ejecting  pas- 
senger for  refusal  to  pay  fare . . 

Wis.  685 

passenger  having  wrong  transfer 
ticket  ejected   from   street   car. . 

U.   S.  686 

conductor  refusing  ticket  previ- 
ously punched  by  another  con- 
ductor and  passenger  ejected 

U.  S.  690 
passenger    with    unstamped    ticket 

ejected  from  train U.  S.  702 

conductor  refitsing  to  accept  ticket 
and  for  refusal  to  pay  fare  putting 
passenger  ofT  train U.  S.  703 

ejection  from  limited  train  of  pas- 
senger traveling  on  second-class 
ticket U.  S.  Circ.  App.  704 

mistake  of  ticket  agent  in  giving 
wrongly  stamped  ticket  on  tender 
of  which  passenger  was  ejected. 

U.  S.  Circ.  App.  704 

passenger  drawins:  pistol  on  con- 
ductor   who    tried   to   eject   him 


TICKET  —  continued. 
from  train  for  refusing  to  sign 
ticleet U.  S.  Circ.  App.  704 

person  forcibly  ejected  from  train 
by  conductor  on  ground  that  he 
was  not  the  person  named  on 
mileage  ticket.  ..U.  S.  Circ.  App.  704 

ejecting  passenger  on  refusal  to  pay 
fare,  conductor  declining  to  ac- 
cept unstamped  ticket 

U.  S.  Circ.  App.  705 

refusal  of  conductor  to  accept  ex- 
pired ticket  and  ejection  of  pas- 
senger for  not  paying  fare  de- 
manded. . .' U.  S.  Circ.  705 

exclusion  of  colored  woman  hold- 
ing first-class  ticket  from  ladies' 
car U.   S.   Circ.  705 

passenger  on  steamboat  without 
tiicket  and  not  paying  fare  put 
ashore  at  a  point  distant  from  any 
habitation U.  S.  Circ.  706 

refusal  of  conductor  to  pass  child 
traveling  on  haU-fare  rate  be- 
cause he  believed  hrm  to  be  over 
twelve  years  old U.  S.  Circ.  707 

TICKET  AGENT. 

railroad  company  liable  for  mis- 
direction of  agents Ala.      i 

directing  passenger  to  wrong  train. 

Ala.     12 

givnng  wrong  ticket  to  passenger 
who  was  ejected Ga.  134 

refusal  to  accept  ticket  on  train 
through  mistake  of  agent Ga.  135 

colored  passenger  ejected  from 
train;   mistake  of  ticket  agent.. 

Ga.  135 

assault  by  agent  upon  passenger 
who  had  left  station  and  returned. 

Ga.  146 

passenger  unable  to  purchase  ticket 
ejected  upon  refusal  to  pay  extra 
fare 111.  I49 

duty  of  railroad  to  keep  ticket  office 
open;  passenger  refusing  to  pay 
extra  fare 111.  ISO 

mistake  of  agent  in  giving  ticket  to 
intermediate  point  where  passen- 
ger was  ejected HI.  171 
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TICKET  AGENT  —  continued. 

passenger  having  ticket  for  one 
train  and  getting  on  another 
through  mistake  of  agent  and 
ejected Ind.  223 

ejecting  intoxicated  passenger 
from  waiting  room Iowa,  241 

wrongly  dating  ticket  which  was 
refused  by  conductor  who  de- 
manded full  fare Iowa,  252 

representations  of  ticket  agent  as 
to  ticket  purchased Me.  339 

gate  keeper  making  mistake  in 
looking  at  ticket  will  not  justify 
refusal  to  pay  fare Md.  355 

giving  passenger  ticket  to  point 
short  of  one  paid  for  and  passen- 
ger ejected  for  refusing  to  pay 
fare Mich.  425 

ejected  from  freight  train  because 
tickot  agent  had  neglected  to  fill 
blanks  in  ticket;  excessive  dam- 
ages  Minn.  449 

passenger  held  by  ticket  agent  for 
arrest  by  police  officer  for  trying 
to   pass  alleged   counterfeit  bill. 

N.  Y.  553 

arrest  of  passenger  by  police  offi- 
cer for  passing  alleged  oounter- 
feit  bill  on  ticket  agent N.  Y.  553 

passenger  boarding  train  that  did 
not  stop  at  his  station  and  refus- 
ing to  pay  fare  to  next  station. 

Okl.  577. 

passenger  after  alighting  assaulted 
by  servant  of  railroad  company 
in  station Utah,  647 

mistake  by  agent  in  exchanging 
ticket;  injury  to  feelings  from 
ejection Wash.  66j 

selling  wrong  ticket  to  passenger 

who  was  ejected  from  train 

W.  Va.  662 

mistake  of  ticket  agent  in  giving 
wrongly  stamped  ticket  on  ten- 
der of  which  passenger  was 
ejected U.  S.  Circ.  App.  704 

TICKET  OFFICE. 

of  railroad  to  be  kept  open  reason- 
able time Ala.      i 


TICKET  OFFICE -^continued. 

when  ticket  office  not  open  com- 
pany cannot  demand  more  than 
regular  fare Kan.  260 

TRACK. 

intoxicated  person  found  dead  on 
track  after  ejection  from  train... 

Ala.     13 

passenger  ejected  from  train  and 
found  dead  on  track Ga.  118 

passenger  ejected  from  train  found 
dead  on  track Ga.  145 

intoxicated  passenger  ejected  from 
train  and  run  over  by  another. . 

Iowa,  230 

intoxicated  passenger  ejected  from 
train  and  dead  body  found  on 
track Ky.  294 

TRAIN. 

passenger  boarding  wrong  train, 
that  was  a  freight  train  that  did 
not  go  to  his  destination,  and 
damage     for     forcible     ejection 

mental  suffering  an  element  of 
damage  for  forcible  ejection 
from  moving  train Ala.      9 

passenger  leaving  train  at  station 
wrongly  called  by  porter Ala.     12 

directing  passenger  to  wrong  train. 

Ala.     12 

person  boarding  freight  train  not  al- 
lowed to  carry  passengers  and 
ejected Ala.     17 

brakeman  helping  to  put  trespasser 
off  train Ala.     17 

intoxicated  person  ejected  from 
train  and  afterwards  found  dead. 

Ala.    29 

passenger  abused  by  brakeman  and 
assaulted  on  arrival  of  train  at 
station Ala.     29 

ejection  of  passenger  from  train  for 
non-payment  of  fare  at  other 
than  usual  stopping  place... Ark.    33 

ejection  of  infant  stealing  ride  on 
train Ark.    37 

person  ejected  from  freight  train 
after  offering  fare Ark.    41 

person  entering  train  for  purpose 
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TRAIN  —  continued. 
of  being  ejected,  only  actual  dam- 
ages allowed Ark.    41 

train  failing  to  stop  at  station,  and 
conductor  using  abusive  language 

when  requested  to  back  train 

Ark.    43 

person  ejected  from  train  in  rude 
manner  after  presenting  void 
ticket Ark.    44 

boy  jumping  on  moving  train  and 
ordered  off  by  conductor  and  in- 
jured  Cal.     58 

ejecting  passenger  from  chair  car 
on  refusal  to  pay  extra  fare.. Cal.    69 

infant  not  paying  fare  ejected  from 
train Cal.    75 

conductor  not  giving  transfer  ticket 
and  passenger  expelled  from 
other  train Cal.     77 

passenger  assaulted  by  other  pas- 
sengers on  train Colo.    89 

passenger  unable  to  procure  ticket 
before  entering  train,  and  refus- 
ing to  pay  extra  fare Conn.  100 

assault  on  passenger  endeavoring  to 
enter  train  after  ejection.  .Conn.  102 

ejecting  person  from  train  other 
than  at  regular  station Conn.  104 

passenger  on  train  assaulted  by  an- 
other  D.  C.  115 

ejecting  person  wearing  cap  of  rival 
carrier  from  train Fla.  1 16 

negro  employee  forcibly  ejecting 
passenger  from  train Ga.  116,  145 

ejected  from  train  for  refusal  to  pay 
extra  fare Ga.  118 

passenger  ejected  from  train  and 
found  dead  on  track Ga.  118,  145 

ejection  from  train  for  failure  to 
produce  ticket,  which  passenger 
claimed  to  have  given  up Ga.  129 

ejected  from  train  on  presenting 
wrong  ticket Ga.  134 

ejected  from  regular  train  on  tender 
of  ticket  for  excursion  train . .  Ga.  135 

ejecting  colored  passenger  from 
train Ga.  135 

ejected  from  train  on  tender  of 
scalper's  ticket Ga.  136 


TRAll^  —  continued. 

mistake  of  conductor  in  ordering 
passenger  off  train Ga.  142 

refusal  to  pay  extra  fare  and  ejected 
from  train III.  148 

ejection  from  train  on  tender  of 
void  ticket  and  refusal  to  pay 
fare III.    150 

ejection  from  train  other  than  at 
station 111.  154 

passenger  having  ticket  for  regular 
train  ejected  from  freight  train.. 

111.  161 

infant  ejected  from  train  with 
mother  for  refusal  of  latter  to  pay 
fare  for  other  children 111.  172 

passenger  about  leaving  train,  and 
missing  watch,  allowed  to  remain 
to  look  for  it,  and  assaulted  by 
brakeman  whom  he  accused  of 
taking  it 111.  181 

ejection  from  train  of  connecting 
line III.    186 

assault  upon  passenger  and  ejection 
by  train  employees 111.  191 

ejection  of  sick  passenger  from 
train Ind.  206 

passenger  jostled  by  brakeman  and 
thrown  off  while  passing  from 
one  car  to  another Ind.  213 

passenger  having  ticket  for  one 
train  and  getting  on  another 
through  mistake  of  agent,  and 
ejected Ind.  223 

intoxicated  passenger  ejected  from 
train  and  run  over  by  another. . . 

Iowa,  230 

ejection  from  train  at  point  remote 
from  station  for  refusal  to  pay 
fare Iowa,  242 

passenger  assaulted  and  robbed 
while  attempting  to  board  train . . 

Kan.  269 

intoxicated  passenger  ejected  from 
train  and  dead  body  found  on 
track Ky.  294 

white  passenger  invading  car  set 
apart  for  colored  persons,  whom 
he   insulted Ky.  302 

ejection   of    female    in    charge   of 
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TRAll^  —  coniinued. 
child   for  refusal  to  pay  latter' s 
fare  when  father  was  on  train... 

Md.  348 

ejection  from  sleeping  car  by  serv- 
ant of  railroad  company.  .Mass.  408 

ejection  from  train  at  place  other 
than  station Mich.  421 

refusal  to  pay  fare  unless  seat  pro- 
vided  Minn.  438 

conductor  taking  up  wrong  part  of 
round-trip  ticket,  and  passenger 

ejected  from  returning  train 

Miss.  456 

tender  of  fare  by  friend  of  passen- 
ger being  ejected  from  train 

Mo.  461 

person  boarding  freight  train,  and 
after  it  had  gone  several  miles 
ejected  therefrom  because  of  rule, 
although  willing  to  pay  fare.  .Mo.  486 

boarding  freight  train  without 
ticket  against  rule .Neb.  492 

ejection  from  train  for  refusal  to 
pay  extra  fare N.  H.  507 

ticket  taken  up  and  passenger 
ejected  from  train  before  reaching 
station N.  J.  509 

right  of  passenger  to  repel  attempt 
to  eject  him  from  moving  train. . 

N.  Y.  520 

passenger  boarding  wrong  train 
ejected  therefrom N.  Y.  524 

conductor  requiring  fare  or  ticket 
wrongfully  taken  up  by  conductor 
of  other  train N.  Y.  53^ 

passenger  assaulted  by  porter  of 
sleeping  car N.  Y.  553 

tender  of  fare  after  ejection  from 
train — N.  C.  556 

intoxicated  passenger  ejected  from 
train  and  run  over  by  another 
train Ohio,  567 

passenger  boarding  wrong  train  due 
to  mistake  of  agent,  and  ejected. 

Okl.  577 

passenger  boarding  train  that  did 
not  stop  at  bis  station,  and  re- 
fusing to  pay  fare  to  next  sta- 
tion  Okl.  577 


TRAIN  —  continued, 

person  asking  ride  from  conductor 
and  pushed  off  moving  train .... 

Ore.  578 

drunken  men  rushing  into  car  of 
train,  and  passenger  injured.. Pa.  602 

passenger  injured  in  fight  between 
other  passengers  in  car  of  train . . 

Pa.  608 

negligent  act  of  conductor  in  eject- 
ing passenger  from  moving  train. 

Pa.  613 

altercation  on  train  as  to  surrender 
of  ticket R.  I.  621 

refusal  to  pay  extra  fare  on  train. . 

S.  C.  621 

passenger  failing  to  change  cars  at 
junction S.  D.  622 

refusal  to  give  up  ticket  unless  pro- 
vided with  seat Tenn.  62^ 

employee  forcing  trespasser  from 
top  of  freight  car  of  moving 
train Tex.  631 

passenger  asleep  in  train  when  sta- 
tion reached Tex.  634 

passenger  ejected  from  train  on  ten- 
der of  wrong  ticket W.  Va.  662 

failure  to  furnish  seat  to  passenger 
ejected  from  ladies*  car Wis.  663 

mistake  of  conductor  in  giving  stop- 
over ticket,  and  ejection  of  pas- 
senger by  another  conductor 

Wis.  678 

passenger  rightfully  on  train  may 
resist  expulsion U.  S.  6go 

ejection  from  limited  train  of  pas- 
senger traveling  on  second-class 
ticket U.  S.  Circ.  App.  704 

person  riding  on  train  by  permis- 
sion assaulted  and   kicked   from 

train  by  conductor 

U.  S.  Circ.  App.  705 

colored  woman  forcibly  ejected 
from  ladies'  car U.  S.  Circ.  705 

exclusion  of  colored  woman  hold- 
ing first-class  ticket  from  ladies' 
car U.  S.  Circ.  705 

person    suffering    from    small-pox 

ejected  from  Pullman  car 

U.  S.  Circ.  706 
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TRAIN  —  conHnued. 

forcible  ejection  of  colored  passen- 
ger from  car  by  white  passen- 
gers  U.  S.  Circ.  707 

TRANSFER  TICKET. 

right  of  passenger  to  transfer 
ticket  to  ride  on  connecting  Hne 
of  street  railway,  but  limited  to 
line  selected Minn.  448 

mistake  of  one  conductor  as  to 
transfer  ticket,  and  refusal  of  an- 
other conductor  to  accept  ticket. 

N.  Y.  553 

punched  at  two  different  time  marks 
and  refused  by  conductor  of 
street  car Pa.  617 

passenger  having  wrong  transfer 
ticket  ejected  from  street  car.... 

U.  S.  686 

TRESPASSER. 

person  boarding  freight  train  not 
allowed  to  carry  passengers  and 
ejected Ala.    17 

brakeman  helping  to  put  trespasser 
•oflF  train Ala.     17 

punitive  damages  for  forcible  ejec- 
tion of  trespasser  by  brakeman 
of  moving  train Ala.     18 

person  acting  as  brakeman  and 
ejecting  infant  who  was  sl^ealing 
a  ride   on   train Ark.    27 

person  ejected  from  freight  train 
after  offering  fare Ark.    41 

boy  jumping  on  moving  train  and 
ordered  off  by  conductor  and  in- 
jured  Cal.     58 

on  freight  train  shot  by  conductor. 

Ga.  147 

newsboy  pushed  off. car  by  conduc- 
•tor  and  run  over  by  another  car. 

111.  187 

brakeman  having  authority  to  re- 
move persons  injuring  trespasser. 

Iowa,  244 

brakeman  tramping  on  trespasser's 
fingers  to  make  him  let  go  mov- 
ing car Iowa,  244 

passenger  assaulted  and  robbed 
while  attempting  to  board  train. 

Kan.  269 


TRESPASSER  —  continued, 

person  on  train  refusing  to  pay  fare 
is  a  trespasser,  but  being  so  drunk 
as  to  be  unable  to  care  for  him- 
self should  not  be  put  off Ky.  286 

person  on  train  refusing  to  pay  fare 
is  a  trespasser  and  may  be  ejected 
at  any  place Minn.  438 

boy  cliimbing  on  moving  freight 
train  and  ejected  by  police  officer 
in  pay  of  company Mo.  471 

brakeman  forcibly  ejecting  boy 
from  freight  train Mo.  475 

boys  on  platform  of  baggage  car 
ordered  off  moving  train  and  un- 
able to  do  so  kicked  off  by  bag- 
gageman  N.  Y.  536 

kicking  boy  from  moving  train  is 
within    scope    of    employment. . . 

N.  Y.  543 

employee  throwing  water  into  face 
of  boy  on  mo^'ing  freight  train, 
causing  him  to  fall  off N.  Y.  553 

brakeman  throwing  lump  of  coal  at 
boy  and  knocking  him  from  train 

N.  Y.  554 

plaintiff  asking  ride  from  conduc- 
tor and  pushed  off  moving  train. 

Ore.  578 

boy  forcibly  put  off  -street  car  by 
driver  and  run  over Pa.  608 

employee  forcing  trespasser  from 
♦op  of  freight  car  of  moving  train. 

Tex.  631 

brakeman  kicking  boy  off  freight 
train Va.  651 

TRIAL. 

improper  statements  of  counsel  to 
jury Kan.  261 

VERDICT. 

for  $7,000  for  injuries  to  trespasser 

by  brakeman  not  excessive 

Iowa,  244 

assault  by  brakeman  upon  passen- 
ger who  was  afterwards  arrested 
at  instance  of  conductor;  verdict 
for  $3,000  not  excessive. ..  .Kan.  280 

for  $4,000  not  excessive  for  assault 
of  passenger  by  brakeman  with 
poker Me.  336 
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American  Negligence  Cases, 


VERDICT  —  continued. 

for  $5,000  for  loss  of  eye  by  plain- 
tiff being  struck  by  policeman  at 
railroad   station   not  excessive. . 

Tex.  638 

for  $1,000  damages  for  indecent  as- 
sault not  excessive Wis.  665 

WAITERS. 

assault  by  waiters  upon  passeng«r 
on    steamboat    for    volunteering 


WAITERS  —  continued. 
advice  to  another  passenger  hav- 
ing altercation Mass.  392 

WAITING  ROOM. 

passenger  in  station  insulted  by 
strancrers Ala.      9 

ejection  of  intoxicated  passenger 
from  waiting  room  and  shot.  .111.  195 

agent  ejecting  intoxicated  passen- 
ger from  waiting  room. ..  .Iowa,  241 
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